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Rulb  No.  S9. 

Mr  JoneSy  inbehalf  of  himself  and  other  members  of  this  bar, 
inquired  of  the  court,  whether  the  rule  of  this  court,  of  January 
term  18S1,  would  not  supcTsede  the  necessity  of  a  compliance 
with  the  requisites  of  Rule  No.  29,  of  February  term  1821,  of 
this  court;  and  whether  it  would  be  necessary  for  counsel  to 
furnish  the  court'  with  printed  briefs  or  abstracts:  in  reply  to 
which  Mr  Chief  Justice  Marshall  informed  Md  Jones  and  the 
bar,  that  the  court  still  considered  a  complian<ie  with  the  re- 
quisites of  Rule  No.  29  necessary;  and  that  the  dourt  expected 
to  be  fiimished,  by  counsel,  with  printed  briefs  or  abstracts 
under  said  rule. 
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THE  SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


JANUARY  TERM  1832. 


OSHRST  ScHDCMBUXirVICX  AHD  AdHIAH  ToX  LaSR,  TRAD* 
IHG  UKDXR  THX   FIRM  OF  R.  AND  J.  R.   VaV  StAPHORST 

▼•  JosiAH  AiTD  Philip  Tvrker. 

Tbt  decbntioD  cootaiMd  two  cooali.  Tbo  finf,  itttiiiK  out  tbo  eaoM  of  aetlon, 
ttotod  '^for  that  whoraat  tho  mM  dofbodaott  and  co«partiMri|  tiadlbg  imdat 
dM  firm  of  Joaiah  tkimer  aod  Coospao  j  in  tho  lifttiaio  of  aaM  WilUam,  on  tho 
lat  daj  oCMaich  18S1»  won  faidobtod  to  tho  pkintUb,  and  being  ao  iodobt- 
ody  k.cJ*  Tbo  aecood  coont  waa  opoo  an  loalmul  computtawnt,  and  bogaiiy 
**  aod  alao  whoroaa  tho  aald  deftndaDta  aftorwarda ,  to  wit  on  tho  da  j  and  jroar 
aforaaatd,  aceountod  with  the  aaid  plahitiA  of  aod  coDoorataig  dirara  othar 
aona  of  moooy  duo  and  owing  firom  tho  laid  dofandanta,"  Im.  Tho  dofondanH^ 
to  niaintain  tho  laMio  on  thoir  poita,  gavo  in  oridoneo  to  tho  Joij,  that  WUIIa» 
Turnar,  tho  poiaon  mootionod  hi  tbo  doehmtion,  dlod  on  tho  6th  of  Janoaiy 
1819,  that  ho  waa  fomoriy  a  partnar  with  Joaiah  and  Philip  T^mor  tho  dote- 
danta  ondar  tho  firm  o(  Joilah  Ttamor  and  Conpanj ;  but  tliat  tho  partnorablp 
waa  dlaiolTod  in  October  1817,  and  that  tho  dofbndanta  fopmod  a  eo-partnoiahl^ 
hi  1820.  Tho  dotodanta  pfayod  tho  eooit  to  faiatnict  tho  Jniy  that  tboio  ia  • 
Tarihoco  l»otwoon  tho  contiact  daolaiod  on«  and  tho  contiaet  given  In  o?idenoo; 
William  Turner  beiag  dead.  By  the  court :  Ibe  ooljr  allegation  hi  tbo  aecood 
count  in  tbo  declaration,  from  which  it  ia  aignod  that  tbo  contiact  dodarod 
upon  waa  ono  inchidfaig  William  Tumor  with  Joaeph  and  Philip,  la,  *«  that  tho 
aoid  drfendmUa  accoontod  with  tbo  plaintUb.**  But  tbia  doea  not  wanant  tho 
drawn  from  tt.    Tbo  dotadnta  wico  Joiiah  aod  Philip  T^mier^ 
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WilUaa Toner  wu  nou  dafendant,  tod  the  imtu^Oim iM d^emdmUi^  eooU 
Dot  include  him.  There  wu  do  TuiaDce  between  tlie  eontraet  dedeied  Ufom 
hi  the  fecond  count,  tod  the  coo tiiet  proTed  open  the  Cri^,  wi th  leip^t  to  the 
ptrtief  thereto. 

THIS  case  came  before  the  court  on  a  certificate  of  diyiaion 
from  the  circuit  court  of  the  UnitA#1  States  fbr  the  district  of 
Maryland. 

In  the  circuit  court,  the  plaintiffs,  on  the  29tli  of  April  1885, 
sued  out  a  writ  of  capias  ad  respondendum,  in  an  action  of  u- 
sumpsit  against  ^  Josiah  Turner,  and  Philip  Turner,  surviving 
partners  of  William  Turner,  citizens  of  Maryland,  merchants.'' 

The  declaration  in  the  case  contained  two  counts:  the  first 
count  charged  the  defendant  for  work,  labour  and  services,  for 
goods  sold  and  delivered,  and  for  money  lent,  paid  and  ad- 
vanced in  the  following  terms: 

.  Josiah  Turner,  and  Philip  Turner,  surviving  partners  of 
William  Turner,  citizens  of  Maryland,  merchants,  were  attach- 
ed to  ar  swer  the  plainti£b,  <<  of  a  plea  of  trespass  on  the  case, 
&c.  and  thereupon  the  said  plaintifis,  by  J.  Glenn  their  attor- 
ney,  complain:  for  that  whereas  the  said  defendants,  merchants 
and  co-partners,  trading  under  the  fiirm  of  Josiah  Turner  and 
Company,  in  the  life  time  of  the  said  William,''  on  the  Ist 
day  of  March  1822,  were  indebted  to  the  plaintifis,  && 

The  second  count  was  on  an  alleged  simul  computassent; 
charging  that  <<  the  said  defendants,  afterwards,  to  wit  on  the 
day  and  year  aforesaid,  accounted  with  the  said  plaintiffs  of  and 
concerning  divers  other  sums  of  money,  before  that  time  due 
and  owing  from  the  said  defendants  to  the  said  plaintifis,  and 
then  being  in  arrears  and  unpaid,  &c." 

The  defendants  pleaded  non  tissumpsit;  and  before  the 
ease  came  on  for  trial  depositions  of  witnesses  were  taken  in 
New  York  and  in  Holland,  under  commissions  issued  for  the 
purpose;  which  showed  that  the  ground  of  action  was  for  ad- 
yanoes  made  by  the  agent  of  the  plaintiffs  in  September  and 
October  1^19,  and  in  January  1820,  on  shipments  of  tobacco, 
the  property  of  Josiah  Turner  and-  Philip  Turner,  consigned 
td  the  plaintiffs  and  by  them  sold  for  the  account  of  the  de- 
fendants. From  tliese  transactions  a  lialance  was  by  the  ac^* 
counts  current  of  the  plaintiffs  claimed  to  be  due  to  them;  and 
the  accounts  current  of  the  plaintifis  were  by  the  testimony  in 
the  ease  shown  to  have  been  furnished  to  the  defendants  by 
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tfie  agent  of  the  idaintifiii  at  different  periods,  and  particularly 
in  Jtoe  1888.  No  acknowledgement  or  admission  of  the  cor- 
rectness of  the  account  was  giren  in  evidence. 

The  defendants,  to  maintain  the  issue  on  their  part,  gave  in 
evidence  to  the  jury,  that  William  Turner,  the  person  men- 
tioned in  the  declaration,  died  on  the  6th  day  of  January  1819; 
that  the  said  William  was  formerly  a  partner  with  the  said 
Joaiah  and  Philip,  under  the  firm  of  Josiah  Turner  and  Com- 
pany, but  that  the  said  copartnership  was  dissolved  in  October 
1817;  and  that  a  new  copartnerdiip  was  formed  between  the 
said  Josiah  and  Philip  in  1880,  under  the  firm  of  Josiah  Tur- 
ner and  Company. 

Whereupon  the  defendants,  by  their  counsel,  prayed  the 
opinion  of  the  court  and  their  direction  to  the  jury,  that  the 
plaintiffs  are  not  entitled  to  recover,  because  the  defendants 
are  sued  as  surviving  partners  of  William  Turner;  whereas  the 
proof  is,  that  William  Turner  had  departed  this  life  some 
months  before  the  first  transaction  took  place  bet^7")n  the 
plaintiffs  and  defendants,  and  therefore  could  not  constitute 
one  of  the  firm  of  tiie  defendants  at  any  time  during  the  trans- 
actions in  question;  and  that  therefore  there  is  a  variance  be- 
tween the  contract  declared  on,  and  the  contract  given  in  evi- 
dence; upon  which  prayer  the  opinions  of  the  judges  wer« 
opposed,  and  the  same,  on  motion  of  the  plaintiBs,  by  their 
counsel,  was  certified  to  the  Supreme  Court,  agreeably  to  the 
act  of  congress. 

The  case  was  argued  by  Mr  Stewart  for  the  plaintifis,  and 
by  Mr  N.  Williams  for  the  defendants. 

For  the  plaintifls  it  was  contended,  that  the  description  of 
the  defendants  in  the  writ  did  not  control  the  further  proceed- 
ings, so  as  to  make  them  erroneous  if  they  did  not  conform  to 
that  description.  2  Black.  Rep.  1  Bos.  and  PiilL  383.  3  Day's 
RqK  478.  The  declaration  properly  recites  the  writ,  but  thia 
does  not  make  the  writ  a  part  of  the  declaration,  llie  decla- 
ration shows  the  ground  c^  claim,  and  can  alone  be  considered 
as  exhibiting  it  1  Chitty,  889.  8  W.  Black.  848,  1 1  F  ist, 
62,  65.     1  W.  BlacL  850. 

This  declaration  in  this  case  fully  sustains  the  claim  of  the 
plaintifls,  if  the  words  <<  surviving  partners''  are  rejected;  an4 
Ibey  should  be  as  surplusage.    This  being  done^  it  states  no 
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ctuse  of  tetioD  against  William  Turner,  but  against  Josiah  Tur- 
ner and  Philip  Turner. 

But  if  the  words  <'  surviving  partners"  6annot  be  struck  out, 
the  objection  of  erpneous  description  does  not  apply  to  the 
last  count  ia  the  declaration,  as  there  they  are  not  found.  That 
count  refers  to  the  defendants  in  the  suit,  and  those  defendants 
were  not  William  Turner,  Josiah  Turner,  and  Philip  Turner, 
but  the  two  latter  only.     1  Harris  and  Gill's  Rep.  834. 

A  plaintiff  may  recover  in  the  same  action  against  a  defen- 
dant an  individual  debt,  as  also  a  debt  due  by  him  as  a  surviv- 
ing  partner.  5  Burr.  263.  5  T.  R.  493.  1  Barn,  and  Aid. 
£9,  £24.    8  Chitty's  Plead.  436. 

As  to  the  alleged  variance  between  the  writ  and  the  declara- 
tion, cited  2  Wheat  45;  1  Harr.  and  Gill.  384.  If  the  defen- 
dants assert  a  variance  between  the  second  count  and  the  writ, 
that  should  have  been  made  the  sul^ect  of  exception  before 
plea.     12  Johns.  344. 

The  evidence  on  the  record  shows  that  the  parties  had  ac- 
counted together.  The  accounts  of  the  plaintiffs  were  deliv- 
ered to  the  defendants,  and  no  evidence  that  objections  were 
made  to  them,  until  after  three  years,  was  offered.  If  the  evi- 
dence upon  this  point  was  slight,  yet  it  should  not  have  been 
taken  from  the  jury  by  the  court:  it  was  with  the  jury  only 
to  determine  on  its  sufficiency. 

Mr  Williams,  for  the  defendants,  argued,  that  although  an 
acUon  against  a  surviving  partner,  charging  him  as  an  indi- 
vidual, upon  a  partnership  debt,  can  be  sustained,  yet  there  is 
no  case  where,  in  a  suit  on  an  individual  contract,  the  defen- 
dant can  be  charged  as  a  surviving  partner;  each  partner  being 
liable  individually  for  the  debts  of  the  partnership:  but  part- 
ners are  not  liable  for  individual  debts. 

The  rule  of  law  is,  that  contracts  must  be  set  forth  in  the 
declaration  truly;  and  the  slightest  variance  in  substance  will 
be  fatal.  Archb.  Plead,  and  Ev.  122.  1  Dum.  and  East,  240. 
8  Stark.  Rep.  60.     (S  S.  and  L.  244.)     1  Chitty's  Plead.  304. 

Another  rule  of  pleading  is,  that  if  the  declaration  contains 
too  nxany  defendants,  or  two  few  plaintiffs,  it  is  a  fatal  defect 
1  Chitty's  Plead.  31.  Arch.  Plead,  and  Evid.  78.  1  East, 
52.    Peters's  C.  C.  R.  26,  27.     Arch.  Prac.  54. 
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The  dedaratioD  in  this  ease  comes  fully  within  both  these 
nles.  No  evidenee  in  the  cause  applied  to  transactions  oe*' 
coning  before  the  death  of  William  Turner;  and  all  the  dealing 
between  the  plaintiflb  and  Josiah  and  Philip  Turner  was  sub* 
sequent  to  his  decease. 

The  statement  in  the  first  count,  by  which  the  defendants 
are  charged  as  sunriving  partners,  cannot  be  changed  by  con- 
sidering the  words  <<  sunriving  partners''  as  surplusage.  The 
contract  alleged,  is  a  contract  with  the  firm  of  <<  Josid^  Turner 
and  Company''  in  the  lifetime  of  William  Turner;  and  thus 
more,  parties  are  asserted  to  have  made  the  assumpsit  than 
those  who  are  proved  by  the  evidence  to  have  been  engaged 
in  It 

The  second  count  refers  to  the  first;  the  plaintifis  count 
agpJnst  the  defendants^  as  <<  the  said  defendant."  If  the  word 
'<  said"  refers  to  the  writ  or  the  first  count,  it  has  the  same 
efiect,  and.alleges  a  contract  made  by  Josiab  and  Philip  Tur- 
ner as,  surviving  partners.  Cited,  1  €hitty'a  Plead.  833. 
Doug.' 667.     1  Mason,  66.     1  Camp.  466. 

Nor  can  the  declaration  be  sustained,  as  if  the  defendants 
had  been  individually  described.  Cited,  Arch.  Plead,  tand 
Ev.  188.  1  cutty's  Plead.  31.  6  D.  and  tL  363.  2  John. 
Rep.  813.  1  Peters's  Rep.  317.  18  John.  349.  8  Williams's 
Saund.  Rep.  181.  4  Bam.  and  Aid.  374.  Arch.  Prac  60. 
8  StarL  356.     1  S.  and  L.  808.     5  Cowen,  58. 

Mr  Justice  Thompsoh  delivered  the  opinion  of  the  Court 
This  case  comes  up  from  the  circuit  conrt'for  the  district  of 
Maryland,  upon  a  division  of  opinion  in  that  court  Upon  a 
point  stated  on  the  record  in  the  following  manner,  vis. 
And  thereupon  the  defendants^  to  maintain  the  issue  on  their 
part,  gave  in  evidence  to  the  jury,  that  William  Turner,  the 
person  mentioned  in  the  declaration. in  this  cause,  died  on  the 
6th  of  January  1819.  That  the  said  William  was  formerly  a 
partner  with  the  said  Josiah  and  Philip,  under  the  firm  of  Jo- 
siah Tomer  and  Company,  but  that  the  said  copartnership  was 
dissolved  in  October  1817,  and  that  a  new  copartnership  was 
formed  between  the  said  Josiah  and  Philip  in  1880,  under  the 
firm  of  Josiah  Tumer  and  Company. 
Whereupon,  the  defendants  by  their  counsel  prayed  the 
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opinion  of  the  court,  and  their  direction  to  the  jury,  that  the 
plaintiffs  are  not  entitled  to  recover,  because  tfie  defendants 
are  sued  as  surviving  partners  of  William  Turner,  whereas  the 
proof  is,  that  William  Turner  had  departed  this  life  some 
months  before  the  first  transaction  took  place  between  the 
plaintiffs  and  defendants,  and  therefore  could  not  constitute 
one  of  the  firm  of  the  defendants  at  any  time  during  the  trans- 
action in  question,  and  that  therefore  there  is  a  variance  be- 
tween the  contract  declared  on,  and  the  contract  given  in 
evidence.  Upon  which  prayer  the  opinions  of  the  judges 
were  opposed. 

The  declaration  contains  two  counts.  The  first,  setting  out 
the  cause  of  action,  states  as  follows:  for  that  whereas  the 
said  defendants,  merchants  and  copartners,  trading  under  the 
firm  of  Josiah  Turner  &  Co.,  in  the  lifetime  of  said  William, 
on  the  1st  day  of  March  in  the  year  1821,  were  indebted  to 
the  plaintiffs,  &c.,  and  being  so  indebted,  the  defendants  under- 
took and  promised  to  pa  ',  &c.  The  second  count  is  upon 
an  insimul  computassent,  and  begins:  whereas  also  the  said 
-defendants  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
accounted' with  the  said  plaintiffs,  of  and  concerning  divers 
other  sums  of  money,  due  and  owing  from  the  said  defendants, 
and  then  in  arrear  and  unpaid,  and  being  so  found  in  arrear, 
the  defendants  promised  to  pay,  &c. 

Whatever  objection  may  arise  under  the  first  count  in  the 
declaration,  with  respect  to  a  variance  between  the  contract, 
or  cause  of  action,  and  the  evidence  to  maintain  it,  that  ob- 
jection does  not  exist  as  to  the  second  count  It  is  to  be  borne 
in  mind  that  it  forms  no  part  of  the  question  upon  which  the 
opinion  of  the  judges  was  opposed,  whether  the  evidence  was 
admissible  under  the  count  upon  an  insimul  compulassent. 
The  point  of  objection  was,  that  the  cause  of  action  as  stated 
in  the  declaration  arose  against  the  defendants  and  William 
Turner,  and  the  evidence  only  showed  a  cause  of  action  against 
the  two  defendants  unconnected  with  William  Turner,  and 
which  arose  since  his  decease. 

The  only  allegation  in  the  second  count  in  the  declaration, 
from  which  it  is  argued  that  the  contract  declared  upon  was 
one  including  William  Turner  with  Josiah  and  Philip,  is,  that 
the  said  d^endants  accounted  with  the  plaintiffs,  &c.     But 
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this  doei  Dofwumnt  the  eoQclusion  drawn  from  it  The  de- 
fendants were  Joaiah  and  Philip  Turner.  William  Turner 
waa  not  a  defendant,  and  the  reference  by  the  terms  the  said 
dtfendants  coqM  not  include  him.  It  does  not  even  describe 
the  defendants  as  surrirors,  or  allege  that  they  accounted,  as 
such,  or  in  the  lifetime  of  William  Turner.  But  the  whoW 
cause  of  action  as  set  out  in  this  count  arose  against  Josiah  and 
Philip,  entirely  unconnected  wjth  William.  The  eyidenoe, 
therefore,  showing  that  William  Turner  died  before  the  first 
transaction  took  place  between  the  defendants  and  plaintiflb, 
did  not  show  any  variance  between  the  contract  declared  upon 
in  this  count,  and  the  contract  proved.  The  one  declared 
upon  in  the  second  count  was  between  th$  plaintifis,  and  the 
defendants  Josiah  and  Philip  Turner,  and  the  evidence  did  not 
show  a  contract  varying  from  it 

We  are  accordingly  of  opinion  that  there  was  no  variance 
between  the  contract  declared  upon  in  the  second  count,  and 
the  contract  proved  upon  the  trial,  with  respect  to  the  parties 
diereto. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  and  on  the  point  and  question  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  point  was  certified. to  this  Court  for  its  opinion  in  pur- 
suance of  the  act  of  oongMSS  in  such  case  made  and  provided, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is  the 
opinion  of  this  Court  that  there  was  no  variance  between  the 
contract  declared  upon  in  the  second  count,  and  the  contract 
proved  upon  the  tsial,  with  respect. to  the  parties  thereto; 
whereupon  it  is  ordered  and  adjudged  by  this  Court  that  it  be 
certifted  to  .the  said  circuit  court  as  the  opinion  of  this  Court, 
that  there  was  no  variance  between  the  contract  declared  upon 
in  the  second  count,  and  the  contract  proved  upon  the  trial, 
with  reject  to  die  parties  thereto 
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The  deien^antt  In  to  eieeution  pild  to  tfce  ifHiti  of  dio  plafaHUTtlM  wmmnA  of 
tlio  debt,  tod  gare  t  rerbtl  notiee  tbet  It  wm  their  Intention  to  eoe  ovti  wiiC 
of  error  to  rereiM  the  Judgment  Tbie  wie  ellerwtrde  done,  end  tbs  Jodg^ 
ment  wae  reversed.  The  tgente  of  tl»e  pMnUff  ptid.OTer  to  him  Ibrthwitb 
the  amount  received,  tnd  tlie  defendtnte  instituted  e  suit  tgainit  the  tgenti  to 
'lecover  tlie  tum  paid  to  them.    Held,*tbat  they  eoold  not  recover. 

It  If  a  fettled  rule  of  law,  that  upon  an  erroneout  Judgment,  if  there  l>e  e  regular 
exeeution,  the  party  may  Justify  under  it  until  the  Judgment  Is  leveieedy  for 
an  erroneous  judgsMut  la  the  act  of  the  eourt. 

On  the  reviersai  of  an  erroneous  Judgment  the  law  raises  an  obligatlen  in  the  party 
to  the  record,  who  has  received  the  lienefit  of  the  Judgment,  to  make  resiltn- 
tion  to  the  other  party  for  what  he  has  lost;  and  the  mode  of  proceeding  t» 
effect  this  object,  may  lie  regulated  according  to  dreumstaneei.  Sometlmee 
It  if  done  by  a  writ  of  restitatioOf  without  a  $dre/ada$i  when  the  record  shown 
the  money  has  been  paid,  and  there  Is  a  certahity  as  to  what  has  been  loot 
In  other  cases,  a  scjrs/ndaf  may  be  naceisaiy,  to  ucertahi  what  Is  to  l>e  re* 
stored.  But  as  it  respects  third  personsp  whatever  has  been  dene  under  the 
Judgment,  whilst  it  remained  in  full  Ibrce,  Is  valid  and  binding. 

Where  money  Is  wrongfully  and  illegally  exacted,  U  Is  received  without  any  legal 
right  or  authority  to  receive  It;  and  the  law  at  the  very  tfane  of  peyment 
creates  the  obligation  to  refund  k*  A  notiee  to  recover  beck  the  money  doee 
not  even  In  such  cases  create  the  rig|it  to  racover  It  beck;  that  rasnits  from  the 
Illegal  exaction  of  It:  and  the  notlco  may  serve  to  isbul  the  Inferaiice  that  It 
wu  a  voluntary  payment,  or  made  through  mistake. 

THIS  was  a  writ  of  error  from  the  circuit  eourt  of  the  United 
States  of  the  district  of  Columbia  for  the  county  of  Wash^ 
ington. 

The  action  was  assumpsit  in  the  circuit  court,  and  was  insti- 
tuted b^  the  Bank  of  Washington  against  the  Bank  of  the  Uni^ 
ed  States  for  money  had  and  received,  to  recover  the  sum  of 
eight  hundred  and  eighty-one  dollars  and  eighteen  cents,  with 
interest  The  case  was  submitted  to  that  court  on  the  follow- 
ing case  agreed. 

In  this  case^  Triplett  and  Neale  recovered  a  judgment,  at 
Alexandria  court,  at  April  term  1824,  uffinat  the  Bank  of 
Washinj^on,  which  was  afterwards  taken  to  the  Supreme  Court 
by  writ  of  error,  and  there  reversed,  as  appears  by  the  record 
of  the  same  in  the  Supreme  Court,  and  the  proceedings  in  that 
eourt  in  the  matter  of  the  writ  of  error,  Bank  of  Washingtoa 
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agpdiMt  Triplett  and  Neale,  decided  at  January  term  1888  of 
the  Supreme  Court     1  Peters,  25. 

The  Bank  of  Washington^  on  the  2d  of  June  1824,  had  pe- 
titioned for  the  allowance  of  a  writ  of  error  in  the  said  case, 
and  presented  such  petition  to  one  of  the  judges  of  the  Supreme 
Court,  by  whom  it  was  refused;  and  afterwards  the  said  peti- 
tion was  presented  to  the  chief  justice  of  the  United  States, 
by  whom  the  writ  was  allowed  on  the  15th  of  March  1825; 
and  the  same  was  accordingly  issued  as  by  the  record:  on  the 
30th  of  August  1824,  Triplett  and  Neale  sued  out  execution 
on  said  judgment,  and  immediately  sent  the  same  enclosed  in 
a  letter  to  Richard  Smith,  cashier  of  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States  at  Washington,  with 
an  indorsement  thereon  in  writing,  who  wrote  another  indorse- 
ment thereon,  as  appears  from  the  said  execution  and  the  in- 
dorsement thereon,  in  the  words  following: 

Triplett  and  Neale  y.  The  Panic  of  Washington. 

Use  and  benefit  of  the  office  of  discount  and  deposit  of  the 
United  States  Washington  eity.  Charles  Ne  alb. 

Pay  to  Mr  Brooke  Mackall.  Rn.  Smfth,  Cashier. 

Received  eight  hundred  and  eighty-one  dollars  and  eighteen 
cents.  B.  Mackall. 

Brooke  Mackall,  the  runner  in  the  said  office,  and  the 
•person  mentioned  in  the  last  of  said  indorsements,  presented 
the  said  execution,  &&  to  the  Bank  of  Washington,  tad  there, 
on  the  9th  of  September  1824,  received  the  sum  of  eight  hun- 
dred and  eighty-one  dollars  and  eighteen  cents,  and  signed  the 
receipt  thereon.  And  at  the  time  of  signing  the  same,  Wil- 
liam A.  Bradley,  then  cashier  of  the  Bank  of  Washington, 
verbally  gave  notice  to  said  Mackall,  that  it  was  the  intention 
of  said  Bank  of  Washinjgton  to  appeal  to  the  Supreme  Court, 
and  that  the  said  office  of  discount  and  deposit  would  be  ex- 
pected, in  case  of  a  reversal  of  the  judgment,  to  refund  the 
amount  The  said  Mackall  received  the  said  sum  as  the 
amount  of  principal  and  interest  accrued  on  said  judgment,  as 
appears  by  his  receipts  on  the  said  execution:  which  sum  he 
delivered  to  said  Smith,  who  entered  it  to  the  credit  of  C. 
Neale,  one  of  the  firm  of  Triplett  and  Neale,  on  the. proper 
books  of  the  said  office.  Before  the  delivery,  of  the  said 
execution  tp  the  said  Smith,  as  aforesaid,  C.  Neale,  one  of  the 
Vol.  VI B 
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said  firm  of  Triplett  and  Neale^  had  promised  said  Smith  lo 
appropriate  the  money^  expected  to  be  recovered'from  the  bank 
of  Washington  in  said  suit,  to  reduce  certain  accommodation 
discounts  which  he,  the  said  Neale,  had  running  in  said  bank^ 
upon  aotes  drawn  by  him  and  indorsed  by  indorsers  as  sure- 
ties for  the  due  payment  thereof,  which  discounts  were  still 
running  upon  such  notes  at  the  time  an(l  times  the  said  execu- 
tion was  so  delivered,  and  when  the  money  was  paid  as  afore- 
said. The  said  Smith  received  the  said  execution  with  the 
said  Neale's  said  indorsement  thereon,  as  he  understood  and 
considered,  for  collection;  and  when  collected,  he  deposited 
the  same  in  bank  to  said  Neale's  credit  generally;  and  would 
have  sent  the  same  to  him  at  Alexandria,  if  he  had  requested 
him  to  do  so,  or  would  have  paid  his  check  for  the  amount; 
and  immediately  on  the  receipt  of  said  money  as  aforesaid, 
said  Smith  wrote  a  letter  to  the  said  Neale,  in  the  words  fol- 
lowing to  wit: — 

OnicE  ov  THE  Bank  of  the  United  States, 

Washington^  September  9,  1824. 

Chbistopher  Neale,  Esq, 

Dear  Sir:-— I  have  received  the  sum  of  eight  hundred  and 
eighty-one  dollars  and  eighteen  cents  from  the  Bank  of  Wash- 
ington, in  payment  of  your  judgment  against  it,  and  have 
placed  the  same  to  your  credit.  Be  good  enough  to  give  me 
specific  directions  of  the  way  in  which  you  wish  it  applied. 

Rd.  Smith,  Cashier. 

To  which  letter  the  said  Neale  returned  the  following  answer: 

Dear  Sir: — In  reply  to  your  esteemed  favour,  I  have  to  re- 
quest that  you  will  apply  the  money  received  from  the  Bank 
of  Washington  to  the  reduction  of  the  notes  indorsed  by  John 
H.  Ladd  &'Co.  and  John  A.  Stewart,  equally,  after  pay- 
ing Thomas  Swann  and  Walter  Jones  one  hundred  dollars  be- 
tween them,  or  fifty  dollars  each,  as  their  fees. 

lOM  September  \S2A.  C.  Neale. 

The  said  Smith  applied  the  said  money  pursuant  to  the  di- 
rections of  the  last  mentioned  letter.  It  was  submitted  to  the 
court  upon  the  foregoing  case  agreed,  whether  the  plainti£b 
were  entitled  to  recover  of  the  defendants,  the  money  with  in- 
terest, so  received  and  applied  by  said  Smith,  as  aforesaid:  if 
the  court  decide  in  the  affirmative,  judgment  to  be  entei«d  for 
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the  plaintifls  for  the  wm  of  eight  hundred  and  eighty-one  dol- 
Itn  and  eighteen  cents.,  with  interest  from  the  9th  day  of  Sep- 
tember 1824  till  paid,  and  costs:  otherwise  for  the  defendants 
with  costs,  &c.  (any  objections  to  the  competence  of  the  evi- 
dence to  be  considered  by  the  court). 

'The  circuit  court  gave  judgment  for  the  plaintifis,  and  the 
defendants  prosecuted  this  writ  of  error. 

The  cause  was  argued  for  the  plaintiffs  in  error  by  Mr  Lear 
and  Mr  Sergeant,  and  for  the  defendants  by  Mr  Dunlap  and 
Mr  Key. 

For  the  plaintifis  it  was  contended,  that  the  money  which 
was  received  from  the  Bank  of  Washington  by  the  Bank  of. 
the  United  States,  was  received  as  the  funds  of  Triplett  and 
Neale,  and  as  their  agents:  the  Bank  of  the  United  States  did 
not  act  as  the  assignees  of  the  judgment,  but  placed  the  amount 
to  the  credit  of  Christopher  Neale:  and,  afterwards,  by  special 
directions,  appropriated  it  to  the  reduction  of  the  notes  of 
Triplett  and  Neale  in  the  bank,  upon  which  notes  there  were 
good  and  substantial  indorsers,  who  thereby  became  released 
to  the  extent  of  the 'appropriation. 

The  judgment  against  the  Bank  of  Washington  was  valid, 
and  subsisting  at  the  time  the  money  was  received.  If  land 
bad  been  taken  in  execution  and  sold  under  the  judgment,  the 
title  of  the  purchaser  would  have  been  good;  although  the 
judgment  was  afterwards  reversed,  the  writ  of  error  not  having 
opcnrted  as  a  supersedeas.  Indeed,  no  writ  of  error  was  prose- 
cuted ontil  after  the  pajrment  of  the  money.  2  Bac  Abr.  605. 
Barney  v.  Patterson's  Lessee,  6  Har.  and  Johns. 

The  judgment  being  then  good  and  in  force,  and  Triplett 
and  N^e*  having  at  ^e  time  it  was  paid  a  right  to  demand 
and  reeeive  the  money,  the  action  for  money  had  and  received 
will  not  lie.     That  action  is  an  equitable  action. 

The  proper  remedy  for  the  defendants  in  error  was  a  writ 
of  restitution.  6  Com.  Dig.  Plead.  468, 469;  2  SalL  587,  588; 
Rest  Entries,  388;  10  Mass.  433.  If  money  received  under 
circumstances  of  this  kind  could  be  pursued,  there  would  be 
no  limit  to  such  actional 

Thflvie  was  no  assignment  of  the  judgment  to  the  Bank  of 
the  United  States;  nor  would  the  court  have  allowed  an  assign- 
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inent  to  be  entered  on  the  record,  upon  the  production  of  the 
order  of  Mr  Neale  upon  the  execution^  as  stated  in  the  case 
agreed.  The  Bank  of  the  United  States  were  not  treated  in 
the  proceedings  upon  the  writ  of  error  as  the  assignees  of  the 
action,  and  no  .regard  was  paid  to  them  in  the  proceedings  in 
the  case  of  the  Bank  of  Washington  y.  Triplett  and  Neale. 
1  Peters,  25. 

The  Bank  of  the  United  States  were  not  affected  by  the 
notice  which  was  given  to  the  runner  of  the  bank  when  the 
money  was  paid.  It  was  not  given  to  one  who  had  a  right  to 
receive  it,  nor  in  a  form  which  entitled  it  to  consideration. 

Could  the  notice  have  any  effect?  The  decision  of  this 
question  does  not  depend  upon  the  question  of  agency. 

To  make  this  notice  available,  it  is  indispensable  that  it 
should  be  of  a  matter  of  which  the  party  has  a  right  to  give 
notice,  and  of  which  the  party  to  whom  the  notice  is  given  is 
bound,  or  at  least  has  the  power  to  take  notice.  It  must  be 
of  something  which  the  party  has  a  right  to  require. 

Had  the  Bank  of  Washington  a  right  to  stay  the  receipt  of 
the  money  by  Triplett  and  Neale;  or  to  prevent  them  from 
using,  it  as  they  pleased,  directly  or  indirectly  ?  The  argu- 
ment supposes^  necessarily,  that  they  had  a  right  to  intercept 
it  in  its  course;  or,  at  all  events,  to  prevent  the  use  of  it,  and 
detain  it  for  themselves. 

When  and  where  did  the  right  arise  ?  The  judgment  was 
in  full  force,  and  warranted  the  issuing  of  this  execution;  and 
proceedings  under  it  could  not  be  staid.  The  command  of 
the  writ  was  to  levy  the  money,  and  to  pay  it  to  the  plain- 
tiffs. The  money  could  not  be  stopped  in  the  hands  of  the 
marshal,  who  was  bound  to  pay  it  to  the  plaintiffs;  and  if  he 
had  not  paid  it  they  could  have  brought  suit  for  it.  The 
Bank  of  Washington  could  not  have  stopped  it  in  his  hands 
after  payment  to  the  marshal;  and  yet  this  is  what  is  sought 
to  be  accomplished  by  the  notice. 

The  case  is  then  only  the  ordinary  case  of  a  judgment  liable 
to  be  reversed  on  error;  but  until  reversed,  the  money  belongs 
to  the  plaintiff  in  the  execution,  to  all  intents  and  purposes; 
liable  to  pay  an  equal  amount  in  ease  of  reversal,  but  not  a 
specific  thing. .  The  notice  therefore  is  of  a  thing  totally  im- 
material, and  to  be  disregarded. 
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These  observatione  apply  to  the  argument  fouoded  on  the 
agency.  The  utmost  extent  to  which  the  principle  can  be 
carried  ia^  that  if  an  agent,  after  tootice,  pay  over  to  his  prin* 
eipal  what  he  ought  not  to  pay  over,  he  is  himself  liable.  The 
mere  notice  itself  is  nothing.  The  important  feature  is  that  he 
ought  not  to  pay  over  the  money.  In  this  case  the  agency  of 
the  cashier  was  accompanied  with  no  such  condition;  on  the 
contrary,  he  was  bound  to  pay  over.  The  Bank  of  Washington 
had  no  right  to  prevent  his  doing  sa  Will  assumpsit  lie  on 
an  order  of  restitution  against  the  party?  This  has  never  been 
decided,  but  has  been  strongly  contested. 

Mr  Dunlap  and  Mr  Key  for  the  defendants  in  error  eon- 
tended,  that  the  judgment  of  the  circuit  court  should  be  affirmed 
on  the  following  grounds: 

1.  That  money  paid  on  an  erroneous  judgment,  after- 
wards reversed,  is  recoverable  in  an  action  for  money  had  and 
received,  against  the  person  receiving  it,  either  as  original 
plaintiff  or  as  assignee  of  the  plaintiff 

8.  That  the  indorsement  on  the  execution  and  the  delivering 
to  the  Bank  of  the  United  States,  in  this  case,,  made  them  the 
asrignees  of  the  judgment 

3.  That  if  not  so,  and  Mr  Smith  received  it,  as  he  says  he 
considered  it,  for  collection,  the  Bank  of  Washington  had  no 
reason  so  to  consider  it— but  every  reason  to  believe  that  the 
Bank  of  the  United  States  held  the  judgment  for  their  owii 
''use  and  benefit,''  as  the  indorsement  purported,  and  that 
they  mig)it  safely  pay  it  to  them,  and  look  to  them  to  refund 
the  money  in  the  event  of  a  reversal. 

4.  And  if  not  so,  and  the  Bank  of  the  United  States  were  only 
the  agents  of  Triptett  and  Neale,  and  were  even  known  to  the 
Bank  of  Washington  to  be  so,  yet  the  notice  given  to  them, 
CO  the  payment,  makes  them  liable  to  the  action. 

1.  The  action  was  well  brought,  and  the  case  was  not  one 
for  a  writ  of  restitution,  because  there  was  no  assignment  of 
the  judgment  to  the  Bank  of  the  United  Stetes  of  record.  The 
cause  was  sent  from  this  court  for  further  trial;  and  there  could 
be  no  restitution  until  a  final  trial.  A  writ  of  restitution  only 
Hes  agiiait  a  parly  on  the  record.  Tidd's  Practi^,  936,  937, 
1137.  J^aumpsit  will  He  to  recover  money  paid  on  an  erro- 
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neoas  judgment     Esp.  6,  19;  1  Dane's  Abr.  181;  2  Monf. 
272;  I  Taunt  359;  7  T.  R.  269;  6  Cowen,  897. 

2.  The  Bank  of  the  United  States  were  liable  to  the  Bank 
of  Washington  as  the  assignees  of  the  judgnient--as  assignees' 
they  caa  be  in  no  better  situation  than  the  principal^  and  they 
are  liable  to  the  same  equities. 

They  received  the  money  as  the  owners  of  the  judgment, 
as  it  became  theirs  by  the  indorsement  on  the  execution.  This 
is  the  usual  mode  of  transferring  judgments;  and  the  circuit 
court,  had  an  application  been  made  for  the  purpose,  would 
have  made  an  entry  of  the  assignment  on  the  record.  In  this 
state  of  the  facts,  no  suit  would  have  laid  against  Triplett  and 
Neale,  as  the  money  was  not  paid  to  them. 

3.  As  agents  they  are  liable  to  repay  the  money.  The  no- 
tice to  the  runner  of  the  Bank,  who  became,  by  the  authority 
to  receive  the  money,  the  agent  of  the  bank  for  all  purposes 
connected  with  the  transaction,  was  sufficient  If  money  is 
paid  by  mistake,  it  can  be  recovered  back.  Cowp.  565;  1 
Chitty's  PI.  25;  2  Lord  Raym.  1210;  Paley  on  Agency,  304, 
305;  3  M.  and  S.  344;  Livermore,  261. 

Thb  agent  must  be  known,  to  protect  him  from  personal  lia- 
bility to  repay  the  money— Per  Mr  Justice  Thompson  in  13 
Johns.  77. 

The  Bank  of  the  United  States  have  the  money  in  their  own 
hands.  It  has  never  been  paid  over.  They  paid  a  debt  due 
to  them  by  Triplett  and  Neale;  but  it  does  not  appear  that 
they  gave  any  new  credit  in  consequence  of  this  appropriation 
of  the  money;  or  tiut  the  indorsers  of  the  notes  reduced  by 
the  same  were  discharged.  The  original  securities  were  re- 
tained by  the  bank. 

It  was  the  duty  of  the  Bank  of  the  United  States,  to  have 
given  notice  of  their  agency  in  the  transaction,  and  then  an 
injunction  to  stay  the  funds  in  their  hands  would  have  been 
obtained:  or  they  could  have  refused  to  receive  the  money 
after  the  notice  was  given;  or,  having  received  it,  they  should 
have  retained  it,  and  have  filed  a  bill  of  interpleader.  In  this 
state  of  the  proceedings  the  payers  of  the  money  would  have 
been  safe,  and  no  prejudice  would  have  arisen  to  the  Bank  of 
the  United  States. 
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Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Columbia.  The  judgment 
in  the  court  below  was  given  upon  a  statement  of  facts  agreed 
upon  between  the  parties^  substantially  as  follows. 

Triplett  and  Neale,  in  April  1884,  recovered  a  judgment 
against  the  Bank  of  Washington  for  eight  hundred  and  eighty- 
one  dollars  and  eigh  teen  cents.  A  writ  of  error  was  prosecuted 
by  the  Bank  of  Washington,  and  that  judgment  was  reversed 
by  this  Court  at  the  January  term  1828.  ,  But  whilst  that  judg- 
ment was  in  full  force,  and  before  the  allowance  of  the  writ 
of  error,  Triplett  and  Neale,  on  the  SOth  of  August  1824,  sued 
out  an  execution  against  the  Bank  of  Washington,  and  inclosed 
it  to  Richard  Smith,  cashier  of  the  office  of  discount  alid  deposit 
of  the  Bank  of  the  United  SUtes  at  Washington,  with  the  fol- 
lowing indorsement: 

Triplett  and  Neale  v.  The  Bank  of  Washington. 

^  Use  and  benefit  of  the  office  of  discount  and  deposit  U. 
States,  Washington  city.''  Chr.  Neale.  ^  Pay  to  Mr  Brooke 
Mackall.''  Rd.  Smith,  cashier.  <' Received  eight  hundred 
and  eighty-one  dollars  ^pd  eighteen  cents.''    B.  Mackall. 

B.  Mackall,  who  was  the  runner  in  the  branch  bank,  present- 
ed the  execution  to"the  Bank  of  Washington  and  received  the 
amount  due  thereon,  on  the  9th  of  September  1884.  At  the 
time  of  receiving  the  same,  William  A.  Bradley,  cashier  of  the 
Bank  of  Washington,  verbally  gave  notice  to  said  Mackall,- 
that  it  was  the  intention  of  the  Bank  of  Washington  to  appeal 
to  the  Supreme  Court,  and  that  the  said  office  of  discount  and 
deposit  would  be  expected,  in  case  of  reversal  of  the  judgment, 
to  refund  ttie  amount.  Mackall  paid  the  money  over  to  Smithy 
Who  entered  it' to  the  credit  of  Neale,  one  of  the  plaintifls  ia 
the  execution.  Before  the  execution  was  sent  to  Smith,  Neale 
had  promised  him  to  appropriate  the  money,  expected  to  be 
recovered  from  the  Bank  of  Washington,  to  reduce  certain  ae^ 
eommodation  discounts,  which  he  had  running  in  the  office  of 
discount  and  deposit  Smith,  when  he  received  the  execution 
with  the  indorsement  thereon,  understood  and  considered,  that 
it  was  for  collection,  and  the  money  when  received  by  him* 
was  deposited  to  Neale's  credit  generally,  and  hu  would  havn 
sent  the  money  to  him  at  Alexandria  if  he  had  requested 
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him  80  to  do,  or  would  have  paid  his  check  for  the  amount 
Immediately  on  the  receipt  of  the  money.  Smith  wrote  to 
Neale  informing  him  thereof,  and  asking  him  for  specific  di- 
rections how  to  apply  it;  which  letter  Neale  immediately  an* 
swered,  giving  him  directions^  and  the  money  was  applied 
according  to  such  directions. 

Upon  this  statement  of  facts  the  court  below  gave  judgment 
for  the  plaintiffs:  to  reverse  which,  the  present  writ  of  error 
has  been  brought  ^ 

That  the  Bank  of  Washington,  on  the  reversal  of  the  judg- 
ment of  Triplett  and  Neale,  is  entitled  to  restitution  in  some 
form  or  manner,  is  not  denied.  The  question  is,  whetlier  re- 
course can  be  had  to  the  Bank  of  the  United  States,  under  the 
circumstances  stated  in  the  case  agreed.  When  the  money 
was  paid  by  the  Bank  of  Washington,  the  judgment  was  in  full 
force,  and  no  writ  of  error  allowed,  or  any  measures  whatever 
taken,  which  could  operate  as  a  supersedeas  or  stay  of  the  exe- 
cution. Whatever  therefore  was  done  under  the  execution, 
towards  enforcing  payment  of  the  judgn^ent,  was  done  under 
authority  of  law.  Had  the  marshal,  instead  of  the  runner  of 
the  bank,  gone  with  the  execution  ancT  received  the  money,  or 
coerced  payment;  he  would  have  been  fully  justified  by 
authority  of  the  execution:  and  no  declaration  or  notice  on  the 
part  of  tiie  Bank  of  Washing^n  of  an  intention  to  appeal  to  the 
Supreme  Court  would  have  rendered  his  proceedings  illegal, 
or  made  him  in  any  manner  responsible  to  the  defendants  in 
the  execution.  Suppose  it  had  become  necessary  for  the  mar- 
shal to  sell  9ome  of  the  property  of  the  bank  to  satisfy  the 
execution,  the  purchaser  would  have  acquired  a  good  title  under 
such  sale,  although  the  bank  might  have  forbid  the  sale,  ac- 
companied by  a  declaration  of  an  intention  to  bring  a  writ  of 
error.  This  could  not  revoke  the  authority  of  the  officer,  and 
while  that  continued,  whatever  was  done  under  the  execution 
would  be  valid.'  It  is  a  settled  rule  of  law,  that  upon  an  erro- 
neous judgment,  if  there  be  &  regular  execution,  the  party  may 
justify  under  it  until  the  judgment  is  reversed;  for  an  erroneous 
judgment  is  the  act  of  the  court.  1  Stra.  509.  1  Ver.  195. 
If  the  marshal  might  have  sold  the  property  of  the  bank  and 
given  a  good  title  to  the  purchaser,  it  is  difficult  to  discover 
any  good  reason  why  a  payment  made  by  the  bank  should  not 
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be  equally  valid,  aa  it  reapecta  the  righta  of  third  persona.  In- 
neither  caae  does  the  party  against  whom  the  erroneoua  judg* 
ment  has  been  enforced,  lose  his  remedy  against  the  party  to 
flie  judgment  On  the  reversal  of  the  judgment,  the  law  raisea 
an  cbligation  in  the  party  to  the  record,  who  has  received  the 
benefit  of  the  erroneous  judgment,  to  make  restitution  to  the 
other  party  for'what  he  has  lost.  And  the  mode  of  proceed* 
ing  to  efiect  this  object  must  be  l^gulated  according  to  circum* 
atancea.  Sometimes  it  is  done  by  a  writ  of  restitution,  without 
A  scire  facias;  when  the  record  shows  the  money  has  been  paid, 
and  there  is  a  certainty  aa  to  what  has  been  lost  In  other 
caaes,a  acire  facias  may  be  necessary,  to  ascertain  what  is  to  be 
restored.  2  Salk.  587,  588.  Tidd's  Prac.  936,  1137,  1138. 
And,  no  doubt,  circumstances  may  exist  where  an  action  may  be 
auatained  to  recover  back  the  money.  6  Cowen,  297.  But 
as  it  respects  third  persons,  whatever  haa  been  done  under  the 
judgment,  whilst  it  remained  in  full  force,  is  valid  and  binding. 
A  contrary  doctrine  would  be  extremely  inconvenient,  and  in 
a  great  measure  tie  up  proceedings  under  a  judgment,  during 
the  whole  time  within  which  a  writ  of  error  may  be  brought. 
If  the  bare  notice  or  declaration  of  an  intention  to  bring  a  writ 
of  error  will  invalidate  what  is  aflcrwarda  done,  should  the 
judgment  at  any  future  day  be  reveraed,  it  would  virtually,  in 
many  caaesy  amount  to  a  stay  of  proceedings  on  the  execution. 
No  such  rule  is  necessary  for  the  protection  of  the  rights  of 
partieSi  The  writ  of  error  may  be  so  taken  out  as  to  operate 
as  a  auperaedeas.  Or,  if  a  proper  case  can  be  made  for  the  in- 
terference of  a  court  of  chancery,  the  execution  may  be  stayed 
by  injunction. 

It  haa  been  argued,  however,  on  the  part  of  the  defendants 
in  error,  that  the  Bapk  of  the  United  Statea  atands  in  the  eha« 
racter  of  assignees  of  the  judgment,  and  is  thereby  subjected 
to  the  same  responsibility  as  the  original  parties,  Triplett  and 
Neale. 

Without  entering  into  the  inquiry  whether  this  would  vary 
the  caae,  as  to  the  responsibility  of  the  plaintifi*  in  error,  the 
ctidence  does  not  warrant  the  conclusion  that  the  Bank  of  the 
YTnited  Statea  stands  in  the  character  of  assignees  of  the  judg- 
fnent  *  There  is  neither  the  form  or  the  substance  of  an  as> 
signnient  of  the  judgment  No  reference  whatever,  either 
Vol.  VI.— C 
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written  or  verbal,  \b  made  to  it.  The  mere  indortement  on  the 
execution,  <<  use  and  benefit  of  the  office  of  discount  and  de- 
posit of  the  United  States,  Washington  city,"  cannot,  in  its 
utmost  extent,  be  considered  anything  more  than  an  authority 
to  receive  the  money,  and  apply  it  to  the  use  of  the  party  re- 
ceiving it  It  is  no  more  an  assignment  of  the  judgment,  than 
if  the  authority  had  been  given  by  a  power  of  attorney  in  any 
other  manner,  or  by  an  order  drawn  on  the  Bank  of  Washing- 
ton. The  whole  course  of  proceeding  by  the  cashier  of  the 
office  of  discount  and  deposit,  shows  that  he  understood  the 
indorsement  on  the  execution  merely  as  an  authority  to  receive 
the  money  subject  to  the  order  of  Neale,  with  respect  to  the 
disposition  to  be  made  of  it  He  did  not  deal  with  it  as  an 
assignee,  having  full  power  and  control  over  the  money,  but 
as  an  agent,  subject  to  the  order  of  his  principal.  He  passed 
it  to  his  credit  on  the  proper  books  of  the  office;  and  wrote  to 
him,  asking  specific  directions  how. /he  money  should  be  ap- 
plied. He  received  his  directions,  and  applied  it  accordingly; 
and  all  this  was  done  six  months  before  the  allowance  of  the 
writ  of  error. 

-  It  is  said,  however,  that  although  Mr  Smith  might  have 
considered  himself  a  mere  agent  to  collect  the  money,  the  Bank 
of  Washington  had  no  reaaon  so  to  consider  him.  There  is 
nothing  in  the  case  showing  that  the  Bank  of  Washington  had 
any  information  on  the  subject,  except  what  waa  derived  from 
the  indorsement  on  the  execution;  and  if  ^hat  did  not  authorise 
such  conclusion,  the  plaintiff  in  erroi*  is  not  to  be  prejudiced  by 
such  misapprehension.  It  was  a  construction  given  to  a  writ- 
ten instrument,  and  if  that  construction  has  been  mistaken  by 
the  defendant  in  error,  it  is  not  the  fault  of  the  opposite  party. 

But  again,  it  is  said  the  payment  of  the  money  was  accom- 
panied with  notice  of  an  intention  to  appeal  to  the  Supreme 
Court;  and  that,  in  case  of  reversal,  it  would  be  expected  tliat 
the  office  of  discount  and  deposit  would  refund  the  money. 

If  the  plaintiff  in  error  could  be  made  responsible  by  any 
such  notice,  given  even  in  the  most  direct  and  explicit  manneri 
that  which  was  given  could  not  reasonably  draw  after  it  aqy 
such  consequence.  It  is  vague  in  its  terms,  and  does  not  assert 
that  the  office  of  discount  and  deposit  would  be  held  respon- 
sible to  refund  the  money,  but  only  that  it  would  be  txptctei 
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that  it  would  be  done.  This  is  not  the  language  of  one  who 
was  aaaerling  a  legal  right,  or  laying  the  foundation  for  a  legal 
remedy.  And  there  is  no  evidence  that  even  this  was  com- 
itaunicated  to  the  office. 

But  the  answer  to  the  argument  is,  that  no  notice  whatever 
eould  change  the  rights  of  the  parties,  so  as  to  make  the  Bank 
of  the  United  States  responsible  to  refund  the  money.  When 
the  money  was  paid,  there  was  a  legal  obligation  on  the  part 
of  the  Bank  of  Washington  to  pay  it|  and  a  legal  right  on  the 
part  of  Triplett  and  Neale  to  demand  and  receive  it,  or  to  en- 
force payment  of  it  under  the  execution.  And  whatever  was 
done  under  that  execution,  whilst  the  judgment  was  in  full 
force,  was  valid  and  binding  on  the  Bank  of  Washington,  so 
far  as  the  rights  of  strangers  or  third  persons  are  concerned. 
The  reversal  of  the  judgment  cannot  have  a  retrospective  ope- 
ration,  and  make  void  that  which  was  lawful  when  done.  The 
reversal  of  the  judgment  gives  a  new  right  or  cause  of  action 
against  the  parties  to  the  judgment,  and  creates  a  legal  obliga- 
tion on  their  part  to  restore  what  the  other  party  has  lost,  by 
Mason  of  the  erroneous  judgment;  and  as  between  the  parties 
to  the  judgment,  there  is  all  the  privity  necessary  to  sustain 
and  enforce  such  right;  but  as  to  strangers  there  is  no  such 
privity:  and  if  no  legal  right  existed  when  the  money  was  paid, 
to  recover  it  back,  no  such  right  could  be  created  by  notice  of 
an  intention  so  to  do.  Where  money  is  wrongfully  and  ille- 
gally exacted,  it  is  received  without  any  legal  right  or  autho- 
rity to  receive  it;  and  the  law^  at  the  very  time  of  payment^ 
ereatet  the  obligation  to  refund  it  A  notice  of  intention  to 
recover  back  the  money,  does  not,  even  in  such  cases,  create 
the  right  to  recover  it  back:  that  results  from  the  illegal  exac- 
tion of  it,  and  the  notice  may  serve  to  rebut  the  inference  that 
it  was  a  voluntary  payment,  or  made  through  mistake. 

The  judgment  must  accordingly  be  reversed;  and  judgment 
entered  for  the  defendant  in  the  court  below. 
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Thomas  Kirkmav,  Jctniob,  Plaihtiff  ▼.  JoHir  W.  Hamii> 

TON  AlfD  OTHSRSi  DsFEHDANTS. 

The  statute  of  limlUtioDi  of  North  Caroliot,  patted  In  1715,  in  foree  In  Ten* 
nettce,  ban  the  particular  actiont  which  it  recltet,  aod  no  otheiw.  It  deet  not 
bar  actioot  of  debt  geocrally,  but  tboae  only  which  are  brought  for  arreangee 
of  rent. 

In  an  action  or  debt  on  a  promiitory  note,  inttltoted  In  the  circuit  court  of  Ten- 
nettee,  the  defendant  pleaded  the  ttatute  of  llroitationt  of  North  Carolina  of 
1716,  in  force  in  Tennettee.  Held,  that  the  ttatute  did  not  eitend  to  the  ac- 
tion, and  that  the  plaintiff  wu  not  barred. 

By  the  acta  of  the  legislature  of  North  Carolina,  in  force  in  Tennettee,  the  in- 
doner  of  a  proroittory  note  it  entitled  to  tiie  in  bit  own  name,  at  on  inland 
billt- of  exchange  In  JEngland;  and  he  may  therefore  bring  an  aetion  of  debt  on 
a  promittory  note  lield  by  him. 

The  rate  of  Raburg  et  al.  t.  Peyton,  2  Wheaton,  885,  cited  and  confirmed. 

H.  and  D.,  citizeot  of  Tennessee,  gave  their  promitsory  note  to  T.  R.  fc  C^f 
also  citisens  of  Tennessee,  payable  in  fifteen  months.  Before  the  note  becamn 
due,  T.  R.  &  Co.  removed  to  and  became  citlsent  of  Alabama,  and  also  be- 
fore the  day  appointed  for  the  payment  of  the  note,  indorsed  it  to  K.  a  clUsen 
of  Alabama;  and  in  the  declaration  on  the  note,  the  plaintiff  averred  that  T. 
R.  h  Co.  wer9  citizens  of  Alabama.  Held,  that  the  circuit  court  of  Ten- 
nessee had  jurisdiction  of  the  suit,  under  the  eleventh  section  of  the  act  of  1788. 
The  payees  of  the  note  liaving,  before  the  note  became  due,  become  citliene 
of  Alabama,  could  have  prosecuted  a  suit  ou  the  noie  In  the  circuit  court  of 
Tennesaee  If  no  assignment  had  been  made. 

THIS  case  came  before  the  court  on  a  certificate  of  dirisioQ 
ID  opinion  of  the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Tennessee. 

In  the  circuit  court  of  the  United  States  for  the  district  of 
West  Tennessee,  Thomas  Kirkman^  Junior,  a  citizen  of  Ala- 
bama, instituted,  in  April  1823,  an  action  of  debt,  against  John 
W.  Hamilton  and  Thomas  Donoho,  citizens  of  Tennessee,  upon 
a  promissory  note  drawn  by  the  defendants  under  the  firm  of 
Hamilton  and  Donoho  in  West  Tennessee,  on  the  22d  of  Sep- 
tember 1818,  for  the  sum  of  three  thousand  dollars,  payable 
firteen  months  after  date  to  Thomas  Ramsey  and  Company  m 
order,  and  Thomas  Ramsey  and  Company  having  become  citi- 
zens of  Alabama,  and  the  note  being  unpaid,  indorsed  the  same 
to  the  plaintifi*,  Thomas  Kirkman,  Junior. 

To  this  declaration,  the  defendants  pleaded:  First,  the  statute 
of  limitations  of  Tennessee,  alleging  that  the  cause  of  action 
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did  not  accrae  within  three  years.  Secondi  that  at  the  time 
the  note  was  given  they  were  citizens  and  inhabitants  of  Smith 
county  in  the  state  of  Tennessee,  of  which  state  the  plaintiff 
was  then  a  citizen,  and  in  which  state  the  note  was  given. 

To  the  plea  of  the  statute  of  limitations,  and  to  the  second 
plea,  the  plaintiff  demurred,  and  assigned  as  causes  of  demurrer, 
1.  That  the  plea  does  not  state  that  this  is  an  action  of  debt 
for  arrearages  of  rent  9.  The  declaration  is  not  in  debt  for 
arrearages  of  rent  3. .  The  cause  of  action  sued  upon  is  not 
arrearages  of  rent  4.  The  second  plea  is  uncertain,  unsound, 
and  insufficient 

Upon  the  argument  of  the  demurrer  in  this  cause,  as  appli- 
cable  to  the  plea  of  the  statute  of  limitations  to  the  second 
count  in  the  plaintiff^s  declaration,  the  court  were  divided  in 
opinion  upon  the  following  questions:  Whether  the  plea  of 
the  statute  of  limitations  is  a  bar  to  the  recovery  of  the  plain- 
tiff on  the  second  count  in  the  declaration;  and  whether  an 
action  of  debt  can  be  supported  on  the  cafise  of  action  set 
fbtth  in  said  second  count:*  whether  the  averment  of  the  citi- 
zenship of  Thomas  Ran^y  &  Co.,  the  payers  of  the  note  in 
the  said  secoqd  count,  Is  sufficient  to  sustain  the  jurisdiction  of 
this  court  under  the  provisions  of  the  eleventh  section  of  d>e 
judiciary  act  of  1789.  Which  certificate  of  division  of  opinion 
was  ordered  to  be  certified  to  the.  Supreme  Court  of  the  United 
States,  according  to  law. 

The  case  was  argued  by  Mr  Webster  for  the  plaintiff  No 
counsel  appeared  on  the  part  of  the  defendant  Mr  Webster 
also  presented  to  the  court  a  written  argument  froi(i  Thomas 
Washington,  the  counsel  for  the  plaintiff  in  the  circuit  court 

It  was  dontended^  that  the  plea  of  the  statute  of  limitationi 
of  Tennessee  does  not  apply  to  the  action  qfdtht  at  all,  unless 
to  debt  for  arrearages  of  rent,  which  is  not  the  nature  of  this 
action.  Aet  of  11^15  of  North  Carolina^  chapter  97,  section  8, 
Scott's  Revisal,  1*5.  This  act  appli^  ezdusii^y  to  theybnw 
of  the  action.  Beudes;  acts  of  limitation  bar  the  rem^y  and 
not  the  riglit 

The  act  of  1715,  chapter  31,  section  7,  does  not  apply, 
even  if,  by  that  act,  the  act. of  James  is  ia  foree  in  Ten* 
i;  beeanse  six  years  had  niot  elapsed  before  the  bringing 


29  SUPREME  COURT. 

[KIrkman  ▼.  Htmilton  and  otbeit.] 

of  this  suit  It  has  not  yet  been  decided  by  the  Supreme 
Court  of  Tennessee  whether  the  act  of  James  is  in  force  in 
Tennessee  or  not;  but  the  question  is  depending  at  this  time* 

The  defendants,  in  sijfpport  of  that  plea,  rely  upon  the  act 
of  1786,  chapter  4,  section  5.  In  answer  to  that,  the  plain- 
tiff says,  that  by  the  act  of  1786,  the  limitation  is  only  to 
apply  in  the  same  manner,  in  a  suit  founded  upon  an  indorsed 
note  under  sealy  as  it  would  apply  in  a  suit  upon  a  promise 
9ory  note  indorsed;  and  that  the  action  against  the  tnaktr  of 
the  former,  would  be  debt,  and  that  against  the  maker  of  the 
latter,  might  be  debt  Raburg  v.  Peyton,  8  Wheat  385. 
So  that  the  limitation  intended  by  the  act  of  1786  never 
could  apply,  unless  in  a  suit  against  an  indorser  of  a  sealed 
note.  See  act  of  1762,  chapter  9,  section  2;  see  also  act 
of  1789,  chapter  57,  section  3.  There  has  been  no  decision 
of  the  Supreme  Court  upon  the  applicability  of  the  act  of 
1786,  to  an  action  of  debt  against  the  maker  of  a  sealed  note, 
nor  is  the  question  depending. 

As  to  the  averment  of  the  citizenship  of  the  original  parties 
to  the  note,  it  was  contended,  that  the  payees  of  the  note,  Tho- 
mas Ramsey  and  Co.,  although  citizens  of  Tennessee  when  the 
note  was  nuide,  yet  if  they  had  become  citizens  of  Alabama, 
and  had  not  assigned  it,  they  could  have  maintained  a  suit  in 
their  own  names  in  the  federal  court;  and  that,  consequently, 
if  they  had  the  right,  they  could  communicate  it;  or,  at  least, 
that  their  assignees  would  not  be  precluded  by  any  disability' 
of  their  assignors. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Comrt 

This  case  comes  up  from  the  court  of  the  United  States  for 
the  seventh  eircuit,  and  district  of  West  Tennessee,  on  a  cer^ 
ti^eate  that  the  judges  of  that  court  were  divided  in  opinion  on 
the  following  questions.  1.  Whether  the  plea  of  the  statute  of 
limitations  is  a  bar  to  the  recovery  of  the  plaintiff,  on  the 
saeond  count  in  the  declaration?  2«  Whether  an  action  o. 
debt  can  be  supported  on  the  cause  of  action  set  forth  in  said 
second  count?  3.  Whether  the  averment  of  the  citizenship 
of  Thomas  Ramsey  &  Co.,  the  payees  of  the  note  in  tiie  eaid 
seeond  count,  is  sufficient  to  sustain  thei  jurisdiction  of  this 
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court,  under  the  provisions  of  tbe  eleventh  section  of  the  judi- 
ciary act  of  1789? 

The  second  count  is  a  declaration  in  debt  on  a  psomiasoiy 
note  executed  by  the  defendants,  made  payable  to  Thomas 
Ramsey  &  Co.|  then  citizens  of  Tennessee,  and  indorsed  by 
them,  after  becoming  citizens  of  Alabama,  to  the  plaintiff^  a 
citizen  of  Alabama,  who  instituted  the  suit  as  assignee  of  the 
said  note. 

The  first  question  dependii  on  an  act  of  the  stAte  of  North 
Carolina,  passed  in  the  year  1715,  and  was  the  law  of  Ten- 
nessee;  the  eighth  section  of  which  enacts  *'that  all  actions  of 
trespass,  detinue,  actions  sur  trover  and  replevin  for  taking  away 
of  goods  and  chattels,  all  actions  of  accoupt,'and  upon  the  case, 
all  actions  of  debt  for  arrearages  of' rent,  and  all  actions  of  as- 
sault, menace,  battery,  wounding  and  imprisonment,  or  any  of, 
them,  which  shall  be  sued  or  brought  at  any  time  after  the 
ratification  of  this  act,  shall  be  brought  within  the  time  and 
limitation  in  this  act  expressed,  and  not  after;  that  is  to  say, 
action's  of  account  render;  actions  upon  the  case,  actions  of 
debt  for  arrearages  of  rent,  actions  of  detinue,  replevin  and 
trespass, 'fuare  ciuusum /regit,  within  three  years  next  after 
the  ratification  of  this  act,  or  within  three  ji^ears  next  after  the 
cause  of  such  action  or  suit,  and  not  after.'' 

This  statute  bars  the  particular  actions  it  recites,  and  no 
others.  It  does  not  bar  actions  of  debt  generally,  but  tboee 
only  which  arjd  brought  for  arrearages  of  rent.  This  is  not 
brought  for  arrearages  of  rent;  and  is  consequently  not  barred. 

The  action  of  debt,  unless  it  be  brought  for  arrearages  of 
rent,  not  being  within  this  statute,  the  court  perceives  no  other 
wliich  bars  it  If  the  seventh  section  of  the  thirty-^t  chap- 
ter of  the  act  of  1715  was  even  to  be  considered  as  adopting 
the  act  of  limitations  of  the  fourth  of  Jaoies  L,  it  would  not 
affect  this  case,  because  the  suit  was  brought  within  the  tianti 
allowed  by  that  act 

The  act  of  1786,  chapter  4,  was  intended  to  make  all  .bills^ 
bonds^  &**  negotiable,  though  under  seal,  and  to  enable  tli% 
asfignee  to  sue  in  his  own  name,  and  to  bring  an  action  on  th» 
ease,  notwithstanding  the  seaL  The  proviso  of  the  fifth  iectioii„ 
that  «<  the  act  of  limitations  shall  apply  to  all  bonds,  bills,  and 
other  securities  hereafter  executed,  made  transferable  by  this 
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act,  after  the  assignineDt  or  indorsemeDt  thereof,  in  the  same 
maaner  aa  it  operates  by  law  against  promissory  notes^''  cannot, 
we  thinki  be  fairly  construed  to  extend  the  act  of  limitations  in 
its  operation  on  promissory  notes. 

We  are  therefore  of  opinion  that  the  plea  of  the  statute  of 
limitations  is  not  a  bar  to  the  recovery  of  the  plaintiff^  on  the 
aecond  count  in  his  declaration. 

The  second  question  propounds  is,  whether  an  action  of 
debt  can  be  supported  on  the  cause  of  action  set  forth  in  the 
aecond  count? 

The  cause  of  action  is  a  promissory  note  made  by  the  de- 
fendants, and  indorsed  by  the  payees  to  the  plaintiff. 

In  1762  the  legislature  of  North  Carolina  passed  an  act, 
chapter  9,  ''for  the  more  easy  recovery  of  money  due  upon 
promissory  notes,  and  to  render  such  notes  negotiable. '^  The 
aecond  section  declares  that  all  such  notes,  payable  to  order, 
^iliay  be  assignable  over  in  Itlce  manner  as  inland  bills  of  ex- 
change are  by  custom  of  merchants  in  England,''  and  that  the 
person  or  persons ''  to  whom  such  money  is,  or  shall  be  payable, 
mi^  maintain  an  action  for  tlie  same,  aa  they  might  upon  such 
bill  of  exchange,''  and  the  person  or  persons  '<  to  whom  such 
note  io  payable  to  order  is  assigned  or  indorsed,  may  maintain 
an  action  against  the  person  or  persons,"  &c.  ''  who  signed  or 
shall  sign  such  notes,  or  any  who  sliall  have  indorsed  the  same, 
as  in  cases  of  inland  bills  of  exchange."  The  note  claimed  in 
the  second  count  of  the  declaration  is  payable  to  order. 

In  1786  the  legislature  passed  **  an  act  to  make  the  securities 
therein  named  negotiable,"  by  which  notes  not  expressed  to  be 
payable  to  order  are  placed  on  the  same  footing  with  those 
which  are  made  so  payable.  The  indorsee  being  thus  entitled 
to  sue  in  his  own  name,  in  like  manner  as  on  inland  bills  of 
exchange  in  England,  the  inquiry  is,  whether  the  indorsee  of 
aD  inland  bill  of  exchange  may  maintain  an  action  of  debt 
thereon  in  England. 

This  question  was  fully  considered  by  this  court  in  the  case 
of  Raburget  al.  v.  Peyton,  reported  in  2  Wheat  385,  which  was 
an  action  of  debt  brought  by  the  indorsee  of  a  bill  of  exdiange 
againit  the  acceptor.  The  cases  were  reviewed  in  the  opinion 
then  given,  and  the  court  decided  clearly,  that  both  on  prin- 
ciple and  authority  the  action  was  maintainable. 
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We  therefore  think  that  an  action  of  debt  can  be  supported 
on  the  cause  of  action  set  forth  in  the  second  count 

The  third  question  asks,  <<  whether  thfi  averment  of  the  citi* 
zenship  of  Thomas  Ramsey  &  Co.,  the  payees  of  the  notes  in 
the  said  second  count,iS  sufficient  to  sustain  the  jurisdiction  of 
this  court  under  the  provisions  of  the  eleventh  section  of  the 
judiciary  act  of  1789? 

That  section  gives  jurisdiction  to  the  circuit  courts  of  the 
United  S^tes^  where  **  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought,  and  a  citizen  of  another  state.'' 
This  suit  is  brought  in  the  circuit  court  for  the  state  of  Ten- 
nesseCi  by  a  citizen  of  Alabama,  against  a  citizen  of  Tennessee. . 
It  comes,  therefpre>  within  the  very  words  of  the  section,  and 
is  within  the  jurisdiction  of  the  court,  unless  taken  out  of  it  by 
the  exception.  The  words  of  the  exception,  so  far  as  they 
apply  to  the  case,  are,  **  nor  shall  any  district  or  circuit  court 
have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favour  of  an  as* 
signee,  unless  a  suit  might  have  been  prosecuted  in  such  suit 
to  recover  the  said  contents  if  no  assignment  had  been  .made. " 

When  this  note  was  assigned,  the  payees,  as  is  averred  in 
the  second  count,  had  become  citizens  of  Alabama,  and  mighty 
eonsequentlyi  have  prosecuted  a  suit  to  recover  the  contents 
of  the  said  note  in  the  circuit  court  of  the  United  States  for 
Tennessee,  if  no  assigAmeot  had  been  made.  The  averment 
of  the  ettiztnship  of  Thomas  Ramsey  &  Co.  in  the  said  second 
count,  is  therefore  sufficient  to  sustain  the  jurisdiction  of  that 
court,  under  the  provisions  of  tlie  eleventh  section  of  the  judi* 
ciary  aet  of  1789. 

All  which  was  ordered  to  be  certified  to  the  circuit  court  of 
the  United  States  for  the  seventh  circuit,  and  district  of  West 
Tennessee. 
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Bavk  of  ths  United  States,  Plaintiff  ▼.  William 

Green  and  others.  Defendants. 

UpoD  A  notion  of  tbo  defendants  a  role  waa  gfTen,.in  the  drcnit  eonrt  of  the 
United  States  for  the  district  of  Ohio,  on  the  marshal,  to  show  cause  why  tho 
taxation  of  costs  in  the  case,  upon  esecutloB,  f  iiould  not  be  reretscd  and  cor- 
rected, hi  respect  to  the  marshal's  poundage  taied  against  the  defendants.  The 
Jodgee  of  the  circuit  court  were  divided  in  oplniou  upon  the  questions  of  costs 
presented  on  the  bearing  of  the  rule,  and  eertlfied  the  division  to  tliis  conct 
Boldy  that  tbia  court  bad  not  jurisdiction  of  the  cause. 

THIS  case  came  before  the  court  on  a  certificate  of  division  of 
opinion  between  the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio 

In  tlie  circuit  court  of  Ohio,  at  July  term  1829,  on  the  mo- 
tion of  the  defendants,  a  rule  was  given  on  the  marshal  of  the 
district  of  Ohio,  and  on  the  plaintiff,  to  show  cause  why  the 
taxation  of  costs  in  this  case,  upon  execution,  should  not  be 
reversed,  and  corrected  in  respect  to  the  marshal's  poundage 
taxed  against  the  defendants. 

Upon  showing  cause,  it  appeared,  that  on  the  30th  day  of 
September  1824,  the  plaintiff  sued  out  of  this  court  a  writ  of 
fieri  facias  et  levari  facias  against  the  goods  and  chattels  of  the 
defendants,  sixty-one  thousand  one  hundred  and  forty  dollars 
and  forty-nine  cents,  with  interest  from  the  5th  of  September 
1821  until  paid,  returnable  the  first  Monday  in  January  1825; 
on  which  said  writ  was  indorsed  by  the  parties  an  agreement 
waiving  any  levy  on  goods  itdd  chattels,  and  that  a  levy  should 
be  made  on  real  estate;  ia  pursuance  whereof,  the  marshal 
made  return  of  a  levy  on  various  parcels  of  real  estate  in  the 
city  of  Cincinnati  and  elsewhere,  that  he  had  sold  the  same^ 
and  made  part  of  the  money,  but  had  made  no  further  levy  for 
want  of  time.  This  return  was  made  fikvt'Monday  of  January 
1825.  It  further  appeared,  upon  a  further  process  on  the 
same  judgment,  a  further  levy  was  made  on  real  estate,  the 
sale  of  which  was  stayed  by  plaintiff;  and  that,  for  the  sale  of 
Tirioos  parcels  of  real  estate  so  levied  by  the  marshal,  the 
plaintiff,  on  the  9th  day  of  April  1827,  issiied  out  of  this  courts 
upon  the  said  marshal's  retuni|  a  writ  of  yenditioni  exponas, 
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returnable  to  the  iecpnd  Monday  of  July  1827$  which  writ 
the  plainiifPs  agent  returned  to  the  clerk's  office  the  5th  July 
1825^  not  having  placed  the  same  in  the  hands  of  the  marshal, 
but  haying  received  satisfaction  of  the  judgment  from  the  de- 
fendants.    It  further  appeared,  that  the  marshal,  upon  the  last 
mentioned  levy,  indorsed  the  taxation  of  his  poundage  at 
seven  hundred  and  ninety-two  dollars  and  fifty  cents,  under 
the  act  of  congress,  whieh  b  the  taxation  complained  of^ 
and  sought  to  be  reversed  and  corrected   by  the  said  rule 
nisL     It  further  appeared  that  by  a  law  of  the  state  tff  Ohio, 
passed  the  19th  February  1824,  and  then  and  ever  since  regu* 
lating  the  fees  of  certain  officers,  the  poundage  of  sheriffs,  on 
writs  of  executions  from  all  courts  of  the  said  state,  is  granted 
by  a  single  clause  in  the  following  words:  << poundage «on  all 
moneys  made  on  execution  two  per  cent,"  which  then  was 
and  still  is  the  only  law  of  the  state  regulating  or  granting 
poundage*.     The  whole  of  the  law  of  Ohio  is  referred  to 
as  a  part  of  the  case.     It  fqrther  appeared,  that,  at  the  De« 
cember  separate  session  of  the  supreme  court  of  Ohio  in  the 
year  1826,  in  the  case  of  Vance  against  the  Bank  of  Colum- 
bus, that  court  decided  that  the  words  <<  money  made  qu  exe- 
cution'' in  the  above  clause,  could  only  relate  to  such  sums  as 
are  actually  paid  into  the  sheriff's  hands  *^  upon  the  execu- 
tion," and  not  to  such  sums  as  are  actually  paid  to  the  creditor* 
It  also  appeared  that  no  counsel  appeared  in  that  case  for  the 
sheriff.    It  further  appears,  that  in  the  taxation  aforesaid  com- 
plained of  in  the  rule,  the  marshal  claimed  and  taxed  the  rate 
of  poundage  allowed  by  the  before  mentioned  act  of  congress. 
In  showing  cause,  the  following  questions  arose,  upon  whicli 
the  opinions  of  the  judges  were  opposed,  and  which,  on  the 
request  of  the  marshal  by  his  said  attorney  s^  were  stated, 
and  ordered  to  be  tertified  by  the  eleVK  of  this  court,  under 
thc^  seal  thereof,  to  the  Supreme  Court  of  the  United  States, 
at  their  next  term,  for  their  decision,  vix. 

1.  Whether  the  marshal's  poundage  on  moneys  collected, 
made,  or  paid  on  executions  issued  out  of  a  eircuit  or  district 
court  of  the  United  States,  is  confined  and  regulated  by  the 
following  words,  viz.  ^<  for  sales  of  vessels  and  other  pro- 
perty, and  for  receiving  and  paying  the  money,,  for  any  sum 
under  fivtt  hundred  doUsrs,  two  and  one  half  per  centf  for  any 
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larger  sqm,  of  one  and  one  quarter  upon  the  exceaa;'^  in  tho 
first  section  of  the  act  of  congress^  passed  28th  February  1799| 
entitled  <<  an  act  for  providing  compensation  for  the  marshals, 
clerks,  attorneys,  jurors,  and  witnesses  in  the  courts  of  the 
United  States,  viz.  for  all  other  services  not  herein  enu- 
merated, except  as  shall  be  hereafter  provided,  such  fees  and 
compensation  as  are  allowed  in  the  supreme  court  of  the  state 
where  such  services  arc  rendered.'* 

2.  If  regulated  by  the  words  first  mentioned,  then  whether 
the  marshal's  poundage  attaches  upon  a  levy  and  return,  where 
afterwards  the  debt  shall  be  paid  to  the  party,  or  only  accrued 
upon  a  sale  and  receipt  of  the  money  and  paying  it  over  by 
him.     Or, 

3.  Whether  the  marshal's  poundage  is  confirmed  by  the  be- 
fore mentioned  words  in  the  proviso,  and  are  in  the  cause  here 
stated  to  be  regulated  by  the  before  mentioned  law  of  Ohio. 

4.  If  the  marshal's  poundage  in  the  cause  here  stated  is  to 
be  regulated  by  the  law  of  Ohio,  then  whether,  by  a  just  con- 
struction of  that  law,  poundage  is  due  upon  the  levy  and  re- 
turn in  question.     Or, 

5.  Is  this  court  bound  by  the  construction  of  that  law  given 
by  the  supreme  court  of  Ohio. 

The  case  was  argued  by  Mr  Doddridge  for  the  marshal  of 
the  district  of  Ohio,  and  by  Mr  Ewing  for  the  defendant 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
court:  that  (be  case  was  not  within  the  jurisdiction  of  this 
court.  The  division  of  opinion  was  not  upon  any  matter 
arising  at' the  trial  of  the  cause,  but  was  upon  a  mere  matter 
arising  upon  the  service  of  the  execution  by  the  marshal; 
and  was  a  mere  question  for  the  circuit  court  upon  a  collateral 
contest  between  the  marshal  and  the  bank,  as  to  his  right  to 
fees.  It  was  not  therefore  a  case  within  the  purview  of  the 
Judicial  act  of  180l». 
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The  right  of  priority  of  ptymont  of  dobta  dao  to  tho  goTonment,  ii  t  prerogatif« 
of  tho  crown  of  England,  weH  known  to  tbo  common  law.  It  it  founded,  not 
io  amch  opon  any  poraonal  adrantige  to  the  aoveroi^,  aa.  upon  motivea  of 
pvbtte  policy  to  aecuie  an  adequate  revenue  to  iuttaln  the  public  burthenfpMid 
diacbarge  the  public  debta. 

Tlie  claim  of  the  United  Statea  to  priority  doea  not  atand  upon  any  aoverelgn  pre- 
rogative, but  ia  ezelualvely  founded  on  tbeactt*al  provislona  of  our  own  atatutea. 
The  aijne  policy  which  governed  in  the  case  of  the  royal  prerogative  may  be 
deafly  trieed  in  thc!r  atatutea;  and  aa  that  policy  baa  mainly  a  reference  to  the 
pnbBe  good,  tbete  la  no  reaaon  for  giving  to  them  a  atrait  and  narrow  interpre* 
tattoo.  Like  all  other  atatutea  of  thia  nature,  they  ought  to  receive  a  fair  and 
reaaooable  interpretation,  according  to  (be  juat  import  of  their  terma. 

The  priority  of  payment  out  of  the  eatatea  of  inaolvenu  in  favour  of  tb^  United 
StAtea,  waa,  under  the  atatutea  of  the  United  Statea,  firat  applied  to  bonda  for 
the  payment  of  dutlea,  and  to  peraona  engaged  in  commerce. 

The  tana  **  doe"  aa  applied  to  debta,  ia  aomedmea  uaed  to  expreaa  the  mere  atate 
of  indebtment,  and  then  it  ia  equivalent  to  "  owed"  or  **  owing."  And  it  if 
aometimea  uaed  to  ezpreaa  the  fact  (hat  the  debt  baa  become  payable. 

The  priority  of  the  United  Statea  extendaaa  well  to  debta  by  bonda  Ibrdutiea  which 
ere  payable  after  tfie  ineelvenqr  or  deceaae  of  the  obligor,  aa  to  thoee  actual^ 
payable  or  doe  at  the  period  thereof. 

In  the  atricteat  aenae,4lie  bond  for  dutlea  la  debltum  In  preaenti;  althoogh  look- 
fog  to  the  cooditloo,  it  may  be  properiy  aaid  to  be  aolvendum  in  fbturo.  It  b 
io  Ihie  aeoee  that  the  leglalatore  b  to  be  ondeiatood  io  the  oae  of  the  worde 
**  debt  doe  to  the  United  Statea."  Wherever  the  common  law  would  hold  a 
debt  to  be  debitom  Io  preaeoti,  aolvendum  In  future,  the  atatutea  giving  the. 
United  Statea  priority  embraee  it*  juat  aa  much  ei  if  It  were  preaently  pay- 
able. 

THIS  ease  came  before  the  court  on  a  certificate  of  division 
from  the  circuit  court  of  the  United  States  for  the  district  of 
North  Carolina. 

The  facts  of  the  case  upon  which  the  question  submitted  to 
this  court  arose,  were  as  follows:  Willian  H.  Lippett,  a  mer- 
chant of  Wilmington,  North  Carolina,  was,  on  the  14th  of 
October  1888,  indebted  to  the  United  States  and  to  sundry 
persons,  and  among  others  to  the  State  Bank  of  North  Caro- 
lina; and  on  that  day  he  made  ageneral  assignment  of  all  his 
property  to  Talcotl  Burr,  in  trust  to  pay  his  creditors.  The 
assignment  directed  that  the  sum  of  sixteen  thousand  six  lum- 
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dred  and  twelye  dollars  and  forty-fleyen  cents  should  be  paid 
to  particular  creditors,  and  that  the  residue  of  the  property 
assignedi  should  be  appropriated  to  the  payment  of  bonds  for 
duties. to  the  United  States.  At  the  time  of  the  assignmentf 
Mr  Lippett  had  giren  bonds  to  the  United  States  for  duties  on 
merchandize  amounting  to  seven  thousand  four  hundred  and 
iaighty-six  dollars  and  eighty>siz  cents;  of  which  bonds,  hot 
one  only,  amounting  to  four  hundred  and  nineteen  dollars  and 
ninety-seyen  cents,  wais  due  and  unpaid  when  the  assignment 
was  executed. 

In  the  cause  in  the  circuit,  court,  the  question  arose, 
<<  whether  the  priority  to  which  the  United' States  are  entitled 
in  case  of  a  general  assignment  «made  by  the  debtor  of  his 
estate  for  the  payment  of  debts,  comprehends  a  bond  for  the 
payment  of  duties  executed  anterior  to  the  date  of  the  assign- 
mentji  but  payii|ble  aflterwards.  V  Upon  this  question  the  judges 
differed  in  opinion;  and,  on  motion  of  the  attorney  of  the 
United  States,  the  point  of  law  on  which  the  disagreement 
arose,  wm  stated  under  the  direction  of  the  said  judges^  and 
certified  under  the  seal  of  the  court  to  the  Supreme  Court  of 
the  United  States,  to  be  finally  decided: 

The  case  was  argued  by  Mr  Taney,  attorney-general  of  the 
United  States,  for  the  plaintifis;  and  by  Mr  Peters  for  the  de- 
fendants. 

Mr  Taney  stated:  that  the  single  question  which  was  pre> 
sented  by  the  case  for  the  consideration  of  this  court,  was, 
whether  the  priority  of  the  United  States  attaches  to  bonds 
giyen  to  the  United  States  for  duties  which  are  not  due;  but 
which  had  been  given  tp  the  United  States  before  the  insol- 
Tency  of  the  obligor. 

The  law  of  the  soyereign,  to  be  first  paid,  existed  at  the 
common  law;  it  was  an  acknowledged  prerogative  of  the 
crown,  and  the  laws  of  the  United  States  haye  done  no  more 
than  adopt  this  known  and  established  principle.  If,  tliere- 
fore,  the  language  of  the  acts  of  congress  is  doubtful,  we  may 
lafely  appeal  to  the  common  law,  not  as  authority  on  this 
point,  but  for  its  sanction  of  the  principle  upon  which  this  in- 
terpretation of  our  own  statutes  is  ckimed  for  the  United 
SUtes. 
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The  priDciple  upon  which  the  debts  to  which  the  pkintifli 
are  entitled  are  considered  as  due  at  the  time  of  the  execution 
of  the  bond)  is  familiar  to  the  court  The  obligatory  part  of 
a  bond  acknowledges  a  present  debt|  and  it  is  by  the  condition 
only  that  its  period  of  payment  is  postponed.  In  the  distribu^ 
tion  of  assets  in  England,  a  preference  is  given  to  debts  duo  by 
sealed  instruments,  although  not  payable  at  the  time  of  the 
distribution.    Toller's  Exec.  275. 

The  consti  uction  of  the  law  of  the  United  States  now  elaim- 
ed^  has  been  that  of  universal  practice  since  it  was  enacted. 
From  1797  down  to  the  present  period,  it' has  been  applied  ia 
favour  of  the  United  States  to  bonds  not  due«  as  well  as  to 
others  to  become  due;  and  the  estates  of  insolvents  and  intes- 
tates have  been  adjusted  and  settled  on  this  principle  in  every 
section  of  the  union.  This  received  construction  will  induce^ 
the  court  to  hesitate  before  it  will  adopt  another;  as  it  would 
open  those  long  established  settlements,  and  would  be  produc- 
tive of  great  difficulty  and  confusion. 

The  principle  contended'  for  by  the  government,  was  recog- 
nized in  the  case  of  Thellusson  v.  Smith,  2  Wheat  396,  and  in 
Conard  v.  The  Atlantic  Insurance  Company,  1  Peters,  386. 
The  point  arose  in  the  first  case,  although  it  was  not  discussed.' 

The  act  of  congress  of  March  3, 1797,  1  Story's  Laws  U.  S^r 
465,  gives  the  prio|ity  to  the  United  States,  where  persons 
are  indebted  to  the  United  States  by  bond  or  otherwise.  This 
is  a  provision  for  all  debts  due  by  public  debtors;  and  it  ope- 
rates upon  all  eases^  unless  some  exception  in  favour  of  parti- 
cular persons  shall  be  found  in  subsequent  law%  which  is  not 
the  case. 

The  act  of  March  8d,  1799,  by  the  sixiy-fifth  section,  de- 
clares the  priority  shall  apply  to  bonds  for  duties;  and  it  is 
upon  the  language  of  that  section  that  the  doubt  which  has 
arisen  in  this  case  has  been  founded.  The  provision  is,  that 
where  bonds  for  duties  are  not  satisfied  on  the  day  they  ie- 
come  duu  suits  shall  be  brought;  and  where  the  estste  in  the 
hands  of  executors,  administrators  or  assignees,  shall  be  insuf- 
ficient \opay  all  the  debii  duci  thc^ United  SUies  shall  be  first 
paid. 

There  is  nothing  in  the  provisions  of  this  section  which  in- 
terferes with  those  of  the  law  of  1797.     Both  are  in  force,  and 
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both  operate  on  the  case  of  a  debtor  by  duty  bonds.  All  du- 
ties are  in  fact  due  when' the  good«  are  imported  upon  which 
they  accrue,  and  the  indulgence  which  is  given  for  their  pay- 
ment, does  not  take  away  the  essential  feature  in  them.  Even 
then,  upon  this  sectfon  alone.,  the  right  of  the  United  States 
rests  in  safety;  but  if  the  words  of  the  section  are  equivocal, 
as  the  act  of  1797  is  not  repealed,  and  is  not  inconsistent  with 
.it,  the  priority  Will  be  protected  by  that  act.  The  fifth  section 
of  that  act  applies  to  the  cases  of  all  persons  <<  indebted  to  the 
United  States.''  It  has  been  so  held  in  the  case  of  the  United 
States  V.  Fisher.  2  Cranch,  35S,  394;  and  the  title  of  the  act, 
as  was  decided  in  that  case,  does  not  limit  its  provisions  to  re- 
ceivers of  public  money  only.  In  construing  a  statute,  the 
court  always  looks  to  laws  in  pari  materia. 

There  is  a  stronger  reason  for  the  application  of  the  rights  of 
the  United  States  to  a  priority  of  payment,  in  the  cases  of 
debts  due  to  them  by  merchants,  as  the  business  of  commerce 
is  more  precarious  than  any  other.  A  large  portion  of  the  rev- 
enue of  the  nation  is  derived  from  its  commerce,  and  it  is 
essential  thlt  this  revenue  should  be  secured  and  certain.  It 
was  a  part  of  the  early  legislation  of  the  United  States  to  in- 
troduce this  provision,  for  the  protection  of  the  revenue;  and 
hence  it  is  found  in  the  forty-fifth  section  of  the  act  of  August 
4,  1790. 

Mr  Peters,  for  the  defendant,  contended,  that  from  the  first 
organization  of  the  revenue  system  by  the  government  of  the 
United  States,  down  to  the  period  of  the  last  legislation  on  the 
subject  of  duty  bonds,  they  had  been  tr^ted  difierently  from 
other  debts  due  to  the  United  States.  While  it  was  admitted 
that,  by  the  act  of  1797,  all  persons,  other  than  those  who 
were,  liable  to  pay  bonds  given  for  duties  on  merchandize, 
were  subject  to  the  provisions  of  that  law,  and  the  priority  of 
the  United  States  attached  equally  to  debts  which  were  paya- 
h\tf  or  not,  at  the  time  of  insolvency;  such  was  not  the  law 
in  reference  to  duty  bonds.  Th««  was  a  good  and  satisfactory 
reason  for  this  distinct  and  different  course,  as  to  the  debts 
due  by  those  engaged  in  commerce.  The  government  is 
deeply  interested  in  the  preservation  of  mercantile  credit,  and 
the  existence  of  an  incumbrancot  the  extent  and  operation  of 
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which  could  not  be  ascertaiDed,  if  it  Attached  to  all  the  bqai- 
nesA  of  a  merchant;  and  which  might  sweep  away  in  fayour 
of  one  preferred  creditor  all  his  means;  it  was  seen  would 
take  largely  from  the  confidence  which  was  essential  to  the 
success  of  all  operations  in  trade.  Where  bonds  for  duties 
haye  become  due,  and  are  unpaid,  the  amount  of  such  debts 
could  be  known,  but  until  then,  they  could  not  be  ascertained. 

The  question  here  submitted  to  the  court  has  never  been  ju 
dicially  decided:  and  whatever  may  have  been  the  practical 
construction  heretofore  given  to  the  law,  this  Court  will  de- 
cide the  case  upon  a  careful  examination  of  the  provisions 
of  the  statutes,  and  upon  those  provisions  only.  The  prefer- 
ence given  to  the  United  States  is  strict!  juris;  and  has  no 
foundation  in  prerogative.  It  exists  by  statutory  provisions 
only;  if  it  exists  at  all. 

The  forty-fifth  section  of  the  act  of  1790  declares,  that 
<<iiny  bond  for  the  payment  of  duties  not  satisfied  an  the  day 
it  becomes  due^  shall  be  sued;''  and  it  enacts,  that  in  cases 
^  where  any  estate  is  in  the  hands  of  the  assignees  and  shall 
be  insufficient  to  pay  all  the  debts  due,  the  debt  due  to  the 
United  States  on  any  such  bondahM  be  first  satisfied.'' 

In  this  section,  and  there  is  no  other  in  the  act  of  17904ipon 
the  matter;  bonds  not  satined  on  the  day  they  become  dtte 
are  to  be  put  in  suit,  and  any  such  bonds  are  to  be  first  paid. 
No  others  are  within  the  terms  of  the  law. 

The  sixty-fifth  section  of  the  act  of  1799  adopts  the  same 
language.  Bonds,  not  satisfied  on  the  day  they  become  due, 
are  to  be  sued  out,  and  the  preGurence  is  given  to  the  debts 
<<  due  to  the  United  States  on  any  such  bond  or  bonds."  It 
is  claimed  that  the  legislation  of  congress  upon  such  bonds  is 
full;  and  no  aid  is  to  be  obtained  from  the  act  of  1797  in  tlie 
interpretation  of  it.  There  is  no  room  for  the  application  of 
acts  in  pari  materia;  nor  are  the  subjects  of  the  laws  the  same. 
The  system  is  complete  as  s^icable  to  commercial  debtors  by 
the  acts  of  1790  and  1799.  The  rights  of  the  United  States 
in  other  cases  rest  on  the  act  of  1797. 

In  Hunter  V.  The  United  Sutes,  5  Peters,  173,  Mr  Justice 

M'Lean,  who  delivered  the  opinion  of  the  courts  intimates  a 

doubt  whether,  where  a  judgment  has  been  obtained  by  the 

UnlUMl  States  against  assignees  after  aii  assignment,  there  might 

Vol.  VI.— E 
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not  have  been  some  ground  to  question  the  right  of  priority 
claimed  by  the  United  States  in  such  a  case. 

The  priority  of  the  United  States  has  been  held  to  exist  in 
the  cases  only  which  come  within  the  statutes,  on  their  strictest 
construction.  Any  one  who  has  giren  bonds  to  the  goTcm- 
ment  may  pay  the  debts  due  by  him  to  others;  although 
his  ability  to  discharge  the  debt  due  to  the  United  States  may 
be  destroyed  thereby.  Unless  a  general  assignment  shall  be 
made,  there  has  been  no  ^  insolvency"  within  the  purposes  of 
the  statute.  Bona  fide  securities,  given  to  creditors  by  one  in 
insolvent  circumstances,  are  not  affected  by  the  claim  t6  pri* 
ority.  The  United  States  v.  Hooe,  S'Cranch,  73;  Thellusson 
T.  Smith,  2  Wheat  396;  Conrad  v.  The  Atlantic  Insurance 
Company,  •  1  Peters,  387;  The  United  States  v.  Rowland,  4 
Wheat.  108. 

The  principle  derived  frcm  these  decisions  is,  that  the  right 
of  the  United  States  to  payment  of  its  debts,  does  not  attach 
to  the  property  of  the  debtor  from  the  commencement  of  the 
obligation  to  pay,  and  infect  it,  so  that  it  is  not  entirely  disposa* 
ble  by  him.  The  <<  insolvency ,''  which  deprives  the  debtor 
of  this  right,  must  be  a  legal  insolvency.  The  evidence  of 
this  is  bankruptcy,  or  a  general  assignment 

What  shall  be  considered  as  debts  due  may  be  well  ascer- 
tained by  a  reference  to  English  authorities  upon  the  law  of 
set  off.  Cited,  Ex  parte  Prescott,  1  Atk.  229;  Rose  v.  Hart, 
8  Taunt  Rep.  503;  2  Brod.  &  Bingh.  89;  5  Barn.  &  Alder- 
son,  86. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
rhis  ca^  comes  before  the  court  upon  a  certificate  of  divi- 
sion of  «opinion  of  the  judges  of  the  circuit  court  for  the  dis- 
trict of  North  Carolina. 

The  suit  is  an  information  by  the  United  States  in  the  na^ 
ture  of  a  bill  in  equity,  seeking  to  recover  afpiinst  the  defend* 
ant,  and  Talcott  Burr,  as  the  assignee  of  William  H.  Lippett, 
the  amount  of  custom  house  bonds  owing  by  Lippett  to  the 
United  States;  Lippett  having  become  insolvent,  and  having 
made  a  voluntary  assignment  of  all  his  property  to  Burr,  for 
the  benefit  of  his  creditors,  by  which  he  has  given  a  preference 
of  payment  to  certain  creditors,  who  are  made  defendants; 
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iiidt  tmoog  othen,  to  the  State  Bank  of  North  Carolina,  be- 
fore  payment  to  the  United  States.  The  Bank  of  North  Car- 
olina appeared  and  pled  a  demurrer  to  the  information;  and, 
upon  the  argument  of  that  demurreri  it  occurred  aa  a  question, 
whether  the  priority  to  which  the  United  States  are  entitled, 
in  case  of  a  generd  assignment  made  by  the  debtor  of  his 
estate  for  the  payment  of  debts,  comprehends  a  bond  for  the 
payment  of  duties  executed  anterior  to  the  date  of  the  assign- 
ment, but  payable  afterwards.  '  Upon  this  question  the  judges 
were  divided  in  opinion;  and  it  now  stands  for  the  decision  of 
this  Court 

Theri^t  of  priority  of  payment  of  debts  due  to  the  gotem- 
ment  is  a  prerogative  of  the  crown  well  known  to  the  com- 
mon law.  It  is  founded  not  so  orach  upon  any  personal  ad- 
yantage  to  the  sorereign,  as  upon  motives  of  public  policy,  in 
order  to  secure  an  adequate  revenue  to  sustain  the  public  bni^ 
thens  and  discharge  the  public  debts.  The  claim  of  the  United 
States,  however,  does  not  stand  Upon  any  sovereign  preroga-, 
tive,  but  is  exclusively  founded  upon  the  actual  provisions  oC 
their  own  statutes.  The  same  policy,  which  governed  in  the 
case  of  the  royal  prerogative^  may  be  clearly  traced  in  these 
statutes;  and  as  that  policy  has  mainly  a  reference  to  the  puln 
lie  good,  there  is  no  reason  for  giving.to  them  a  strict  and 
narrow  interpretation.  Like  all  other  statutes  of  this  nature^ 
they  ought  to  receive  a  £iir  and  reasonable  interpretation,  ao- 
cordbg  to  the  just  import  of  their  terms. 

The  first  enactment  on  this  subject  will  be  found  in  the 
duty  collection  act  of  4th  of  August.  1790,  chapter  68,  see* 
tion  46,  which  provides,  that  «  where  any  bond  for  the  pay- 
ment  of  duties  shall  not  be  satisfied  on  the  day  it  became  doe^ 
the  collector  shall  forthwith  cause  a  prosecution  to  be  eomr 
menced  tar  the  recovery  of  the  money  thereon  by  action  or 
suit  at  law  in  the  proper  coc^tt^/iliaviog  cognizance  thereof. 
And,  in  ril  cases  of  insolvwey, /or  where  the  estate  in  tlii# 
hands  of  the  executors  or  administrators  shall  be  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  on  any  such  bond  shall  be  first  satisfied/'  So 
that,  in  point  of  fact,  the  priority  was  first  applied  to  bon^s 
for  the  payment  of  duties,  and  to  persons  engaged  in  com- 
merce; wUch  disposes  of  Uiat  part  of  the  argument  of  the  de- 
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feodant  which  has  beea  founded  upon -a  supposed  policy  of 
the  government  to  favour  merchant  importers  in  preference 
to  any  other  class  of  their  debtors. 

Then  came  the  act  of  3d  of  March  1791,  chapter  75,  which 
extended  the  right  of  priority  of  the  United  States  to  other 
classes  of  debtors,  and  gave  a  definition  of  the  tejrm  insolvency, 
in  its  application  to  the  purposes  of  the  act.  It  provides, 
**  that,  where  any  revenue  or  other  officer,  or  other  person 
hereafter  becoming  indebted  to  the  United  States,  by  bond  or 
otherwise,  shall  become  insolvent,  or  where  the  estate  of  any 
deceased  debtor  in  the  hands  of  executors  or  administrators 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be  first  satisfied;  and 
the  priority  hereby  established  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor,  not  having  sufficient  property 
to  pay  all  his  debts,  shall  make  a  voluntary  assignment  thereof, 
or  in  which  the  estate  of  an  absconding,  concealed,  or  absent 
debtor  shall  be  attached  by  process  of  law,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  be  committed.'^  This  act  is 
still  in  force;  and  unless  its  application  to  the  present  case  is 
intercepted  by  the  act  of  1799,  chapter  128,  its  terms  would 
seem  sufficiently  broad  to  embrace  it.  The  language  is,  where 
any  person  <<  becoming  indebted  to  the  United  States  by  bond 
or  otherwise"  (which  clearly  includes  a  debtor  upon  a  custom 
house  bond)  ''shall  iiecome  insolvent, ''  (which  is  the  predica* 
ment  of  Lippett)  <<  the  debt  due  to  the  United  States  shall 
first  be  paid. "  What  debt  is  here  referred  to  ?  A  debt  which 
is  then  actually  payable  to  the  United  States  ?  Or  a  debt  then 
arising  to  the  United  States,  whether  then  payable,  or  payable 
only  in  futuro  ?  We  think  the  latter  is  the  true  construction 
of  the  term  of  the  act  The  whole  difficulty  arises  from  the 
diffisrent  senses  in  which  the  term  <<  due"  is  used.  It  is  some- 
times "used  to  express  the  mere  state  of  indebtment,  and  then 
is  an  equivalent  to  owed,  or  owing.  And  it  is  sometimes  used 
to  express  the  fact  that  the  debt  has  become  payable. 

Thus,  in  the  latter  sense,  a  bill  or  note  is  often  said  to  be 
due,  when  the  time  for  payment  of  it  has  arrived.  In  the 
former  sense,  a  debt  is  often  said  to  be  due  from-  a  person, 
when  he  is  the  party  owing  it,  or  primarily  bound  to  pay, 
whetlier  the  time  of  payment  has  or  has  not  arrived.     Thii( 
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Tery  clause  of  the  act  furnishes  an  apt  illustration  of  this  latter 
use*  of  the  term*  It  declares  that  the  priority  of  the  United 
States  shall  attach  <<  where  the  estate  of  any  deceased  debtor, 
in  the  hands  of  executors  or  administrators,  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased."  Here  the  word 
<<due'^  is  plainly  used  as  synonymous  with  owing.  In  the 
settlement  of  the  estates  of  deceased  personsi  no  distinction  is 
ever  taken  between  debts  which  are  payable  before  or  after 
their  decease.  The  assets  are  equally  boaad  for  the  payment 
of  all  debts.  The  insufficiency  spoken  of  in  the  act,  is  an  in- 
sufficiency not  to  pay.  a  particular  class  of  debts,  but  to  pay  all 
debts  of  every  nature.  Now,  if  the  term  <<  due,''  in  reference 
td  the  debts  of  deceased  persons,  means  owing,  and  includes  all 
debts,  whether  payable  in  presenti  or  not;  it  is  difficult  to 
perceive  how  a  different  meaning  can  be  given  to  it,  in  regard 
to  the  debt  of  the  United  States,  considering  the  connexion 
in  which  it  stands  in  the  sequel  of  the  same  sentence.  <<  Where 
the  estate,  &c  shall  be  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debt  due  to  the  United  States  shall  be  first 
satisfied. "  The  obvious  meaning  is,  that  in  case  of  a  deficiency 
of  assets,  the  debt  owing  to  the  United  States  shall  be  paid 
before  the  debts  owing  to  the  other  creditors. 

The  only  real  doubt  in  the  present  case,  arises  from  the 
phraseology  of  the  sixty-fifth  section  of  the  act  of  the  Bd  of 
March  1799,  chapter  128;  which  provides,  that  '<  where  any 
bond  for  the  payment  of  duties  shall  not  be  satisfied  on  the 
day  it  may  become  due,  the  collector  shall  forthwith,  and 
without  delay,  cause  a  prosecution  to  be  commenced,  for  the 
recovery  of  the  money  thereon,  in  the  proper  court  having 
cognizance  thereof.  And  in  all  cases  of  insolvency,  or  where 
any  estate  in  the  hands  of  executors,  administrators  or  assignees, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debt  or  debts  due  to  the  United  States  an  any  such  bond 
or  bands,  shall  be  first  satisfied.''  The  argument  is,  that  the 
words  <<  any  such  bond  or  bonds"  refer  to  Uie  bonds  mention* 
ed  in  the  introductory  part  of  the  sentence,  that  is,  td  bonda 
for  duties  which  have  iKdcome  payable,  and  are  not  paid  But 
we  think,  that  this  construction  is  not  necessary  pr  upavoid- 
able.  The  words  <<  such  bond  or  bonds"  are  fully  satisfied  by 
riaferring  them  as  matter  of  description  to  bonds  for  the  pay» 
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meat  of  duties,  whether  then  payable  or  not  The  description 
ia  of  a  particular  claaa  of  bond»,  viz.  for  the  payment  of  duties, 
aod  not  of  the  accidental  circumstance  of  their  time  of  pay* 
ment 

No  reason  can  be  perceived,  why,  in  cases  of  a  deficiency 
of  assets  of  deceased  persons,  the  legislature  should  make  a 
distinction  between  bonds  which  should  be  payable  at  the  time 
of  their  decease,  and  bonds  which  should  become  payable 
afterwards.  The  same  public  policy  which  would  secure  a  pri- 
ority of  payment  to  the  United  States  in  one  case,  applies  with 
equal  force  to  the  oCher;  and  an  omission  to  provide  for  such 
priority  in  regard  to  bonds  payable  in  futuro,  would  amount 
to  an  abandonment  of  all  claims,  except  for  a  pro  rata  dividend. 
In  cases  of  general  assignments  by  debtors,  there  would  be  a 
still  stronger  reason  against  making  a  distinction  between 
bonds  then  payable  and  bonds  payable  in  futuro;  for  the  debtor 
might,  at  his  option,  f  ive  any  preferences  to  other  creditors, 
and  postpone  the  debts  of  the  United  States  of  the  lattec  de- 
scription, and  even  exclude  them  altogether.  In  the  case  be* 
fore  the  court,  the  assignment  expressly  postpones  (he  claims 
of  the  United  States  in  favour  of  mere  private  creditors.  It 
would  be  difiicult  to  assign  any  suftcient  motive  for  the  legis- 
lature to  allow  the  public  debtors  to  avail  themselves  of  such 
an  injurious  option.  If,  then,  no  reason  can  be  perceived  for 
such  a  distinction,  grounded  upon  public  policy;  the  language 
ought  to  be  very  clear,  which  should  induce  the  court  to  adopt 
it  There  should  be  no  other  rational  means  of  interpreting 
the  terms,  so  as  to  give  them  theur  full  and  natural  meaning. 
This,  we  think,  is  not  the  predicament  of  the  present  language. 
Every  word  may  have  a  fair  construction,  wittiout  introducing 
any  such  restrictive  construction.  There  is  this  additional 
consideration  which  deserves  notice,  that,  in  our  view,  the  act 
of  1797,  chapter  74,  clearly  embraces  all  debts  of  the  United 
States,  whether  payable  at  the  decease  of  the  party  or  after- 
wards. There  is  no  reason  to  presume  that  the  legislature  in- 
tended to  grant  any  peculiar  favour  to  merchant  importers;  for 
otherwise  the  priority  of  the  United  States  would  have  been 
withdrawn  from  all  bonds  for  duties,  and  not  (as  the  argument 
supposes)  from  a  particular  class  of  such  bonds.  And  as  there 
is  no  repeal  of  the  act  of  1797,  chapter  74,  except  such  as  may 
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ariie  by  implication  from  the  terms  of  the  sixty-fifth  section 
of  the  act  of . 1799,  chapter  128;  if  these  terms  coyer  only  cases 
of  bonds  actually  become  due,  they  leave  the  act  of  1797  in 
full  force  with  regard  to  all  other  bonds. 

But  if  this  reasoning  were  less  satisfactory  to  our  mind« 
than  it  is,  there  is  another  ground  upon  which  we  should 
arrive  at  the  same  conclusion.  The  act  of  1799,  chapter  128, 
ii^  the  sixty-second  section,  prescribes  the  form  of  bonds  for  the 
payment  of  duties.  It  is  the  common  form  of  a  bond  with  a 
penalty  upon  a  condition  underwritten*  The  obligatory  part 
admits  a  present  existing  debt  due  to  the  United  States,  which 
the  party  holds  himself  firmly  bound  to  pay  to  the  United 
States.  The  condition,  in  a  legal  sense,  constitutes  no  part  of 
the  obligation,  but  is  merely  a  condition,  by  a  compliance  with 
which  the  party  nuy  dischiurge  himself  from  the  debt  admitted 
to  be  due  by  the  pbligatory  clause.  And  accordingly  it  ia 
well  known,  that  in  declarations  eo  bonds  with  a  condition,  no 
notice  need  be  taken  of  the  existence  of  the  condition.  If  the 
debtor  would  avail  himself  of  it,  he  must  pray  oyer  of  it,  and 
plead  it  by  way  of  discharge.  In  the  strictest  sense,  theni 
the  bond  is  a  debitum  in  presenti,  though  looking  to  the  con- 
dition it  -may  be  properly  said  to  be  solvendum  in  future: 
and  we  think  that  it  is  in  the  sense  of  this  maxim,  that  the 
legislature  is  to  be  understood  in  the  iise  of  the  words,  <<  debt 
due  to  the  United  States.  **     Wherever  the  common  law 

■ 

wou)d  hold  a  debt  to  be  debitum  in  presenti,  solvendum  in 
futuro,  the  statute  embraces  it  just  as  much  as  if  it  were  pre- 
sently payable. 

It  is  not  unimportant  to  state,  that  the  construction  which 
we  have  given  to  the  terms  of  the  act,  is  that  which  is  under- 
stood to  have  been  practically  acted  upon  by  the  government, 
as  well  as  by  individuals,  ever  since  its  enactment  Many 
estates,  as  well  of  deceased  persons,  as  of  persona  insolvent 
who  have  made  general  assignments^  have  been  settled  upon 
the  footing  of  its  correctness.  A  practice  so  long  and  so 
general,  would,  of  itself  furnish  strong  grounds  for  a  liberal 
construction;  and  could  not  now  be  disturbed  without  intrd- 
dueing  a  train  of  serious  mischieis.  We  think  the  practice 
wu  founded  in  the  true  exposition  of  the  terms  and  intent  of 
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the  act:  but  if  it  were  susceptible  of  some  doubt,  so  long  tn 
acquiescence  in  it  would  justify  us  in  yielding  to  it  as  a  safe 
and  reasonable  exposition. 

This  opinion  will  be  certified  to  the  circuit  court  of  the 
North  Carolina  district 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  fe- 
cord  from  the  circuit  court  of  the  United  States  for  the  district 
of  North  Carolina,  and  on  the  point  and  question  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  Court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided^  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  ordered  and 
adjudged  by  the  Court,  that  it  be  certified  to  the  circuit  court 
of  the  United  States  for  the  district  of  North  Carolina,  upon 
the  question  upon  which  the  judges  of  that  court  were  divided, 
and  which  has  been  certified  to  this  court;  that  this  court  is  of 
opinion  that  the  priority  to  which  the  United  States  are  enti- 
tled in  case  of  a  general  assignment  made  by  a  debtor  of  his 
estate  for  the  jjaynient  of  debts,  comprehends  a  bond  for  the 
payment  of  duties,  executed  anterior  to  the  date  of  the  assign- 
ment, but'  payable  afterwards. 
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Chaalxa  a.  Datib,  Consitl  Oxhxbal  of  thx  Kma  of 
Saxont^  Plaiktxff  IK  Erbob  v.  Isaac  Packard,  Hzhbt 
D18DIBB  A9D  William  MobphTi  Defxitdakts  in  Error. 

MotioD  to  dimiM  a  writ  of  error  to  **  tbo  coort  for  the  corfoellon  ofeifoit  \m  die 
•tato  of  Now  Toik.**  The  eaoo  weat  up  to  that  coort  vpoo  a  writ  of  error  to 
tbo  mpfoiiio  ooort  of  New  Toric»  and  to  the  court  for  the  coneetloo  of  enoifi 
the  platolUr  to  error  aaiigiied  for  erroR  that  be  waf»  at  the  time  of  the  com* 
meocement  of  the  rait,  and  eoottoued  to  be  eoof  ul  general  to  the  United  Sutee 
of  the  ktog  of  Saiony;  and  to  being  eonanl  general,  he  ought  to  haTo^beeo 
Inptoaded  in  aome  district  coort  of  the  United  Statea ,  and  that  the  anpiemo 
court  of  New  Torfc  liad  not  Juriadiction  of  the  eaae.  Tlie  defondanto  anaweiod 
that  in  the  record  of  the  proceedings  of  the  supreme  court,  it  no  where  appeaia 
that  tbo  plaintiff  to  error  was  erer  consul  of  Saiony.  The  record  sUtee 
that  the  court  for  tbe  correction  of  errors,  having  fully  understood  the  caooai 
assigned  for  error,  and  inipeetod  the  record,  did  order  and  a^iodge  that  the 
judgment  of  the  supreme  court  should  be  affirmed.  Affidarits  of  the  proceed* 
ings  in  tbe  bighest  court  of  the  stato  of  New  York,  and  the  opinion  of  the 
chancellor,  assigning  bis  reasons  for  affirming  tbe  judgment  of  the  supreme  court, 
were  laid  before  this  court.  <*  WhsteTor  tool[  place  in  tbe  sUte  court,  which 
fonns  no  part  of  tbe  record  aent  up  to  this  court,  must  be  entirely  laid  out  of 
view.  Tbis  is  the  established  course  of  tbo  court.  Tbe  question  before  this 
court  is,  whether  tbe  judgment  was  correct,  not  wbetber  tbe  ground  on  which 
that  judgment  was  given  was  correct." 

The  fact  tbat  the  pbiintiff  in  error  was  the  consul  genemi  of  tbe  king  of  Saiony, 
is  not  denied  by  the  jotoder  in  error.  Tbe  answer  given  is,  that  it  no  where 
appears  by  tlie  record,  proceedings,  or  judgment  of  tbe  supreme  court  that  he 
was  sucb  consul.  Tbe  court  of  errors  say,  afler  having  eiamlned  and  fblly 
considered  tbe  causes  assigned  fpr  error,  tbey  affirm  tbe  judgment  of  the  su- 
preme cottft.  Tbis  was  deciding  against  the  privilege  set  up  under  tbe  act  of 
congress,  which  dedaree  that  the  district  courts  of  tbe  United  States  shall 
have  jurisdiction,  eiclusive  of  the  courts  of  tbe  several  states,  of  all  suits  against 
consuls  and  vice  consuls. 

It  has  been  settled,  that  in  order  to  give  jurisdiction  to  tbis  court  under  the 
twenty-fiilh  section  of  the  judiciary  act,  it  is  not  necessary  that  the  record 
should  state,  in  terms,  that  an  act  of  congress  was  in  potot  of  ftct  drawn  to 
question.  It  is  sufficient  If  it  appears  from  the  record  that  an  act  of  congress 
was  applicable  to  tbe  case,  and  was  misconstrued;  or  the  decision  of  the  state 
court  was  against  tbe  privilege  or  eieroption  specially  set  up  under  such  alatote. 

ERROR  to  the  court  for  the  correction  of  errors  of  the  state 
of  New  York. 

The  now  defendants  in  error,  Isaac  Packard,  Henry  Dis- 
dier  apd  William  Morphy,  brought  an  action  of  debt,  on  a  re- 
Vol-  VI.— F 
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cognizance  of  bail,  against  the  now  plaintiff  in  error,  Charles 
A.  Dayis,  in  the  supreme  court  of  judicature  of  the  state  of 
New  York;  the  writ  of  capias  ad  respondendum  in  which  ac» 
tion  was  returnable  in  January  term  1830.  The  defendant, 
Mr  Davis,  appeared  by  attorney,  and  pleaded  several  pleas  in 
bar,  upon  which  issues  were  taken,,  both  in  fact  and  in  law. 
The  issues  were  determined  against  the  defendant,  and  final 
judgment  was  rendered  against  him  at  the  May  term  of  the 
said  supreme  court,  for  four  thousand  five  hundred  and  thirty- 
leight  dollars  and  twenty  cents  debt,  and  four  hundred  and 
sixty-nine  dollars  and  nine  cents  damages  and  costs. 

Upon  that  judgment  a  writ  of  error  was  brought  to  the  court 
for  Uie  correction  of  errors^ — being  the  highest  court  of  the 
state  of  New  York,-— and  the  pUintiff  in  error  assigned  error 
in  the  following  words: 

<<  Afterwards,  to  wit,  on  the  first  day  of  September  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  before 
the  president  of  the  senate,  senators,  and^  chancellor  of  the  state 
of  New  York,  in  the  court  for  the  correction  of  errors,  at  the 
city  ball  of  the  city  of  New  York,  comes  the  said  Charles  A. 
Dayii^  by  Andrew  S.  Garr,  his  attorney,  and  says,  that  in  the 
record  and  proceedings  aforesaid,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  manifest  error  in  this,  to  Wit,  that  be, 
the  said  Charles  A.  Davie,  before  and  at  the  time  of  the  com- 
mencement of  the  suit  of  the  said  Isaac  Packard,  Henry  Dis- 
dier  and  William  Morphy,  against  him  the  said  Charles  A. 
Davis,  was,  and  ever  since  hath  continued  to  be,  and  yet  is 
consul-general  of  his  Majesty  the  king  of  Saxony,  in  the  United 
States,  duly  admitted  and  approved  as  such  by  the  president 
of  the  United  States.  That  being  such,  he  ought  not,  accord- 
ing to  the  constitution  and  laws  of  the  United  States,  to  have 
been  impleaded  in  the  said  supreme  court,  but  in  the  district 
court  of  the  United  States  for  the  southern  district  of  New 
York,  or  in  some  other  district  court  of  the  said  United  Sti^tes, 
and  that  the  said  supreme  court  had  not  jurisdiction,  and  ought 
not  to  have  taken  to  itself  the  cognizance  of  the  said  cause; 
therefore,  in  that  there  is  manifest  error:  and  this  he,  the  said 
(^harles  A.  Davis,  is  ready  to  verify: — wherefore,  he  prays 
that  the  judgment  aforesaid,  for  the  error  aforesaid,  may  be 
revoked,  annulled,  and  altogether  held  for  nothing,  and  that 
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he  nfliy  be  restored  to  all  things  which  he  hath  lost  by  occasion 
of  the  judgment  aforesaid/^ 

To  the  foregoing  assignment,  the  following  joinder  in  error 
was  put  in: 

'<  And  the  said  Isaac  Packard  and  others,  defendants  in  error, 
before  the  president  of  the  senate,  senators,  and  chancellor  of 
the  state  of  New  York,  in  the  court  for  the  correction  of  errors, 
at  the  city  hall  of  the  city  of  New  York,  by  David  Dudley 
Field,  their  attorney,  come  and  say,  that  there  is  no  error  in 
the  record  and  proceedings  aforesaid,  nor  in  the  giving  of  the 
judgment  aforesaid,  because  they  say,  that  it  nowhere  appears, 
by  the  said  record,  proceedings  or  judgment,  that  the  said 
Charles  A.  Davis  ever  was  consul  of  the  king  of  Saxony;  and 
they  fmj  that  the  said  court  for  the  correction  o^  errors  may 
proceed  to  examine  the  record  and  proceedings  aforesaid,  and 
the  matters  aforesaid,  aboye  assigned  for  error,  and  that  the 
judgment  aforesaid  may  be  in  all  things  aflSrmed." 

The  cause  was  argued  upon  the  assignment  and  joinder,  and 
the  court  for  the  correctidn  of  errors  subsequently  affirmed  the 
judgnient  of  the  court  below,  witK  double  costs,  to  be  paid  by 
the  plaindff  in  error. 

Mr  Sedgwick  moved  to  dismiss  the  writ  of  error,  for  want 
of  jurisdiction  in  this  court 

He  stated,  that  the  error  now  assigned  is,  that  the  plaintiff 
is  a  consul  of  the  king  of  9axony»  and  was  so  at  the  time  the 
action  was  instituted  against  him.  This  allegation  was  not 
made  in  the  supreme  court;  and  did  not  appear  until  the  assign- 
ment of  errors  in  the  court  of  errors 

The  question  is  presented  to  this  court,  whether  a  consul 
who  submits  himself  to  the  jurisdiction  of  a  state  court,  by 
isnterittg  into  a  recognizance  of  bail  in  an  action  depending  in 
such  a  courts  can  take  advantage  of  a  want  of  jurisdiction  with- 
out pleading  it:  can  such  a  party  plead  his  privilege  in  a  court 
of  errors,  who  has  neglected  to  plead  it  in  the  courts  below? 

When  this  case  came  before  the  court  of  errors,  the  plaintiff 
in  error  here,  filed  a  plea  stating  his  privilege  as  consul,  and 
claimed  that  the  courts  of  the  United  States  had  exdusiye  juris- 
diction in  suits  against  ministers  and  consuls. 

No  question  came  before  the  court  of  errors  inyolying  either 
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the  eonttroction  or  the  Talidity  of  any  Iiw  of  congress,  or  of 
any  commission  issued  under  the  authority  of  such  law.  The 
court  of  errors  had  no  right  to  receive  or  try  such  a  question. 

This  position  will  be  established  by  the  decisions  of  the 
courts  of  New  York,  as  to  the  jurisdiction  of  the  court  of 
errors.     That  court  is  only  an  appellate  court 

To  sustain  the  right  of  the  court  of  errors  to  take  cognizance 
of  the  plea  of  the  defendant  there,  it  must  be  shown  that  the 
court  has  jurisdiction  of  errors*  in  fact  By  the  provisions  of 
the  constitution  of  the  state  of  New  York  establishing  that' 
court,  in  all  cases  where  writs  of  error  are  prosecuted  to  the 
supreme  court,  the  judges  of  the  supreme  court  are  required 
to  assign  the  reasons  of  their  judgment  in  writing.  It  is  only 
upon  the  judgment  of  the  court  below  the  court  of  errors  acts; 
and  if  the  questions  presented  to  the  court  of  errors  have  not 
been  submitted  below,  there  can  be  nothing  for  the  revision  or 
action  of  the  highest  court  And  this  is  the  construction  which 
has  been  given  by  the  legislature  to  the  constitution.     Cited, 

1  Revised  Laws  of  New  York.  1st  section,  5th  article  of  the 
Constitution  of  the  State  of  New  York.     Ibid.  165,  section  4. 

2  Cowen,  50.  2  Wendell,  144.  Also  the  opinion  of  chan- 
cellor Walworth  in  this  case,  MS. 

If  the  court  of  errors  had  no  jurisdiction  of  the  matters  set 
forth  in  the  plea,  the  validity  of  no  part  of  the  constitution 
of  the  United  States,  or  of  any  act  of  congress,  could  have 
been  drawn  in  question  in  its  decision  of  the  case.  It  never 
could  have  Jjeen  intended  by  the  constitution  to  interfere  with 
the  distribution  of  the  powers  of  state  courts  under  their  con- 
stitutions and  laws;  and  to  say  that  a  court  of  the  last  resort  in 
a  state,  should  not  be  restricted  to  the  revision  and  correction 
of  errors  in  the  inferior  courts. 

The  error  of  the  argument  to  sustain  the  jurisdiction  of  this 
court  in  the  case  before  it,  arises  from  inadvertence  to  the  dis- 
tinction between  courts  of  limited  and  of  general  jurisdiction; 
and  no  case  can  be  found  in  the  books  where  courts  of  the 
former  character  have  properly  gone  out  of  the  limits  imposed 
by  their  constitution,  to  assume  jurisdiction.  The  jurisdiction 
of  the  court  of  errors  of  New  York  is  strictly  limited  by  the 
constitution. 

It  must  be  decided  by  this  court  that  the  court  of  New  York 
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emdy  when  it  bad  no  right  to  give  a  judgment  on  the  0tf  ggea* 
tion  of  consular  privilege}  when  the  question  of  that  privilege 
could  not  be  decided  by  them,  bor  could  that  court  direct  an 
issue  in  fact  to  ascy^tain  the  fact  asserted  in  the  suggestion. 

There  is  no  necessity  to  sustain  the  jurisdiction  of  this  court 
over  the  case  before  thenii  in  order  to  give  the  protection  to 
the  rights  of  consuls^  whicb  is  secured  to  them  by  the  consti- 
tution of  the  United  States.  That  protection  should  be  asserted 
by  plea  or  suggestion  in  the  lower  court,  and  if  this  has  been 
omitted,  a  writ  of  error  corum  vobis'  in  the  inferior  court 
would  enable  it  to  ascertain  the  privilege,  pind  allow  it 

Mr  J.  M.  White,  with  whom  was  Mr  A.  S.  Garr,  for  the 
plaintiff  in  error,  and  in  support  of  the  jurisdiction  of  this 
court,  presented  three  points  for  the  consideration  of  the  court. 

1.  The  defendant  in  the  supreme  court  of  the  state  of  New 
York,  being  a  foreign  consul,  that  court  had  no  jurisdiction' of 
the  action. 

2  The  defect  of  jurisdiction  was  not  cured  by  the  defend- 
ant's appearing  and  pleading  to  the  action,  and  omitting  to 
take  the  objection  in  the  supreme  court 

S.  Although  the  want  of  jurisdiction  does  not  appear  on  thie 
face  of  the  record  of  the  supreme  court,  their  judgment  was 
nevertheless  erroneous;  and  as  such  want  of  jurisdiction  ap- 
peared by  the  pleadings  in  the  court  for  the  correction  of 
errors,  the  judgment  ought,  for  that  cause,  to  have  been  there 
reversed. 

It  is  alleged  that  this  court  cannot  have  jurisdiction  of  this 
case,  because  the  constitution  and  laws  of  the  state  of  New 
York  have  so  regulated  the  powers  of  the  court  of  errors  of 
}}ew.York,  that  a  privilege  to  which  the  plaintiff  in  error  is 
entitled  under  the  constitution  of  the  United  States,  could  not 
be  maintained  or  asserted  before  that  court 

It  cannot  be  that  state  regulations  can  take  away  such  a 
privilege.  This  would  give  to  a  state  the  power  so  to  arrange 
the  jurisdiction  of  her  courts,  as  that  the  privilege  of  a  con- 
sul might  be  excluded  and  destroyed.  It  is  important  for  the 
peace  of  the  United  States,  that  such  protection  as  consuls  are 
entiUed  to  by  the  laws  of  nations,  shall  be  secured  to  them : 
and  if  the  courts  of  the  United  States  hav9  not  exclusively  the 
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cognizance  of  cases  affecting  them,  there  will  be  no  Certain  and 
general  rules  by  which  their  pririleges  and  rights  will'be  main- 
tained and  pi^tected. 

The  constitution  of  the  United  States  and  the  judicial  act  of 
1789,  have  been  drawn  in  question  before  the  court  of  errors 
of  the  state  of  New  York,  and  that  court  has  decided  against  a 
right  and  a  privilege  claimed  under  the  second  section  of  the 
third  article  of  the  constitution  of  the  United  States,  whi^h 
declares,  that  <<the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls.  Id  such  cases,  the  Supreme  Court  shall  have 
original  jurisdiction."  The  ninth  section  of  the  judicial  act  of 
1799,  gives  to  the  district  courts  of  the  United  States  ''juris' 
diction,  exclusiyely  of  the  courts.of  the  several  states,  of  all 
suits  against  consuls,  or  vice  consuls,"  except  for  officers  of  the 
description  stated  in  the  act. 

These  provisions  of  the  constitution  and  of  the  act  of  con- 
gress, go  to  the  foundation  of  the  action;  and  the  right  of  a 
consul  to  exemption  from  state  jurisdiction  need  not  be  pleaded 
in  abatement 

It  is  not  a  case  in  which  concurrent  jurisdiction  exists  in  the 
state  courts,  ^nd  those  of  the  unioto.  The  courts  of  the  United 
States  have  exclusive  jurisdiction  of  suite  against  consuls;  and 
the  consent  of  the  consul  could  not  give  jurisdiction  to  the 
state  court  The  State  of  Georgia  v.  Madrazzo,  2  Peters.  1 
Binney,  138. 

The  statutes  of  New  York  which  regulated  the  proceedings 
of  the  court  of  errors  of  New  York,  and  the  constitutional  pro- 
visions relative  to  that  court,  have  been  changed  since  this  suit 
was  originally  instituted.  Revised  Statutes  of  New  York,  601. 
Formerly  an  infant  and  a  married  woman  might  plead^  their 
disabilities  in  the  court  of  errors,  and  that  court  would  direct 
an  issue  in  fact  to  determine  the  troth  of  the  plea.  If,  by  a 
statute  of  New  York  in  full  force  when  this  suit  was  com- 
menced in  the  inferior  court,  such  were  the  privileges  of  in-, 
fancy  and  coverture  in  the  court  of  errors,  why  should  not 
the  exemption  claimed  by  a  eonsul  be  tried  by  an  issue 
in  the  same  court?  This,  court  will  never  admit,  that  a  state 
can  jms  laws  which  will  ^clude  the  exemption  from  the  ope- 
ration  of  the  ftate  laws;  and  subject  to  the  jurisdiction  of  the 
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courts  of  a  statei  those  who,  by  the  constitutioa  of  the  United 
States,  are  protected  from  such  jurisdictioui  and  this  by  pre* 
renting  the  coprt  of  the  state  fi^>m  taking  notice  of  a  plea  of 
such  exemption. 

The  constitution  and  laws  of  the  United  States  do  not 
point  out  how  or  where  the  consular  exemption  from  state  ju- 
risdiction shall  be  pleaded;  and  it  cannot  be  left  to  a  state  to 
regulate  these.  Cited  in  the  argument,  S  Cranoh,  125;  19 
Johns.  Rep.  33,  40;  9  Cowen,  227;  Hickie  v.  Starke,  1 
Peters,  98;  Wilson  ▼.  The  Black  BirdCreek  Marsh  Associ- 
ation, 2  Peters,  250;  12  Johns.  493;  17  Johns.  468;  16 
Johns.  341;  2  Cowen,  31;  2  Cranch,  126;  3  Caines,  129. 

The  court  held  this  case  under  advisement  until  January 
term  1838,  when, 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  up  on  a  writ  of  error  to  the  court  for  the 
correction  of  error  in  the  sUte  of  New  York,  being  the  highest 
court  of  law  in  that  state  in  which  a  decision  in  this  suit  could 
be  had.  And  a  motion  has  been  here  made  to  dismiss  the 
writ  of  error  for  want  of  jurisdiction  in  this  court 

From  the  record  returned  to  this  court,  it  appears,  that  the 
causB  went  up  to  the  court  for  the  correction  of  errors  in  New 
York  upon  a  writ  of  error  to  the  supreme  court  of  that 
state;  and  that  in  the  court  of  errors,  the  plaintiff  assigned  ar 
error  in  fact,  that  he  Charles  A.  Davis,  before  and  at  the  time 
of  the  commencement  of  .the  suit  against  him,  was,  and  ever 
since  hath  continued  to  be,  and  yet  is  consul  general  in  the 
United  States  of  his  majesty,  the  king  of  Saxony,  duly  admit- 
ted and  proved  as  such  by  the  president  of  the  United  StatesL 
And  being  such  consul,  he  ought  not,  according  to  the  consti. 
tution  and  laws  of  the  United  States,  to  have  been  impleaded 
in  the  said  supreme  court,  but  in  the  district  court  of  the. 
United  States  for  the  southern  district  of  New  York,  or  in 
some  other  district  court  of  the  said  United  States,  and  thai 
the  said  supreme  court  had  not  jurisdiction,  and  ought  not  to 
have  taken  to  itself  the  cognizance  of  the  said  cause*  To  this 
assignment  of  errors,  the  defendants  in  error  answered,  that 
there  is  no  error  in  the  record  and  proceedings-  aforesaid,  no^ 
in  giving  the  judgment  aforesaid,  because  they  say,  that  it  no 
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where  appears  by  the  said  record,  proceedingSi  or  judgment^ 
that  the  said  Charles  A.  Davis  ever  wu  consul  of  the  king  of 
Saxony,  and  they  pray  that  the  said  court  for  the  correction  of 
errors  may  proceed  to  examine  the  record  and  proceedings 
aforesaid,  and  the  matter,  aforesaid,  above  assigned /or  error, 
and  that  the  judgment  aforesaid  may  be  in  all  things  affirmed. 

The  record  then  states:  whereupon  the  court  for  the  cor- 
rection of  errors,  after  having  heard  the  counsel  for  both  par« 
ties,  and  diligently  examined,  and  fully  understood,  the  causes 
assigned  /of  error,  and  inspected  the  record  and  process 
aforesaid,  did  order  and  adjudge  that  the  judgment  of  the  su- 
preme court  be  in  all  things  affirmed. 

The  motion  made  in  this  court  to  dismiss  the  writ  of  error 
is  founded  and  resisted  upon  affidavits,  on  each  side,  disclos- 
ing what  took  place  in  the  court  of  errors  in  New  York,  on  a 
motion  there  made  to  dismiss  the  writ  of  error  to  the  supreme 
court  of  that  state:  and  the  opinion  of  the  chancellor  delivered 
in  the  court  of  errors,  assigning  his  reasons  for  affirming  the 
judgment  of  the  supreme  court,  has  also  been  laid  before  us. 

We  cannot  enter  into  an  examination  of  that  question  at  all: 
what^er  took  place  in  the  state  court  which  forms  no  part  of 
the  record  sent  up  to' this  court,  must  be  entirely  laid  out  of 
yiew.  This  is  the  established  course  of  this  court:  and  neither 
the  opinion  of  the  chancellor,  or  the  proceedings  on  the  mo- 
tion, forms  a  part  of  the  record.  IS  Wheat  118.  The  ques- 
tion before  this  court  is,  whether  )he  judgment  was  correct, 
not  the  ground  on  which  that  judgment  was  given.  6  Wheat 
603. 

It  has  also  been  settled,  that  in  order  to  give  jurisdiction  to 
this  court  under  the  twenty-fifth  section  of  the  judiciary  act, 
(2d  vol.  L.  U.  S.  65)  it  is  not  necessary  that  the  record  should 
state  in  terms,  that  an  act  of  congress  was  in  point  of  fact 
drawn  in  question.  It  is  sufficient,  if  it  appears  from  the 
record  that  an  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued,  or  the  decision  in  the  state  court  was 
against  the  privilege  or  exemption  specially  set  up  under  such 
statute.  4  Wheat  311;  2  Peters,  250;  3  Id.  301;  4  Id.  429. 
How  stands  the  record,  then,  in  this  case?  Charles  A.  Dayis 
alleges,  that  he  is  consul  general  of  the  king  of  Saxony  in  the 
United  States*  and  that  he  is  thereby  privileged  from  being 
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•lied  io  the  tUte  courty  according  to  the  constitution  and  laws 
of  the  United  States.  The  fact  of  his  being  auch  consul  is 
not  denied  by  the  joinder  in  error.  The  answer  given  is,  that 
it  no  where  appears  by  the  record,  proceedings^  or  judgment 
of  the  supreme  court,  that  the  said  Davis  was  such  consul; 
and  the  coutt  of  errors,  in  giving  judgment,  say;  after  having 
eza.mined  and  fully  understood  the  causes  assigned  for  error, 
they  affirm  the  judgment  of  the  supreme  court  This  was  de- 
ciding agaiost  the  privilege  set  up  under  the  act  of  congress, 
which  declares  that  the  district  court  of  the.  United  States  shall 
have  jurisdiction,  exclusively  of  the  courts  o£  the  several  states, 
of  all  suits  against  consuls  and  vice  consuls.  2d  vol.  L.  U.  S* 
60,  sec.  9. 

The  question  before  this  court  is  not  whether  the  judgment 
of  the  supreme  conrl  in  New  York  was  correct  It  is  the 
judgment  of  the  court  for  the  correction  of  errors,  that  is  to  be 
reviewed  here.  That  is,  the  final  judgment  in  the  highest 
court  in  the  state,  and  none  other  can  be  brought  into  this 
court,  under  the  twenty-fifth  section  of  the  judiciary  act 

Whether  it  was  competent  for  Davis  in  the  court  of  erreia 
to  assign,  as  error  in  fact,  his  exemption  from  being  sued  in  a 
state  court,  is  not  a  question  presented  by  the  record.  No 
such  question  appears  to  have  been  raised  or  decided  by  the 
court  And,  judging  from  the  ordinary  course  of  judicial  pro- 
ceedingf  in  such  cases,  we  are  warcanted  in  kilefring  that  no 
such  question  could  have  been  madis.  For  if  the  court  of 
errors  had  entertained  the  opinion  that  such  exemption  could 
not  be  assigned  for  error  in  that  court,  the  writ  of  error  would 
probably  have  been  dismissed.  Or,  if  the  court  had  under* 
stood,  tfiat  the  fact  of  his  being  consul  wu  denied,  an  issue 
woald  probably  have  been  directed  to  try  that  fact,  under  a 
provision  in  a  statute  of  that'  state,  which  declares,  <<that 
whenever  an  iasue  of  fact  diall  be  joined  upon  any  writ  of 
error,  returned  into  the  court  for  the  correction  of  errors,-  and 
whenever  any  qvestieo.  ef  faet  shall  arise  upon  any  motion  in 
relation  to  audi  writ,  or  the  proceedings  thereon,  the  court 
may  Temit  the  record  to  the  supreme  court  with  directions  to 
cause  an  issue  to  be  made  up  by  the  parties,  to  try  such  ques- 
tion of  fact  at  the  proper  circuit  court  or  sittings,  and  to  certify 
Vol.  VI.— G 
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the  Tdrdiet  thereupon  to  the  said  court  for  the  oorrection  of 
erron.''    dd  toL  Rev.  Stat  New  Tork,  601. 

From  the  record,  then,  we  are  neoeaaarily  left  to  conclude 
that  the  atate  coorl^  aaaomiDg  or  admitting  tiie  fact,  that  Dayia 
waa  oonaul  general  aa  alleged  in  hia  aaaignment  of  errorai  jret 
it  did  not  exempt  him  from  being  aned  in  a  atate  ooart;  whidi 
brings  the  caae  within  the  twenty-fifth  aection  of  the  jadiciary 
act;  the  deciaion  having  been  againat  the  exemption  aet  up 
and  claimed  under  a  atatotc  of  the  United  Statea. 

The  motion  to  diamiaa  the  writ  of  error  ia  accmdinf^y  de- 
nied. 


On  conaideration  of  the  motioq  made  in  thia  cauae  by  Mr 
Sedgwick,  of  counael  for  the  defendanta  in  error,  at  the  laat 
January  term  of  thia  court,  to  wit,  on  Saturday  the  5th  day 
of  February  A.  D.  1831,  to  diamiaa  the  writ  of  error  in  thia 
cauae  for  the  want  of  juriadiction,  and  of  the  argumeota  of 
counael  thereupon  had;  it  ia  now  here  considered  and  ordered 
by.  thia  court,  that  the  aaid  motion  be  and  the  aame  ia  hereby 
denied  and  overruled. 
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Bamk  of  thx  UiriTxo  Statss,  Plaintiff  in  Erbob  ▼.  John 

0.  Dunn,  Dbvsndant  in  errob. 

It  !•  1  w«Q  itttM  pilneipl«»  that  ao  muk  mho  it  a  ptrtj  to  a  negotiable  Initni- 
mentt  eball  bo  ponntttM  ij  hit  own  teetimonj  to  invalidate  it  Htvlng  given 
It  die  tanetlon  of  hit  name*  and  Iherabj  added  to  the  value  of  the  inttniment 
by  gIvlBg  It  conenej,  ho  thaD  not  be  pemltted  to  tettiiy  that  the  note  wae 
givoa  ibr  a  gaabBag  eonaideiation,  which  would  dettioy  Itt  vtllditj. 

Thecaaeof  fienaerT.  TheBaakbfCohunbia,  9Wheat  fi87»citedandaffiiined« 

Parol  ofidence  bmj  Im  admitted  to  explain  a  written-agreement,  where  there  it 
1  latent  ambif^ty;  or  a  want  of  eontideratlon  may  be  thown  in  a  timp)e  eon- 
tnet;  or  to  dofbat  the  plafaiturt  aellon,  the  defendant  may  provie  that  the  note 
WW  tMignod  to  the  plalntilT,  in  tratt  for  the  pajree. 

It  la  competent  to  prove  by  parol  that  a  guarantor  rigned  hit  name  In  Uank  on 
the  back  of  a  promlttory  noto»  and  authorlted  another  to  write  a  toffident 
goaianteo  oTor  H. 

|nPenaeylvaniatherolanoeottrtofchancory»and  It  la  known  that  the  eoortt  In 
that  ttoto  admit  parol  proof  to  aflact  written  contractt»  to  a  greater  extent  than 
it  tanetlonod  in  the  ttatet  where  a  ehanceijr  Juritdietion  It  exerdted. 

The  HabOlty  of  partlet  to  a  bOI  of  exchange  or  promlttory  note,  hat  been  fixed  on 
eertala  prfaiclplea»  which  are  eatenllal  to  the  credit  and  circulation  of  toch 
paper.  Thete  piinciplea  orlghiated  in  the  convenience  of  eommerdal  traaa- 
atttlona»  and  cannot  now  be  departed  from* 

An  agreement  by  the  pretldent  and  eatUer  of  the  Bank  of  the  United  8tetet,that 
the  indorter  of  a. promittory  note  thall  not  be  liable  on  hit  indortement,  doet 
nothtod  the  bank.  It  la  not  tho  doty  of  dm  eathier  and  pretident  to  mako 
each  contracta;  nor  have  they  tho  power  to  btod  tho  bank»  except  in  the  die- 
charge  of  their  ordlna^r  dutlot.  All  dltcoonte  are  made  under  the  authority  of 
the  dlrectort»  and  It  It  for  them  to  fix  any  condltiont  which  may  be  proper  in 
loanfaig  money.' 

ERROR  to  thJB  eiraut  court  of  tbe  United  States  for  tbe  county 
of  Wadungton,  in  the  diitrict  of  Columbia. 

In  tbe  circuit  court,  the  Bank  of  the  United  States  instityted 
an  action  of  assumpsit  against  John  0.  Dunn,  as  indorser  of  a 
promissory  note  dravm  by  John  Scott,  in  the  following  words: 

<<  ilOOO— Sixty  days  after  date  I  promise  to  pay  John  O. 
Dunn  or  order  one  thousand  dollars  for  Talue  receivedi  nego- 
tiable and  payable  at  the  United  States  Branch  Bank  in  Wash- 
ington. John  Scott. 

Indorsed  J.  O.  Dunn— — Overton  Carr.^' 

The  signatures  of  the  parties  to  the  note  were  admitted, 
and  notice  of  a  demand  of  payment  of  the  same  at  the  Bank, 
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and  of  the  noD-payment,  were  proved  to  have  been  regularly 
made  and  given. 

The  defendant  offered  as  a  witness  Overton  Carr,  the  in-* 
dorser  of  said  note,  who  testified  that  before  he  indorsed  the 
same,  he  had  a  conversation  with  John  Scott,  the  maker,  and 
was  informed  by  him,  that  certain  bank  stock  had  been  pledg- 
ed, or  was  to  be  pledged,  by  Roger  C«  Weightman,  as  security 
for  the  ultimate  payment  of  the  said  note,  and  that  there  would 
be  DO  risk  in  indorsing  it  'That  the  witness  then  went  into 
the  room  of  the  cashier  of  the  plaintiffs'  office  of  discount  and 
deposit  at  Washington,  and  found  there  the  cashier,  and  Mr 
Thomas  Swann  the  president  of  the  said  office,  to  whom  be 
communicated  the  conversation  with  Mr  Scott,  and  from  whom 
he  understood,  upon  his  inquhy,  that  the  names  of  two  in- 
dorsers,  residing  in  Washington,  were  required  upon  the  said 
note,  as  a  matter  if  brm,  and  that  he  would  incur  no  respon- 
sibility (or  no  risk)  by  indorsing  the  said  note.  He  did  not 
recollect  the  conversation  in  terms,  but  such  was  the  impress- 
ion he  received  from  it  That  he  went  immediately  to  the 
defendant  and  persuaded  him  to  indorse  the  note,  by  repre- 
senting to  him  that  he  would  incur  no  responsibility  or  no  risk 
in  indorsing  it,  as  the  payment  was  secured  by  a  pledge  of 
stock,  and  to  whom  he  repeated  the  conversation  with  Mr 
Scott  and  the  president  and  cashier.  That  no  other  person 
was  present  at  the  conversation,  the  terms  of  which  he  does 
not  recollect;  but  that  the  impression  he  received  from  his 
conversation  with  the  president  and  cashier,  and  with  Scott, 
and  which  impression  he  conveyed  to  the  defendant,  was  that 
the  indorsers  of  the  said  note  would  not  be  looked  to  for  pay- 
ment of  it,  until  the  security  pledged  had  been  first  resorted 
to,  but  that  the  said  indorsers  would  be  liable,  in  case  of  any 
deficiency  of  the  said  security,  to  supply  the  same.  That 
neither  this  witness  nor  Mr  Dunn  was  at  the  time  able  to  pay 
such  a  sum,  anfl  that  both  indorsed  the  note  as  volunteers,  and 
without  any  consideration;  but  under  the  belief  that  they  in- 
curred no  responsibility  (or  no  risk)  and  were  only  to  put  their 
names  upon  the  instrument  for  form's  sake.  .  To  which  evi- 
dence the  plaintiffs,  by  their  counsel,  objected,  but  the  court 
permitted  it  to  go  to  the  jury. 

The  plaintiffs  then  offered  as  a  witness,  Richard  Smith,  the 
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eishier  of  their  offipe  of  discount  and  deposit  aforesaid,  who 
was  summoned  on  the  part  of  the  defendant,  and  who  testified 
that  he  has  no  recollection  of  the  conversation  mentioned  by 
the  said  Carr;  but  that  no  stock  was  ever  pledged  for  the  pay- 
ment of  the  said  note.  That  Roger  C.  Weightman  had  given 
to  the  said  office  a  guarantee,  that  he  would  pay  the  said  note, 
in  case  the  parties  to  the  same  should  fail  to  do  so,  after  all 
legal  and  proper  measures  had  been  taken  to  procure  the  pay- 
ment of  it  by  them.  That  he  is  certain  that  nothing  was  said 
either  by  him  or  by  Mr  Thomas  Swann  in  his  presence,  as  to 
the  indorsers  not  being  held  liable  for  the  payment  of  the  said 
hote.  That  it  wu  contrary  to  the  practice  of  the  said  office^ 
to  take  indorsers  on  notes  who  were  not  to  be  held  liable. 
That  the  president  and  himself  conjointly,  nor  either  of  them, 
were  authorised  to  give  any  such  exemption  to  indorsers, 
or  to  determine  who  should  be  taken  as  indorsers  on  notes. 
Thai  this  was  the  province  of  the  board  of  directors  alone; 
unless  when  they  appointed  a  committee  of  the  board  for  that 
purpose.  That  the  guarantee  aforesaid  was  given  by  the  said 
Weightman  after  the  note  had  been  made  and  indorsed. 

Mr  Smith,  upon  cross  examination,  having  stated  that  he 
was  a  stockholder  in  the  bank,  the  court  rejected  his  testimony, 
and  instructed  the  jury  that  it  was  not  evidence. 

The  plaintiffs'  counsel  then  offered  to  swear  Mr  Swann,  who 
had  been  summoned  as  a  witness  on  the  part  of  the  defeodapt; 
but  the  defendant's  counsel  objected  to  his  competency  for  the 
same  reason,  which  objection  the  court  austained,  to  which 
the  said  plaintiflTs,  by  their  counsel,  excepted;  and  also  to  the 
admissioa  of  the  testimony  of  Mr  Carr,  and  the  rejection  ct 
Mr  Smith's  testimony. 

The  jury  found  a  verdict  for  the  defendant,  and  judgment 
in  his  favour  wu  entered  thereon. 

The  plaintiflb  prosecuted  this  writ  of  error. 

The  case  was  argued  ]fy  Mr  Lear  and  Mr  Ser^nt  for  the 
in  error;  and  by  Mr  Coxe  for  the  defendant 


For  the  plaintifls  in  error  it  wU  stated,  that  the  principal 
question  for  the  decision  of -the  court  was;,,  whether  the  testi- 
mony of  Mr  Overton  Carr  wu  legal,  and  should  have  been 
admitted. 
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The  object  for  which  that  tettimony  was  introdaced,  was  to 
vary  the  contract  entered  into  by  himself  and  his  co-indoner^ 
and  to  show  another  contract  of  an  entirely  different  character. 
It  is  a  general  and  an  important  rule,  tfiat  eridence  of  this 
description  will  not  be  admitted  to  vary  or  explain  a  ciontract 
in  writing.  The  propriety  of  the  rule  is  deduced  from  the 
obscarity  and  uncertainty  which  would  be  thrown  over  all 
such  contracts,  from  the  frailty  of  memory,  and  the  uncertainty 
of  understanding  the  parties.  This  rule  is  sustained  by  a 
number  of  decisions.  2  Stra.  955.  2  Camp.  205.  3  Camp. 
57.  4  Camp.  127,  217.  Skinner,  454.  1  Gow,  74.  8 
Taunt  92.  1  Chitty's  Rep.  661.  9  Wheat  587.  7  Masi. 
238.    3  Dall.  415—1  Peters's  Condensed  Rep.  193. 

It  is  admitted  that  there  are  exceptions  to  this  rule:  latent 
ambiguity  is  an  exception:  so  also,  u  to  the  consideration  in  a 
deed,  when  the  question  was  whether  the  receipt  was  condo* 
st?e  evidence  of  payment  The  decisions  of  the  courts  of  the 
different  states,  of  the  union  are  divided.  Maine,  Maryland, 
North  Carolina  on  one  side;  Massachusetts,  New  York  and 
Pennsylvania  on  the  other.  The  cases  are  collected  in  a  note 
to  3  Starkie  on  Evidence,  (Am.  Ed.)  1001,  1002, 

If  the  deed  recite  a  particular  consideration,  and  «<  other 
good  considerations,'*  it  may  be  shown  what  they  were:  but, 
in  general,  consideration  cannot  be  denied;  nor  a  different 
consideration  be  proved.  That  would  invalidate  the  contra^ 
The  question  for  the  consideration  of  the  court  is,  whether  this 
parol  evidence  shall  be  admitted  to  prove  a  different  contraet 
The  Pennsylvania  authorities,  upon  which  it  ii  daimiMi  to  in- 
troduce such  evidence,  are  to  be  considered  as  affected  by  the 
absence  of  a  court  of  chancery  in  that  state.  The  law  of  Penn- 
sylvania as  to  parol  evidence  is  peculiar,  and  in  the  case  of 
Hurst  V.  Kirkbride,  1  Yeates,  139,  the  judges  express  their 
diasaUsfaction  with  it  Cited,  Whart  Digest,  270,  for  thto 
Pennsylvania  cases. 

Tlve  reason  for  the  admission  of  such  evidence,  does  not  ap- 
ply to  contracts  by  the'  operation  of  law.  4  Wash.  C.  C.  Rep. 
480.     5  Serg.  &  Rawle,  353. 

Mr  Coj?,  for  the  defendant    The  object  of  the  evidence 
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of  Mr  Carr  was  not  to  render  the  note  Toid  at  itv  inception; 
in  mich  a  ease  tlie  party  to  the  note  would  not  be  a  witneaa. 
Parol  oTidenee  ia  admiaaible  when  it  doea  not  go  to  contradict 
or  vary  the  original  contract  There  ia  no  written  contract  of 
the  indoraera  of  the  note;  the  contract  ariaea  from  the  legal 
implication  of  hia  being  an  indoraer.  What  ia  the  legal  effect 
of  a  blaqk  indoraement?  It  ia  only  an  authority  to  fill  it  op 
according  to  the  agreement  of  the  partieai  and  to  the  authority 
ao  giren.-  All  the  caaea  agree,  that  aa  between  the  partiea^  a 
total  want  of  consideration,  or  a  partial  failure  of  conaideration 
may  be  ahown.     1  Serg.  &  Rawle,  663.    4  Waah.  C.  C.  Rep. 

4ao. 

Upon  theae  principlea  the  evidence  waa  legal.  This  waa 
the  caae  of  aecurity  in  traat  for  the  benefit  of  the  indoraera,  and 
parol  evidence  to  show  the  trust  waa  proper. 


Mr  Justice  M^Lban  delivered  the  opinion  of  the  Court 

In  the  circuit  court  for  the  district  of  Columbia,  from  whieh 
this  cauae  ia  brought  by  writ  of  error,  the  plaintifis  com- 
menced their  action  on  the  caae,  against  the  defendant,  aa  in- 
doraer of  a  promissory  note.  The  general  issue  waa  -pleaded, 
and  at  the  trial  the  plaintifla  read  in  evidence  the  following 
note: 

01000^— Stz^  daya  after  date,  I  promiae  to  pay  John  O. 
Dunn,  or  order,  one  thouaand  doUara,  for  value  received,  ne- 
gotiable and  payable  at  the  United  States  Branch  Bank  in 
Washingtim. 

Jom  SooTT. 

On  the  back  of  which  waa  indoraed, 

J*  0.  Dvmr. 
OvBBTOv  CAmn. 

The  aigpaturea  of  the  partiea  were  admitted,  and  proof  waa 
given  of  demand  at  the  bank,  and  notice  to  the  indoraera. 

The  defendant  theh  offered  aa  a  witneaa  Overton  Carr^  an 
indoraer  of  aaid  note,  who  teatified,  tl^t  before  be  indoraed 
the  aame,  he  had  a  converaation  witii  John  Scott^  the  maker, 
and  waa  ipfmned  by  him,  that  certain  bank  stock  had  been 
pledged,  or  waa  to  be  pledged,  by  Roger  C»  Weij^tman,  ap 
aeeority  for  the  ultimate  payment  of  the  aaid  note,  and  that 
there  would  be  no  riak  in  indorainc  it  '  That  the  witneaa  then 
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went  into  the  room  of  the  cashier  of  the  plalotifb'  office  of  dis- 
count end  deposit  at  Washington,  and  found  there  the  said 
cashier,  and  Thomas  Swann  the  president  of  the  said  office;  to 
whons  he  communicated  the  conyersalion  with  Mr  Scott,  and 
fmm  whom  he  understood,  upon  inquiry,  that  the  names  of  two 
tndorsers,  residing  in  Washington,  were  required  upon  the 
said  note,  as  a  matter  of  form;  and  that  he  would  incur  no 
responsibility  (or  no  risk)  by  indorsing  the  said  note.  He 
does  not  recollect  the  conversatioa  in.  terms,  but  such  was  the 
impression  he  received  from  it. 

That  he  went  immediately  to  the  defendant,  and  persuaded 
him  to' indorse  the  note,  by  representing  to  him,  that  hfi 
would  incur  no  responsibility,  or  no  risk,  in  indorsing  it,  as 
the  payment  #as  secured  by  a  pledge  of  stock;  and  to  whom 
he  repeated  the  conversation  with  Mr  Scott,  and  said  presi- 
dent and  cashier.  That  no  person  was  present  at  the  conver- 
sation, the  teniiS  of  which  he  does  not  recollect;  but  that  the 
impn^ssion  he  received  from  this  conversation  with  the  afore- 
said president  and  cashier,  and  with  the  said  Scott,  and  which 
impression  he  conveyed  to  the  defendant,  was,  that  the  in- 
dorsers  of  said  note  would  not  be  looked  to  for  payment,  until 
the  security  pledged  had  been  first  resorted  to;  but,  that  the 
said  indorsers  would  be  liable  in  case  of  any  deficiency  of  the 
said  security  to  supply  the  same.  That  neither  this  witness, 
nor  Mr  Dunn,  was  at  the  time  able  to  pay  such  a  sum,  and 
that  both  indorsed  the  note  as  volunteers  and  without  any 
consideration;  but  under  the  belief  that  they  incurred  no  re- 
sponsibility (or  no  risk),  and  were  only  to  put  their  names  to 
the  paper  for  form  sake. 

To  which  evidence  the  plaintifis,  by  their  counsel,  objected, 
but  the  court  permitted  it  to  go  to  the  jury. 

The  plaintifis  examined  as  a  witness  Richard  Smith,  the 
cashier,  whose  testimony  was  overruled:  and  then  Thomas 
Swann,  the  president  of  Uie  bank,  was  oflered  as  a  witness  and 
rejected;  it  appearing  that  they  were  both  stockholders  In  the 
bank.  To  this  decision  of  the  court,  a  bill  of  exceptions  was 
taken  by  the  pUntifis;  and  exception  was  also  taken  to  the 
evidence  of  Overton  Carr. 

On  this  last  exception,  the  plaintifis  rely  for  a  reversal  of 
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the  jadgment  of  the  circoil  eoart    And,  firat^  the  question  at 
to  the  competency  of  this  witness  is  raised. 

He  is  not  incompetenty  merely  from  the  fact  of  his  name 
heiipg  indorsed  on  the  bill.  To  ezdade  his  testimony,  on  this 
ground,  he  mast  have  an  interest  in  the  result  of  the  cause. 
Soeh  interest  is  not  apparent  in  this  case;  and  any  objection 
which  can  arise  from  his  being  a  party  to  the  bill,  goes  rather 
to  his  credibility  than  his  competency. 

But  it  is  a  well  settled  principle,  that  no  man  who  is  a  party 
to  a  negotiable  note,  shall  be  permitted,  by  his  own  testimony, 
to  invalidate  it.  Having  given  it  the  sanction  of  his  name, 
and  thereby  added  to  the  value  of  the  instrument  by  (^ving 
it  currency,  he  shall  not  be  permitted  to  testify,  that  the  note 
was  given  for  a  gambling  consideration,  or  under  any  other 
circumstances  which  would  destroy  its  validity.  This  doc- 
trine is  clearly  laid  down  in  the  case  of  Walton  et  al.  assignees 
of  Sutton  V.  Shelley,  reported  in  1  Term  Rep.  29<f,  and  is 
still  held  to  be  law,  although  in  7  Term  Rep.  56,  it  is  decided, 
that  in  an  action  for  usury,  the  borrower  of  the  money  is  a 
competent  witness  to  prove  the  whole  case. 

Several  authorities  are  cited  by  the  plaintiff's  counsel  to* 
show  that  parol  evidence  is  not  admissible  to  varv  a  written 
agreement 

In  the  case  of  Hoare  and  others  v.  Graham  and  another, 
3  Camp.  56,  the  court  lay  down  the  principle,  that^<  in  an  ac- 
tion on  a  promissory  note  or  bill  of  exchange,  the  defendant 
cannot  give  in  evidence  a  parol  agreement  entered  into  when 
it  was  drawn,  that  ft  should  be  renewed  and  payment  should 
not  be  demanded  when  it  became  due. 

This  court,  in  the  case  of  Rehner  v.  The  Bank  of  Columbia, 
9  Wheat  587,  in  answer  to  the  argument  that  the  admission 
of  proof  of  the  custom  or  usage  of  the  bank  would  go  to  alter 
the  written  contract  of  the  parties,  say,  ^  if  this  is  the  light  in 
which  it  is  to  be  considered,  there  can  be  no  doubt  that  it 
ought  to  be  laid  entirely  out  of  view:  for  there  is  no  rule  of 
law  better  settled,  or. more  salutary  in  its  application  to  con- 
tracts, than  Uiat  which  precludes  the  admission  of  parol  evi- 
dence, to  contradict  or  substantially  vary  the  legal  import  of 
a  written  agreement" 

Parol  evidence  may  be  admitted  to  explain  a  written  agree- 
VoL.  VI.— H 
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meat  where  there  is  a  latent  ambiguity  ^  or  a  want  of  consider 
ration  may  be  shown  in  a  simple  contract;  or,  to  defeat  the 
plaintiff's  actioui  the  defendant  may  prove  that  the  note  was 
assigned  to  the  plaintiff,  in  trust,  for  the  pajref.    6  Mass.  432. 

It  is  competent  to  prove  by  parol  that  a  guarantor  signed  his 
name  in  blank,  on  the  back  of  a  promissory  Aote,  and  authpi^ 
ised  another  \o  write -a  suffielent  guarantee- over  it  7  Mass. 
d33. 

To  show  in  what  cases  parol  evidence  may  be  received  to 
e)cplain  a  written  agreement,  and  where  it  is  not  admissible^ 
the  following  authorities  have  beeli  referred  to.  8  Taun.  98« 
1  Chit  661.     Peake's  Cases^  40.     Oilbert's  Rep.  154. 

On  the  part  of  the  defendant's.coonsel  it  is  contended,  that 
between  parties  and  priviestp  an  instrument  not  under  seal, 
a  want  of  consideraCpn  in  whole  or  in  part  may  be  shown. 
That  the  indorsement  in  question  was  made  in  blank;  and  that 
it  if  competent  for  .the  defendant  to  prove  under  what  circum- 
stances it  was  made.  That  if  an  assurance  were  given  at  the 
time  of  the  indorsement,  that  the  names  of  the  defendant  and 
Carr  were  only  required  as  a  matter  of  form,  and  that  a  guar- 
antee had  been  given  for  the  payment  of  the  note,  so  as  to  save 
the  indorsers  from  responsibility;  it  maybe  proved,  under  the 
rule  which  permits  the  promissor  to  go  into  the  consideration 
of  a  note  or  bill  between  the  original  parties. 

In  support  of  this  position  authorities  are  read  from  5  Sei|(. 
&  Rawle,  363,  and  4  Wash.  C.  C.  Rep.  480.  In  the  latter 
ease,  Mr  Justice  Washington  says,  ^  the  reasons  which  forbid 
the  admission  of  parol  evidence  to  alter  or  explain  written 
agreements  and  other  instruments,  do  not  apply  to  those  con- 
tracts implied  by  operation  of  l^w,  such  as  that  which  the  law 
implies  in  respect  to  the  indorser  of  a  note  of  hand.  The  evi- 
dence of  the  agreement  made  between  the  plaintiffs  and  do- 
fendants^  whereby  the  latter  were  to  be  disehar^  on  the  hap- 
pening of  a  particular  event,  was  therefore  properly  admitted.^' 
The  decision  in  5  Serg.  &  Rawle,  was.on  a  qoestiob  somewhat 
analogous  to  the  one  under  considersfdon,  except  in  the  present 
ease  there  is  no  allegation  of  fraud,  and  the  decision  in  that 
eeso  was  made  to  turn  in  part,  at  least,  on  that  ground. 

In  Pennsylvania  there  is'^no  court  of  chancery,  and  It  is 
known  that  the  courts  in'  that  state  admit  parol  proof  to  afeet 
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written  eontracts,  to  a  greater  extent  than  is  aanctioned  in  ilio 
states  where  a  chancer/ jurisdiction  is  exercised  •  The  rule  has 
been  differently  settled  in  this  court, 

The  note  in  question  was  first  indorsed  hj  the  defendant,  to 
Carr,  and  by  him  negotiated  with  the  bant.  ]t  was  disoounced 
on  the  credit  of  the  names  indorsed  upon  the Aola«  This  hr  the 
legal  presumpdbtt  that  arises  from  the  trafisa<Stion»  «id  if  the 
ftrst  tnderser  were  permitted  to  pM^  that  then  Was  a  secret 
understanding  between  himself  and  hi|  assignees'that  be  should 
not  be  held  responsible  for  the  payment  of  the  flote^  would  it 
not  seriously  affect  the  credit  of  this  description  of  paper? 
Might  it  not,  in  many  cases,  operate  as  a  fraud  upon  sutaseqoent 
indorsers? 

The  liability  of  parties  to  a  bill  of  exchange  or  pnoinissory 
note,  has  been  fixed  on  certain  principlesi  which  ar^  essential 
to  the  credit  and  circulation  of  such  paper.  These  principles 
originated  in  the  convenience  of  commercial  transaetioBS,  and 
cannot  now  be  departed  from. 

The  facts  stated  by  the  witness  Carr  are  in  direct  contradic- 
tion to  the  obligations  implied  from  the  indorsement  of  the 
defendant.  By  his  indorsement,  he  promised  to  pay  the  note 
at  maturity,  if  the  drawer  should  fail  to  pay  it  The  only  con- 
dition on  which  this  promise  was  made,  was,  that  a  demand 
should  be  made  of  the  drawer  when  the  note  should  become 
due,  and  a  notice  given  to  the  defendant  of  its  dishonour.  But 
tlie  facts*  stated  by  the  witness  would  tend-  to  show  that  no  such 
promise  was  made.  Does  not  this  contradict  the  instrument; 
and  would  not  (he  precedent  tend  to  shake,  if  not  destroy,  the 
credit  of  commercial  paper.  On  this  ground  alone  the  excep- 
tion would  be  fatal;  but  the  most  decisive  objection  to  the  evi« 
dence  is,  that  the  agreement  was  not  made  with  those  persons 
who  hfive  power  to  bind  the  bank  in  such  cases.  It  is  not  the 
duty,  of  the  cashier  and  president  to  make  such  contracts;  nor 
have  they  the  power  to  bind  the  bank,  except  in  the  discharge 
of  their  ordinary  dutiea. 

All  discounts  are  made  under  the  authority  of  the  directors, 
and  it  is  for  Ihem  to  fix  any  conditions  which  may  be  i»x>per 
in  loaning  money.  If,  therefore,  the  evidence  were  dear  of 
other  legal  objections,  it  could  not  have  the  effect  to  release  the 
defendant  from  liability.     The  assurances  relied  on,  if  made. 
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were  nojt  made  by  persons  iuthorised  to  make  them.  The 
bank  is  not  bound  by  them;  nor  would  it  be  bound  if  the 
assurances  had  been  made  in  so  specific  and  direct  a  manner 
as  to  create  a  personal  responsibility  on  the  part  of  the  cashier 
and  president 

Upon  a  full  tiew  of  tiie  casoi  the  comrt  are  clearly  of  the 
opinion,  that  the  evidence  of  Carr  should  have  been  oyerruled 
by  the  circuit  court;  or  they  should  have  instructed  the  jury 
that  the  facts  proved  were  not  in  law  sufficient  to  release  the 
defendant  from  liability  on  his  indorsement  The  judgment 
of  the  circuit  court  must  therefore  be  reyersedi  and  a  venire 
de  noTO  awarded. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Columbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  lE>y  counsel;  on  consideration- whereof  it  is  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said  cir^ 
euit  court  in  this  cause  be,  and  the  same  is  hereby  reyersed; 
and  that  this  cause  be,  and  the  same  is  hereby  lemanded  to  the 
said  circuit  court,  with  directions  to  award  a  venire  facias  de 
novo. 
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HsmiT  Milx.sr's  Heibs  and  Dbyissbs,  Complainants  and 
AmLLANTs  T.  Jacob  Ain>  Isaac  M-*Int7be,  Appellisbs. 

a  bill  wat  filed  Id  1806  for  (1m  purpoM  of  obtainiDg  die  legal  (itte  to  certtfai  lande 
in  Kentucky,  end  efkeiwardi  aewf^wtlee  were  made^efoodenti  in  ao  mended 
bill  filed  in  1816.  Until  tbeie  pirtiee  bed  ao  become  defendanta,  and  pertiee 
to  tbe  Mil,  the  auit  cannot  be  conaidered  aa  eomaaenced  againat  tbein.  Tbe 
atatote  of  Hmltationa  will  aTail  the  new  defendanta  at  the  period  when  itbe 
am«ndt*<l  biH  waa  filed;  and  they  are  not  to  be  affected  by  the  proceeding  dwing 
the  time  they  were  atrangers  to  it 

Where  the  atatute  of  limitatlona  ia  pleaded  at  law  or  in  eqoity,  and  the  phintiff 
deairea  lo  Uing  bimaelf  within  ita  aavinga,  it  would  be  nroper  for  him  in  Ilia 
MpKcatlon,  or  by  an  amendment  of  hia  billt  to  aet  forth  the  fketa  apecmlly. 

The  advene  potaeaaloo  waa  taken  in  thla  caae  in  the  apiing  of  17p8  or  1788.  In 
the  apring  of  1786  the  aneeator  of  the  cpmplaininta  died,  and  hia  helra  bronght 
anit  againat  the  preaent  defendanta  in  1816.  Some  of  the  complainanta  were 
not  of  foil  age  hi  1804.  Unleaa  the  diaabillty  be  ahown  to  edat,  ao  aa  to  pro* 
tect  the  right  of  the  complthiants»  the  eflect  of  the  atatote  on  that  ground  can- 
not be  avoided. 

If  an  entry  be  made  nnder  a  grant,  and  there  ia  no  adTorae  poaaeaaion,  the  eotiy 
will  be  limited  only  by  the  giant,  unleaa  the  contrary  appear. 

At  leaat  twenty-aix  yeara  elapaed  after  the  adverae  poaaeaaion  waa  taken  by  tht 
defendanta,  before  anit  waa  brought  againat  them  by  the  complainanta,  and 
nineteen  yeara  from  the  deceaae  dT  their  aneeator.  The  atatute  of  limitaliootf 
of  Tiiginia  waa  made  the  atatute  of  Kentucky  by  adoption  fai  1782:  if  the  ad- 

.  TOiee  pomewion  which  had  been  held  for  aoToraJ  yeara  commenced  at  that 
tbnOy  or  when  the  conatitotion  formed  by  Kentucky  waa  aanctioned  by  cod- 
greaa,  it  would  gife  a  poaaeaaion  of  about  twenty-two  yean;  eighteen  or  nlno- 
teen  of  wldch  were  aobaequent  to  the  deceaae  of  the  comphdnanta*  aneeator. 
Upon  theee  ftkcta  the  atatute  of  limlutiona  of  Kentucky  ia  a  bar  to  a  clahn  of 
the  land  by  the  comphdnanta. 

The  couria  hi  Kentucky  and  elaewhere,  by  analogy,  apply  the  atatute  of  Umita- 
tiena  in  chancery,  to  bar  an  equitable  right,  whenlat  law  it  would  have  operated 
agahiat  a  grant.  Thia  principle  haa  been  well  eatabliahed  and  general^  aane* 
tinned  in  courta  of  equity. 

At  lawihe  atatute  operatea  where  the  conflicting  titlea  are  adverae  hi  theh  origfai; 
and' no  naeoii  la  ptRolfed  agahMt  givbg  the  atatute  the  aame  oAeet  hi  equity. 

APPEAL  from  the  circait  court  of  the  United  States  for  the 
district  of  Kentucky. 

The  facts  and  pleadings  of  (he  case  are  fully  stated  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr  Doddridge  and  Mr  Denny  for  the 
appellantSi  and  by  Mr  WicUifie  and  Mr  Daniet  for  the  ap- 
pelh 
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This  eaase  wm  appealed  from  the  decree  qt  the  circoit  coart 
of  the  United  Sutei  for  the  district  of  EentQckf .  The  original 
bill  wasfilecliii  May  1808,in  which  theeoiiiplainantsstatediihat 
on  the  10th  of  Dfceiiiber  1762,  their  ancestor,  Henry  Milleri 
made  an  entry  of  one  thousand  six  hundred  and  eighty-seven 
acres  of  land,  whicb  was  surveyed  the  9th  of  April  1804| 
end  patented  the  19th  pf  July  1820.  That  the  defendants 
were  in-  possession  of  the  land  under  said  claims;  and  the  bill 
prayed  that  they  might  be  compelled  to  disclbse  their  titles, 
and  surrender  the  possession  of  the  premises. 

In  June  1815,  the  complainants  amended  their  bill,  and, 
among  other  things,  stated,  that  on  the  19th  of  May  1780, 
Nicholas  M'Iniyre  entered  a  thousand  acres  of  land  on  the 
waters  of  the  Licking,  &c,  and  having  caused  the  ssme  to  be 
surveyed,  contrary  to  location,  obtained  a  patent  elder  in  date 
than  the  complainants.  That  this  land  was  devised  by  Nicho* 
las  M'Intyre  to  his  sons  Isaac  and  Jacob;  and  that  Isaac  con- 
veyed to  John  M'lntyre,  who  is  made  a  defendant  Jacob 
M'Intyre,  and  several  others,  are  also  made  defendapts.  In 
1816,  Jacob  M'Intyre  filed  his  answer,  in  which  he  admits 
the  entry  of  his  ancestor  as  stated  by  the  complainants,  and 
sets  forth  an  amendment  of  the  ssid  entry,  made  on  the  14th 
of  December  1782.  By  this  amendment,  it  seems,  the  entry 
was  made  to  interfere  with  complainants'  entry. 

An  amended  answer  was  filed  by  Jacob  M'Intyre  in  May 
1822,  in  which  he  claims  the  benefit  of  the  statute  of  limitations 
from  an  occupancy  of  the  land  more  than  twenty  years  before 
suit  was  brought.  Isaac  M'Intyre  seems  never  to  have  been 
served  with  process,  or  made  a  defendant  to  the  amended  bilL 
This  was  deemed  unnecessary;  it  is  presumed,  from  the  fact 
stated  in  the  bill,  that  he  had  conveyed  h».  interest  to  John 
M'Intyre. 

In  his  answer,  filed  in  December  1821,  Sabn  M'Intyre 
states,  that  the  legal  title  to  no  part  of  the  thousand  acres  is 
vested  in  him;  but  that  he  holds  a  bond,  executiKi  by  Nicho- 
las M'Intyre,  for  a  moiety  of  the  said  tract;  and  that  a  deed 
for  the  same  had  been  executed  to  him  by  Isaac  M'Intyre^ 
but  that  it  bad  never  been  recorded.  He  alleges,  that  an  ad- 
verse possession  of  more  than  twenty  years,  by  hiaaadf  an^ 
those  claiming  under  him,  is  a  bar  to  the  plaintifls'  right 
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The  caose  was  twice  appealed  to  the  aupreme  court  from 
the  decreea  of  the  circuit  court;  and  on  the  second  appeal^  the 
decree  dismissing  the  bill  was  reversed,  on  the  ground,  that, 
under  the  land  law,  the  survey-of  the  complainants  was  made 
in  due  time,  and  that  the  patent  was  legally  issued.  And  the 
cause  was  remanded  to  the  circuit  court  for  further  proceed- 
ings; and  leave  was  given  to  the  parties  to  take  testimony. 
S  Wheat  316;  11  Wheat  441.  Additional  testimony  was 
taken,  chiefly  with  the  view  of  [iroving  thie  possession  of  the 
defendants  under  the  M'lntyre  patent  ^ 

As  the  complainants'  title  was  sustained  by  the  decree  of 
this  court  in  1896,  the  defendants  do  not  attempt  to  impeach 
it,  but  rely  exclusively  on  their  possession. 

In  April  1'79S»  Kentucky  adopted  a  constitution,  and  she 
was  admitted  into  the  union  as  an  independent  state  the  ensu- 
ing session  of  congress. 

By  the  first  section  of  the  schedule,  which  was  adopted  with 
the  constitutiqn,  it  is  provided,  « that  all  rights,  actions,  pro- 
secutions, claims  and  contracts,  as  well  of  individuals  as  of 
bodies  corporate,  shall  continue  as  if  the  said  government  had 
not  been  established. '' 

The  statute  of  limitations  which  was  passed  by  the  legisla- 
ture of  Kentucky  on  the  17th  of  December  1796,  was  a  literal 
copy  of  the  Virginia  statute;  which  was  in  force  before  the 
entries  now  in  controversy  were  made.  This  statute  therefore 
operated  upon  the  rights  of  the  parties,  while  the  district  of 
Kentucky  formed  a  part  of  the  state  of  Virginia,  and  after- 
wards by  the  adoption  of  the  convention.  It  was  not  repealed 
by  the  statute  of  1796,  but  re-enacted  in  all  its  parts. 

Ifi  the  second  sectioh  of  this  statute,  it  is  provided^  ''that 
all  writs,  &C.  upon  any  title  hetefotbre  accrued,  or  which  may 
hereafter  fall  or  accrue,  shall  be  sued  out  within  twenty  years 
next  after  such  title  or  cause  of  action  accrued,  and  not  after- 
wards; and  that  no  person  or  persons  who  now  hath,  or  have,  or 
may  hereafter  have,  any  right  or  title  of  entry,  into  any  landiy 
tenements,  or  hereditaments,  shall  make  any  entry,  but  within 
twenty  years  next  after  such  right  or  title  accrued;  and  such 
person  shall  be  barred  from  any  entry  afterwards.'^  ''  Provided, 
nevertheless,  that  if  any  person  or  persons,  entitled  to  such  writ 
or  writs,  or  to  such  right  or  title  of  entry  as  aforesaid,  shall  be 
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under  ige,  &e.  or  not  within  the  eommonweilth  at  the  time 
such  right  or  title  accrued  or  coming  to  theih;  every  aueh 
person  and  his  or  her  heirs  shall  and  majr,  notwithstanding  the 
said  twenty  years  are  or  shall  be  expired,  bring  or  maintain 
his  action,  or  make  his  entry,  within  ten  years  next  after  such 
disabilities  removed  or  death  of  the  person  so  disabled,  and 
not  afterwards.'' 

By  Josiah  McDowell,  David  Jamison,  James  Sonce,  Michael 
Homback,  and  other  witnesses,  it  is  satisfactorily  proved,  that 
po8ses6*on  was  taken  of  the  land  in  controversy  under  the 
M'lntjrre  gprant,  by  the  defendants,  or  persons  claiming  under 
them,  in  the  spring  of  the  year  1788  or  1789.  The  weight  of 
testimony  is  in  favour  of  die  former  period.  It  is  also  made 
to  app^,  that  the  possession  was  adverse  to  the  complainants' 
title,  and  co-extensive  .with  the  limits  of  the  patent  If  an 
entry  be  made,  under  a  grant,  and  there  is  no  adverse  poe- 
session,  the  entry  will  be  limited  only  by  the  grant,  unless  the 
contrary  appear. 

Various  reasons  are  assigned  against  the  operation  of  the 
statute  in  this  case. 

It  is  insisted,  that  the  amended  bill,  filed  in  1815,  by  which 
the  defendants  were  made  parties  to  the  bill,  has  relation  to  the 
commencement  of  the  suit  in  1808;  and  consequently,  that  the 
statute  cannot  bar,  as  its  limitation  had  not  then  run. 

•Until  the  defendants  were  made  parties  to  the  bill,  the  suit 
cannot  be  considered  as  having  been  commenced  against  them. 
It  would  be  a  novel  and  unjust  principle  to  make  the  defend- 
ants responsible  for  a  proceeding  of  which  they  had  no  notice; 
and  where  a  final  decree  in  the  case  could  not  have  prejudiced 
their  rights. 

Where  the  statute  is  pleaded  at  law  or  in  equity,  and  the 
plaintiff  desires  to  bring  himself  within  its  savings,  it  would  be 
proper  for  him  in  his  replication,  or  by  an  amendment  of  his 
biU,  to  -set  forth  the  facts  specially.  This  has  not  been  done 
in  the  present  case;  but  as  tfiere  are  other  grounds  on  whicth 
the  decision  may  rest,  this  objection  will  not  be  further  no- 
ticed. 

The  adverse  possession  was  taken  in  this  case  in  the  spring 
of  1788  or  i:f89.  In  the  spring  of  1796  the  ancestor  of  the 
complainants  died,  and  his  heirs  brought  suit  agonal  the  pie- 
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aent  defendants  in  Jane  1815.  From  some  of  the  depositiont 
it  appears  that  a  part  of  the  complainants  were  not  of  full  age 
in  April  1804;  but  how  soon  afterwards  this  disability  ceased, 
is  not  proved.  Unless  the  disability  be  shown  to  .exist,  so  as 
to  protect  the  rights  of  the  complainants,  the  efTect  of  the  statute, 
on  that  ground,  cannot  be  avoided. 

At  least  twenty-six  years  elapsed  after  the  adverse  possess- 
ion was  taken  by  the  defendants,  before  suit  was  brought 
against  them  by  the  complainants;  and  nineteen  years  from 
the  decease  of  their  ancestor. 

As  the  statute  of  Virginia  was  made  the  statute  of  Kentucky 
by  adoption  in  1798,  if  the  adverse  possession,  which  had 
been  held  for  several  years,  commenced  at  that  time,  or  when 
the  constitution  formed  by  Kentucky  was  sanctioned  by  con- 
gress, it  would  give  a  possession  of  about  twenty-two  years: 
eighteen  or  nineteen  of  which  were  subsequent  to  the  decease 
of  the  complainants*  ancestor. 

Under  this  state  of  facts,  it  is  clear  that  the  statute  constitutes 
a  bar,  unless  it  shall  be  shown  not  to  operate  against  the  com- 
plainants' tide. 

'  As  the  limitation  of  the  statute,  both  as  to  the  twenty  years' 
adverse  possession,  and  the  ten  years  subsequent  to  the  decease 
of  the  complainants'  ancestor,  had  run- since  1793,  before  suit 
was  commenced,  it  is  unnecessary  to  inquire  what  efTect  the 
Virginia  statute  had  upon  the  rights  of  the  parties  before  it 
was  adopted  by  Kentucky. 

It  is  earnestly  eon^nded  that  the  statute  does  not  run  against . 
an  equitable  title,  and  consequently,  that  it  cannot  operate  as  a 
bar  in  this  case;  as  the  legal  title  was  not  vested  in  the  com- 
plainants until  the  emanation  of  their  patent  in  1880. 

On  this  ground  the  counsel  seem  chiefly  to  rely,  and  several 
authorities  are  referred  to  in  support  of  it 

In  4  Bibb,  878,  the  court  say,  it  is  a  general  rule  ihat  a  court 
of  equity  will  not  relieve  against  a  possession  with  right,  after 
the  lapse  of  twenty  years;  but  they  do  jiot  determine  whether 
this  rule  applies  where  the  conflicting  titles  are  adverse  in 
their  origin.  8  Mar.  570;  1  Mar.  5^  506;  3  Mar.  146,  are 
cited  to  show  that  the  statute  does  not  run/  except  against  a 
grant.  This  is  undoubtedly  the  case  at  law,  but-  a  different 
rule  has  been  establidied  in  equity.  The  courts  in  Kentucky 
Vol.  VL— I 
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and  daewhere,  by  tnalogyy  i^pply  the  ttatate  in  chancery  to 
bar  an  equitable  right;  where  at  law  it  would  have  operated 
against  a  gprant 

This  principle  has  been  so  well  eatabtishedy  and  so  generally 
sanctioned  by  courts  of  equity,  that  it  can  hardly  be  necessary 
to  enter  into  an  inyestigation  of  it 

At  first  the  rule  was  cbntroyerted,  and  afterwards  frequently  i 

evaded,  on  the  ground  of  implied  trusts;  but  the. modern  do- 
dsions  have  uniformly  sustained  the  principle.  This  doctrine 
is  ably  discussed  in  the  case  of  the  Marquis  of  Cholmondely 
y*  Lord  Clinton,  reported  in  2  Jacob  and  Walker.  In  that 
case  it  is  said,  that  *^  at  all  times,  courts  of  equity  haye,  upon 
general  principles  of  their  own,  eyen  where  ttiere  was  no  sta- 
tutable bar,  refused  relief  to  stale  demands;  where  the  party 
has  slept  upon  his  rights,  and  acquiesced  for  a  great  length  of 
time.'' 

At  law,  the  statute  operates  where  the  conflicting  titles  are 
adverse  in  their  origin;  and  no  reason  is  perceived  against 
giving  the  same  efiect  to  the  statute  in  equity. 

In  the  case  of  Elmendorf  y.  Taylor,  10  Wheat  168,  the 
chief  justice,  in  giving  the  opinion  of  the  court,  says,  '^frorn 
the  earliest  ages  courts  of  equity  have  refused  their  aid  to  those 
who  have  neglected,  for  an  unreasonable  length  of  time,  to 
assert  their  claims;  especially  where  the  legal  estate  has  been 
transferred  to  purchasers  without  notice.''  That  ^although 
the  statutes  of  limitations  do  not,  either  in  England  or  in  these 
states,  extend  to  suits  in  chancery,  yet  the  courts  in  both  coun* 
tries  have  acknowledged  their  obligations."  In  referring  to 
the  case  of  Cholmondely  v.  Clinton,  he  says,  **  it  was  consi* 
dered  and  treated  by  the  court  as  a  case  of  the  highest  import- 
ance; and  the  opinion  was  unequivocally  expressed,  that,  both 
on  principle  and  authority,  the  laches  and  non-claim  of  the 
rightful  owner  of  an  equitable  estate  for  a  period  of  twenty 
years  (sdjpposing  it  the  case  of  one  who  must  vrithin  that  pe* 
ridd  have  made  his  daim  in  a  court  of  law,  had  it  been  a  legal 
estate),  under  no  disability,  and  where  there  has  been  no  fraud, 
will  constitute  a  bar  to  equitable  relief,  by  analogy  to  the  sta- 
tute of  limitations,  if,  during  all  that  period,  the  possession  has 
been  held  under  a  claim  unequivocally  adverse. "  This  case 
was  appedea  to  the  house  of  lofds,  where  thct  lord  ehancettor 
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ecmsidered  that  twenty  yean  constituted  a  bar;  the  poaaeaaion 
being  adverse.  And  Lord  Redeadale  declared  that  <<  they  had 
alwaya  considered  the  provision  in  the  statute  of  James/'  which 
ia  aimilap  to  the  Kentucky  statute  under  consideration,  and 
^  which  applied  to  rights  and  titles  of  entry,  in  which  the  pe- 
riod of  limitation  was  twenty  yearS|  as  that  by  which  they 
were  bound;  and  it  was  that  upon  which  they  had  eonstantly 
aitted.'' 

In  the  conclusion  of  the  opinion,  the  chief  justice  saya^  ^  in 
sll  cases,  where  an  adverse  possession  has  continued  for  twenty 
years,  it  constitutes,  in  the  opinion  of  this  courts  a  complete 
bar  in  equity. '' 

From  the  above  authorities,  it  appears  the  rule  is  well  set- 
tled, both  in  England  and  in  thia  country,  that  effect  will  be 
gtvea  to  the  statute  of  limitation,  in  equity,  the  same  as  at  law. 
And  as  in  this  case  there  could  be  no  doubt,  if  the  complain* 
ants'  ancestor  had  held  by  grant  at  the  time  the  adverse  possess- 
ion was  taken,  that  the  statute  would  have  barred  the  right  of 
entry;  the  same  effect  must  be  given  to  it  in  equity. 

The  decree  of  the  circuit  court,  dismissing  the  bill,  is  af* 
firmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky,  and  was  argued  by  counsel;  on  consideration 
whereof  it  is  ordered,  adjudged  and  decfeed  by  this  court,  that 
the  decree  of  the  said  circuit  court  in  this  cause,  dismissing  the 
bill  of  the  oomplalnanta,  be,  and  the  aame  is  hereby  affirmed, 
witheoita. 
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John  Smith  T.,  Plaintiff  v.  Robert  Bell,  Defendant. 

The  will  of  B.  O.  canUined  the  fottowing  eltuM:  '*  alto,  I  givo  to  my  wife 
Elizabeth  Goodivio,  nW  my  perfontl  estate  wbatioever  and  wbereioeTer,  and 
of  what  nature,  kind  and  qaaliiy  soever,  alter  payment  of  my  debtf,  legaciea 
and  funeral  expenfet,  which  penonah estate  I  give  .^!id  bequeath  unto  my  said 
wife,  Elizabeth  Goodwin,  to  and  for  her  own  use  and  diiposal  abrolately :  the 
remainder  after  her  decease  to  be  for  the  use  of  the  said  JeMe  Goodwin,**  the 
•on  of  the  testator.  Jesse  Goodwin  took  a  Tested  remainder  in  the  personal 
eetate,  which  came  into  possession  after  the  death  of  Elizabeth  Goodwin. 

In  this  case  it  Is  imponible  to  mistake  the  Intent.  The  testator  onquestionably 
intended  to  make  a  present  provision  for  his  wife,  and  a  future  previsioo  for 
his  son.  The  intention  can  be  defeated  only  by  expunging  or  tendering  to- 
tally inoperative  the  last  clause  of  the  will.  In  doing  so,  a  long  series  of  opi- 
nions, making  the  intention  of  the  testator  the  polar  star  to  gplde  In  the  con- 
struction of  wills,  must  be  disregarded,  iMcause  we  find  words  which  indicate 
an  intention  to  permit  the  first  taker  to  use  part  of  the  estate  bequeathed- 

The  first  and  great  rule  in  the  exposition  of  wills,  to  which  all  rules  most  berni, 
is,  thai  the  intention  of  the  testator  expressed  in  his  will  shall  prevail,  provided 
it  be  consistent  with  the  rules  of  law.  Thb  piinciple  Is  generally  asserted  in 
the  construction  of  every  testamentary  disposition.  It  is  emphatically  the  toiO 
of  the  person  who  makes  it,  and  is  defined  to  be  « the  legal  declaration  of  n 
man's  intentions,  which  he  wills  to  l>e  performed  aAer  his  death.*'  These  In- 
tentions are  to  be  collected  from  his  words;  and  ought  to  be  carried  intoeffeet 
if  they  be  consistent  with  law. 

In  the  Construction  of  ambiguooii  expressions,  the  situation  of  the  parties  may 
very  properly  l>e  taken  Into  view.  The  ties  which  connect  the  testator  with 
his  legatees,  the  affection  subsisting  between  them,  the  motives  which  may 
reasonably  be  supposetl  to  operate  with  him,  and  to  infloence  him  In  the  dis- 
position of  his  property,  are  all  entitled  to  consideration  in  expounding  doubt- 
ful words,  and  ascertsinlng  the  mesning  in  which  the  testator  used  them. 

The  rule  that  a  remainder  may  be  limited  after  a  life  estate  in  personal  property. 
Is  as  well  settled  as  any  other  principle  of  our  law.  The  attempt  to  create 
such  limitation  Is  not  opposed  by  the  policy  of  the  law,  or  by  any  of  Its  rules. 
If  the  intention  to  create  such  limitation  is  manifested  in  a  will|  the  courts 
will  sustahi  It. 

It  la  stated  in  many  cases  that  where  there  are  two  intents,  inconsistent  with 
each  other,  that  which  is  primary  will  control  that  which  is  secondaiy. 

Notwithstanding  the  reasonableness  and  good  sense  of  the  general  rule,  that  the 
intention  shall  prevail,  it  haa  been  sometimes  disregarded.  If  the  teatator  at- 
tempts to  affect  that  which  the  law  forbids,  bis  will  must  yield  to  the  rules  of 
law ;  but  courts  have  sometimes  gone  further.  The  constraction  put  upon 
words  in  one  will  has  been  supposed  to  turoish  a  rule  for  construing  the  same 
words  in  other  wills;  and  tliereby  to  furnish  some  settled  and  fixed  rules  of 
construction,  which  ought  to  be  respected.  We  cannot  aaylhis  principle 
ought  to  b9  totally  dlsreprded;  but  it  should  never  be  carried  so  far  as  to  de- 
feat the  plain  intent,  if  that  intent  may  be  carried  Into  execution  without  vio- 
latloc  the  rules  of  law.    ft  has  been  said  truly,  "  that  rase^  on  wills  may  giiitl^ 
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w  to  Keoeral  nile«  of  coDstraetkm,  but  unlem  t  case  cited  be  in  eveiy  ret|>ecf 
directly  io  poiot,  aod  egree  in  every  cireumettnce,  it  will  have  little  or  bo 
weight  with  the  court,  who  alwaye  loolc  upon  the  ioteution  of  the  testator  as 
the  polar  star  to  direct  them  in  the  constniction  of  wills." 

THIS  case  came  before  the  court  on  a  certificate  of  division 
in  opinion  of  the  judges  of  the  circuit  court  of  the  United' 
States  for  the  eastern  district  of  Tennessee. 

In  the  circuit  court,  John  Smith  T.  instituted  an  action  of 
trover  against  Robert  Bell  for  the  recovery  of  the  value  of 
certain  negroes  named  and  described  in  the  declaration.  The 
defendant  pleaded  not  guilty,  upon  which  plea  issue  was 
joined. 

The  facts  of  the  case  were  agreed  by  the  parties,  and  the 
plaintiff  moved  the  court  for  judgment  for  two  thousand  six 
hundred  and  fifteen  dollars  and  sixty-two  and  a  half  cents,  the 
agreed  value  of  the  negroes;  if  the  court  should  be  of  opinion* 
that  the  plaintiff  was  entitled  to  recover. 

Upon  the  case  agreed  the  following  questions  arose,  upon 
which  the  judges  df  the  court  were  divided,  and  the  division 
was  ccitified  to  this  court:  whether  by  the  will  of  Britain  B. 
Goodwin,  Elizabeth  Goodwiix  had  an  absolute  title  to  the  per- 
sonal estate  of  Britain  B.  Goodwin,  or  only  a  life  estate:  and 
also  whether  Jesse  Goodwin,  jthe  son  of  Britain  B.  Goodwin, 
by  said  will,  had  a  vested  remainder  that  would  come  into 
possession  on  the  death  of  said  Elizabeth;  or  was  said  remain- 
der void. 

The  facts  of  the  case  agreed  were  as  follow: 

That  Britain  B.  Goodwin,  a  citizen  of  the  state  of  Tennessee, 
and  resident  in  the  district  of  East  Tennessee,  did,  on  the 
ITth  day  df  Octoberi  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ten,  make  and  execute  his  last  wi]!  and 
testament,  in  the  words  and  figures  following,  to  wit:  <<  In 
the  name  of  Gk)d,  amen.  .  I,  Britain  B.  Goodwin,  of  the  state 
of  Tennessee,  and  county  of  Roane,  yeoman,  being  mindful 
of  my  mortality,  do,  this  17th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ten,  and  thirty- 
fifth  year  of  independence  of  the  United .  States  of  America, 
do  make  and  publish  this  my  last  will  and  testament,  in  man- 
ner following:  First,  I  desire  to  be  decently  buried  in  the 
place  'nfhere  I  shaU  happen  to  die;  also,  I  give  and  bequeath 
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unto  my  son^  Jesse  Goodwin,  my  young  sorrel  gelding  and 
one  feather  bed,  to  be  delivered  to  him  by  my  executrix  after 
my  decease;  also,  I  give  to  my  wife,  Elizabeth  Goodwin,  all 
my  personal  estate  whatsoever,  and  wheresover,  and  of  what 
nature,  kind,  and  quality  soever,  after  payment  of  my  debts, 
legacies,  and  funeral  expenses;  which  personal  estate,  I  give 
and  bequeath  unto  my  said  wife,  Elizabeth  Goodwin,  t6  and 
for  her  own  use  and  benefit  and  disposal  absolutely:  the  re- 
mainder of  said  estate,  after  her  decease,  to  be  for  the  use  of 
the  said  Jesse  Goodwin:  and  I  do  hereby  constitute  and  ap- 
point my  said  wife,  Elizabeth  Goodwin,  sole  executrix  of  tUa 
my  last  will  and  testament 

In  witness  whereof,  T  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  above  written. 

his 
BRITAIN  B.  +  GOODWIN  [l-  s.]. 

mark 

The  foregoing  will  is  duly  witnessed,  proved,  and  recorded. 

It  is  further  agreed,  that  said  Britain  B.  Goodwin  departed  this 
life  in  the  monUi  of  October  1811;  that  his  wife,  the  said  Eli- 
zabeth Goodwin,  named  in  the  foregoing  will,  took  into  her 
possession  all  tiie  personal  estate  of  Said  Britain  B.  Goodwin, 
under  the  bequest  in  said  will  to  her,  and  retained  the  same 
until  the  month  of  November  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirteen,  when  she  intermarried 
with  Robert  Bell,  the  defendant  in  this  suit;  that  she  and 
Robert  Bell  kept  the  possession  of  said  personal  estate  till  the 
latter  part  of  the  year  18d6,  when  the  said  Elizabeth  Goodwin 
died*  Said  Robert  Bell  has  ^ept  the  possession  of  said  per- 
sonal estate  ever  since,  claiming  the  same  as  his  own,  under 
the  beq\iest  in  said  will  to  his  said  wife  Elizabeth;-  among 
which  are  the  following  named  negroes,  to  .wit:  Lucy,  aged 
about  forty-five;  Jack,  aged  about  twenty-six;  Sophia,  aged 
about  twenty-four;  Harry,  aged  about  twenty-one;  Alexander, 
aged  about  nineteen;  and  Ned,  aged  about  thirteen;  which 
said  negroes  are  admitted  to  be  of  the  value  of  two  thousand 
three  hundred  and  twenty-five  dollars;  which  ium,  with  in- 
terest thovon  from  the  1st  day  of  September  18S7,  at  which 
time  said  ncjgroes  Mrere  demanded  of  defendant  by  plaintitf 's 
agent;  and  it  is  agreed  the  aaid  sum  and  interest  would  amount 
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to  two  thousand  six  hundred  and  fifteen  dollars  ahtty-two  and 
a  hdf  cents,  which  last  sum  is  sought  by  plaintiff  to  be  reco- 
yered  of  defendant  in  this  action  of  troyen  It  is  further  agreed, 
that  said  Jesse  Goodwin,  the  person  named  in  the  will  of  Bri- 
tain B.  Goodwin,  did,  in  due  form,  execute  to  John  Smith  T., 
the  plaintiff,  the  following  bill  of  sale,  to  wit:  <<  I  hare  sold  to 
John  Smith  T.  all  my  right,  title,  interest,  and  ckim  to  the 
estate  of  my  father,  Britain  B.  Goodwin;  and  I  do  hereby  au- 
thorize  the  said  John  Smith  T.  to  bring  whatever  suit  or  suits 
may  be  necessary  to  recover  all  of  the  property  I  am  or  may 
be  entitled  to  from  the  said  estate;  to  act  in  all  cases  as  he,  the 
said  John,  may  think  proper,  and  to  convert  the  property  he 
niay  recover  to  his  own  proper  use,  and  give  any  receipts*  or 
acquittances  in  my  name  which  may  be  necesBa^,  hereby 
vesting  the  before  named  John  Smith  T.  with  all  the  power  I 
could  use  in  my  own  proper  person,  were  I  persondly  pre- 
sent; for  value  received. 

-  Witness  my  huid  and  seal  this  Slst  day  of  March  1815. 

JESSE  GOODWIN  [l.  s.].^' 
Said  bill  of  sale  has  been  duly  proved  and«  registered,  in 
pursuance  of  the  statute  of  the  state  of  Tennessee  in  such  cases 
made  and 


The  case  was  argued  by  Mr  Key  for  the  plaintiff,; 
whom  also  was  Mr  Grundy;  no  counsel  appeared  for  the  do* 
fendant 

It  was  contended  for  the  plaintifi^  that  in  this,  as  in  all  eases 
of  wills,  such  a  construction  is  to  be  given  as  will  carry  into 
effect  all  the  intentions  of  the  testator;  such  as  will  give  mean- 
ing and  force  to  all  the  words  of  the  will.  A  construction 
wUch  will  make  some  of  the  words  senseless,  and  some  of  the 
provittons  nugatory,  ought  to  be  rejected. 

Here  the  di£Scolty  arises  from  the  words  <'to  and  for  her 
own  use  and  benefit,  and  dispo^  absolutely.^'  They  are 
thought  to  be  added  to  show  the  extent  of  the  wife's  interest^ 
and  to  describe  her  right  to  the  property;  and  that,  thus  giv<- 
ing  her  an  absolute  and  entire  interest  in  the  things,  there  is 
nothing  left;  no  ^remainder"  for  the  son;  and  that  (he  suo- 
deeding  bequest  to  him  is  therefore  void. 

If  these  words  were  out  of  the  will,  the  case  would  be  a 
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clear  one  for  the  son;  ai  in  12  Wheat  6669  where  an  abaolnte 
bequest  of  slaves  is  qualified  by  a  subsequent  limitation  over. 

Do  these  words,  then,  necessarily  purport  to  define  the  ex* 
tent  of  the  wife's  interest?  If  ^ly  other  meaning  can  be  given 
to  them,  this  should  not  be^  because  they  would  thus  be  toade 
tautological  and  senseless.  The  term  <'give''  used  before, 
implies  all  this.  It  is  making  the  testator  say  over  again  what 
be  had .  already  said  in  this  word,  and  would  make  some  of 
the  words  of  the  will  useless;  and  to  assign  this  meaning  to 
them,  annuls  the  provision  immediately  succeeding  in  favour 
of  the  son. 

It  has  been  a  frequent  practice  to  adopt  this  mode  of  reaaon* 
ing  in  the  construction  of  wills;  and  to  give  another  meaning 
to  the.  words  used  by  a  testator,  by  the  mere  force  of  a  sae- 
ceeding  provision  in  the  instrument  This  was  done  in  the 
case  cited  from  12  Wheat  568:  so  also  in  case  of  a  fee-simple 
limited  to  a  fee-tril,  the  word  <<  heirs"  has  been  construed  to 
mean  children*  2  Yes.  501;  I  Bro.  C.  R.  489;  8  Yes.  22. 
This  mode  of  construction  has  been  emplayed  in  order  to  use 
all  the  words  of  a  will.  The  previous  words  are  to  be  re- 
strained and  qualified  by  those  \ised  subsequently;  and  the  sub- 
sequent words  are  to  be  more  regarded,  if  they  are  in  conflict 
with  the  previous-  laoguageiof  the  instrument  Chief  Justice 
Parsons  in  Dawes  v.  Swann,  4  Mass.  208.  May  not,  then, 
another  meaning  be  given  them?  If  susceptible  of  such,  they 
ought  to  have  it 

The  testator  had  given  the  property  by  positive  words;  and 
he  then  inserts  this  parenthesis — not  to  describe  what  he  had 
done,  which  was  not- necessary,  but  to  do  something  which 
he  thought  he  had  omitted:  to  point  out  the  mode,  not  the 
extent,  in  which  his  wife  was  to  enjoy  the  property.  It  was 
to  be  ^^  for  her  own  use  and  benefit  and  disposal  absolutely:'' 
meaning  that  ^e  should  be  uncontrolled  in  its  enjoyment,  un- 
accountable, not  to  be  interfered  with  by  him  in  remainder; 
or  that  it  was  to  be  her  separate  estate,  not  to  be  divested  or  af- 
fected by  her  future  coverture.  <<  At  her  di^)osal''  makes  it  her 
separate  property.  Cited  Bradley  v.  Westcott,  13  Yes.  445; 
5  Maddock,  491 ;  7  Yin.  Ab.  95,  pi.  43.  Or  these  word's  may 
mean  the  intention  of  the  testator  that  the  legatee  should  have 
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the  property  for  her  support    <<  Use  and  beoefit"  are  eqaiva* 
lent  temie  to  mppori. 

Here  Ae  son  is  to  hare  80iBeihiog»  and  therefore  the  wife 
of  the  testator  was  not  to  have  all.  He  is  to  haire  the  <'  r»> 
mainder;'^  the  remainder  at  the  decease  of  the  wife:  that 
would  bei  whet  she  had  not  used  or  disposed  of  for  her  sap- 
port,  or  her  benefit  Daring  her  life^  the  wife  was  to  have 
the  use  of  the  property;  at  her  death  he  is  to  have  that  which 
might' remaioy  after  her  full  enjoyment  of  all  the  benefits  of 
the  bequest  1  P.  Wms,  655;  1  Broc  C.  R.  489;  8  Yes.  501. 
The  testator's  meaning  sufficiently  appears  from  the  whole 
will.  His  first  parpose  was  to  provide  for  his  wife  as  long  as 
she  lived,  ^  far  as  might  be  necessary;  to  the  whole  extent  of 
his  means.  For  this  end  he  uses  the  language,  to  her  <<use 
and  benefit,  and  diq)Osal  absolutely.''  His  second  object  was 
to  provide  for  his  son;  and  he  gave  him  the  '^remainder"  of 
the  property,  after  the  decease  of  )iis  wife.  What  remainder? 
What  his  wife  might  have  after  supporting  herself  during  her 
life.  If  the  tise  qfihe  property  diould  be  found  insufficient, 
she  might  dispose  qfit  absolutely. 

Although  die  had  a  right  to  dispose  of  the  property  abso- 
lately,  her  marriage  with  the  defendant,  Robctrt  Bell,  was  not 
such  a  dist>osaI  as  was  contemplated  by  the  will.  The  hus- 
band took  the  property  as  the  legatee  held  it;  subject  to  the 
remainder  of  the  son,  if  not  necessary  to  be  disposed  of  for  the 
use  of  the  wife. 

Nor  should  it  be  urged,  that  as  nothing  is  said  about  the 
sabsistence  of  the  legatee,  the  interpleader  which  is  claimed 
for  the  plaintiff  will  not  be  allowed.  This  was  plainly  im- 
plied; the  intention  of  the  testator  is  equally  dear  with  that 
in  the  case  cited.  The  nature  of  the  property  wss  such  as 
to  furnish  an  income  to  the  wife,  and  to  prodaee  the  means  of 
her  support  and  maintenance. 

The  gift  of  the  '<  remainder"  clearly  shows  that  the  tes- 
tator meaiit  there  shoold  be  a  remainder,  after  the  use  of  the 
property  by  his  wife;  if  there  should  be  any  remainder  con- 
sistently with  his  wife^  support  until  her  decease.  He  in- 
tended to  gpve  his  son  what  riibuld  then  be  left— what  should 
<*  remain^  of  the  property  which  she  had  enjoyed  durlsg 
life.  He  intended  to  give  the  legatee  the  ^  use/^  <<  benefit^** 
Vol.  VI.— K 
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and  '*  diaposal'^  of  the  negroes  for  all  the  parpoaes  of  tiie  be- 
quest^ her  support  She  was  not  allowed  to  will  the  pro- 
perty away;  she  was  allowed  to  dispose  of  it  during  her  life; 
not  at  her  death;  because  it  was  given  toiler  for  the  support 
of  her  life. 

Neither  did  the  legatee,  the  wife  of  Britain  B.  Goodwin, 
or  her  husband,  dispose  of  the  property.  It  now  remains  in 
kind,  as  at  the  decease  of  the  testator;  and  as  such  is  claimed 
by  the  son. 

The  words  of  ^he  will  also  indicate  a  limitation  of  the  pro- 
perty, provided  the  use  and  benefit  of  the  same  should  not  be 
interfered  with  by  such  limitation.  By  giving  the  remainder 
after  the  decease  of  the  legatee,  the  testator  declared  that  it 
should  not  be  disposed  of  at  her  death;  thua  qualifying  the 
general  words  to  a  use,  benefit  and  disposal  during  her  /(/%, 
which  is  equivalent  to  saying  in  express  terms,  that  the  use  and 
benefit  should  be  during  life  only. 

If  it  is  argued  that  such  property  might  be  consumed  in  the 
use,  and  therefore  there  can  be  do  remainder  limited  in  it:  it 
is  answered  that  the  modern  cases  show  that  even  after  a  life 
estate. or  interest  in  consumaUe  things,  such  a  remainder  may 
be  given.     8  Yes.  Sll;  1  Roper  on  Legacies,  809. 

BIr  Chief  JusUee  Maeshall  delivered  the  opinion  of  the 
Court 

This  case  is  adjourned  to  this  court  firom  the  court  of  the 
United  States  for  the  seventh  circuit  and  district  of  East  T^n* 
iieseee,  on  a  point  on  which  the  judges  of  that  court  were  di- 
vided in  opinion- 

The  plaintiff  broa|^t.  an  action  of  trover  and  conversioa 
against  the  defendant,  for  several  daves  in  his  declaration  men- 
tidnedi  He  claimed  the  slaves  under  the  following  clause  in 
the  will  of  Britain  B.  Goodwin:  <<  also,  1  give  to  mywifiB^- 
Elisabeth  Goodwin,  all  iny  personal  estate  whatsoever  and 
wheresoever,  and  of  what  nature,  kind  and  quslily  soever, 
after  payment  of  my  debts,  legacies  *mn4  funeral  expense% 
which  persf  nal  estate  1  give  and  bequeMi  unto  my  aaid  wife^ 
]^iabeth  Goodwin,  to  and  >toir  her  own  use  and  benefit,  and 
dispbsal  absolutely;  the  remainder  of  the  paid  estate  after  her 
decease^  to  be  for  the  use  of  the  siid  Jesse  Goodwin.'' 
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Eliabeth  Goodwin  took  the  estate  of  the  testatot  into  her 
p088eaaioii»  and  intermarried  with  Robert  Bell^  the  defendant. 
After  wbidi  the  said  Jesse  Croodwin  sold  his  interest  therein 
to  the  plaiotiff,  who,  after  the  death  of  Elizabetby^nstituted 
this  suit.  Upon  the  trial  the  following  questions  occurred,  on 
which  the  judges  were  divided  in  opinion:  <<  whether,  by  the 
will  of  said  Britain  B.  Goodwin,  said  Elizabeth  Goodwin  had 
an  absolute  title  to  the  personal  estate  of  said  Britain  B.  Good- 
win, or  only  a  life  estate;  and  also,  whether  said  Jesse  Good- 
win, by  said  will,  had  a  vested  remainder  that  would  come 
into  possession  on  the  death  of  said  Elizabeth,  or  was  said  re^ 
mainder  void?'' 

The  first  and  great  rule  in  the  exposition  of  wills,  to  which 
all  other  rules  must  bend,  is,  that  the  intention  of  the  testator 
expressed  in  his  vrill  shall  prevail,  provided  it  be  consistent 
with  the  rules  of  law.  Doug.  322;  1  Black.  Rep.  672.  This 
principle  is  generally  asserted  in  the  construction  of  every  tes- 
tamentary disposition.  It  is  emphatically  the  will  of  the  per- 
son who  makes  it,  and  is  defined  to  be  <<  the  legal  declaration 
of  a  man's  intentions,  which  he  wills. to  be  performed  after 
his  death."  2  Black.  Com.  499.  These  intentions  are  to  be 
collected  from  his  words,  and  ought  to  be  carried  into  effect  if 
they  be  consistent  with  law. 

In  the  construction  of  ambiguous  expressions,  the  situation 
of  the  parties  may  very  properly  be  taken  into  view.  The 
ties  which  connect  the  testator  with  his  legatees,  the  affection 
subsisting  between  them,  the  motives  which  may  reasonably 
ht  supposed  to  operate  with  him,  and  to  influence  him  in  the 
disposition  of  bis  property,  are  all  entitle  to  consideration  in 
expounding  doubtful  words,  and  ascertalnihg  the  meaning  in 
which  the  testtftor  used  them. 

In  the  will  under  consideration,  but  two  persons  are  men- 
tioned— a  wife  and  a  son.  The  testator  attempts,  in  express 
words,  to  make  a  provision  for  both  out  of  the  same  property. 
The  proviHon  for  the  wife  is  immediate,  that  for  the  son  is  to 
take  effect  after  her  death.  The  words  of  the  iVill  make  both 
provisions,  but  it  is  doubted  whether  both  can  have  effect  In 
the  first  member  of  the  sentence  he  says,  « I  give  to  my  wife, 
Eliiabetb  Goodwin,  all  my  personal  estate  whatsoever  and 
wheresoever,  and  of  what  nature,  kind  end  quality  soever^ 
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after  payment  of  my  debti,  legacies  and  funeral  expenaei; 
which  personal  estate  I  give  and  bequeath  unto  my  said  wife, 
Eh'zabeth  Goodwin,  to  and  for  her  own  use  and  benefit  and 
disposal  absolutely/' 

It  must  be  admitted  that  words  eould  Hot  haye  been  em* 
ployed  which  would  be  better  fitted  to  give  the  whole  personal 
estate  absolutely  to  the  wife;  or  which  would  more  clearly 
express  that  intention.  But  the  testator  proceeds:  **  the  re- 
mainder of  said  estate,  after  her  decease,  to  be  for  the  use  of 
the  said  Jesse  Goodwin.''  Jesse  Goodwin  was  his  son. 
'  These  words  give  the'  rematnder  of  the  estate,  after  his  wife's 
decease,  to  .the  son,  with  as  much  clearness  as  the  preceding 
words  give  the  whole  estate  to  his  wife.  They  manifest  the 
intention  of  the  testator  to  make  a  future  provision  for  his  son, 
as  clearly  as  the  first  part  of  the  bequest  manifests  his  intention 
to  make  an  immediate  provision  for  his  wife.  If  the  first  be- 
quest is  to  take  efiect  according  to  the  obvious  import  of  the 
words  taken  alone,  the  last  is  expunged  from  the  will.  The 
operation  of  the  whole  clause  will  be  precisely  the  same  as  if 
the  last  member  of  the  sentence  were  strickeuf-out;  yet  both 
claus«9  are  equally  the  words  of  the  testator,  are  equally  bind- 
ing, and  equally  claim  the  attention  of  those  who  may  construe 
the  will.  We  are  no  more  at  liberty  to  disreg^ard  the  last 
member  of  the  sentence  than  the  first  No  rule  is  better,  set- 
tled, than  that  the  whole  will  is  to  be  taken  together,  and  is  to 
be  so  construed  as  to  give  effect,  if  it  be  possible,  to  the  whole. 
Either  the  last  member  of  the  sentence  must  be  totally  rejected, 
or  it  must  influence  the  construction  of  the  first  so  as  to  re- 
strain the  natural  meaning  of  its  words:  either  the  bequest  to 
the  soil  must  be  stricken  out,  or  it  must  limit  the  bequest  to 
the  wife,  and  confine  it  to  her  life.  The  limitation  in  remain- 
der,  shows  that,  in  the  opinion  of  the  testator,  the  previous 
words  had  given  only  an  estate  for  life.  This  waa  the  sense 
in  which  he  used  them. 

It  is  impossible  to  read  the  will- without  perceiving  a  dear 
intontion  to  give  the  personal  estate  to*  the  soa  after  the  death 
of  his  mother.  <<  The  remainder  of  the  said  estate,  after  her 
decease,  to  be  for  the  use  of  the  said  Jeese  Goodwin."  Had 
the  testator  been  asked  whether  he  intended  to  give  any  thing 
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by  this  bequMt  to  his  soD|  the  words  of  the  ebuse  would  have 
soswered  the  question  in  ss  plain  terms  as  our  langusge  affordsi 

If  we  look  to  the  situation  of  the  parties,  to  the  motives 
which  might  naturally  operate  oni  the  testator,  to  the  whole 
eireumstancesy  so  far  as  they  sppear,  in  the  case;  we  find  every 
resson  for  supporting  the  intention,  which  the  words,  giving 
effect  to  all,  of  themselves  import. 

The  only  two  objects  of  the  testator's  bounty,  were  his  wife 
and  bis  son.  Both  must  have  been  dear  to  him.  The  will 
furnishes  no  indication  of  bis  possessing  any  land.  His  per- 
sonal estate  was  probably  small,  too  small,  to  be  divided.  It 
appears  to  have  consisted  of  a  negro  woman  and  four  others^ 
probably  her  children.  Their  relative  ages,  which  are  stated 
in  the  plaintiff's  declaration,  would  indicate  that,  the  woman 
was  the  mother  of  the  other  four.  A  sixth  is  sued  for,  but  be 
was  not  bom  at  the  death  of  the  testator.  The  value  of  the 
other  articles,  which  constituted  his  personal  estate,  is  not 
mentioned,  but  it  was  probably  inconsiderable.  Farmers  and 
planters,  having  no  real  estate,  and  only  five  slaves — a  woman 
and  four  children,  have  rarely  mueli  personal  estate  in  addition 
to  their  slaves.  The  testator  was  not  in  a  condition  to  make 
any  present  provision  for  an  only  child,  without  lessening  that 
be  wished  to  make  for  his  wife.  He  therefore  gives  to  his  son 
only  a  horse  and  one  feather  bed.     The  residue  is  given  to 


What  feelingp,  what  wishes  might  be  supposed  to  sctuate  a 
husband  and  a  father,  having  so  little  to  bestow  on  a  wife  and 
child  he  was  about  to  leave  behind  him  ?  His  affections  would 
prompt  him  to  give  something  to  both.  He  could  not  be  in* 
sensible  to  the  claims  of  either.  But  if  his  property  would 
not,  in  his  opinion,  bear  immediate  division,  the  only  practi- 
cable mode  of  accomplishing  his  object,  would  be  to  give  a 
present  interest  to  one,  and  a  future  interest  to  the  other.  All 
his  feelings  would  prompt  him  to  make,  as  far  as  was  in  bis 
power,  a  comfortable  provision  for  his  wife  during  her  life^ 
and  for  his  child  after  her  decease.  This  he  has  attempted  to 
do.  No  principle  in  our  nature  could  prompt  l^m  to  give  his 
property  to  the  future  husband  of  his  wife,  to  the  exclusion  of 
his  only  child.  Every  consideration,  then,  suggested  by  the 
relstion  of  the  parties  and  the  circumstances  of  the  case,  comee 
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in  aid  or  that  construction  which  would  give  effect  to  the  last 
aawell  as  first  clause  in  the  will;  which  would  support  the  be- 
quest of  the  remainder  to  the  son,  as  well  ss  the  bequest  to  the 
wife.  It  is  not  possible  to  doubt  that  this  was  the  intention  of 
tbe  testator. 

Is  this  intention  controverted  by  any  positive  rule  of  law? 
Has  the  testator  attempted  to  do  that  which  the  law  forbida? 

The  rule  that  a  remainder  may  be  limited,  after  a  life  estate 
in  personal  property,  is  as  well  settled  as  any  other  principle 
of  our  law.  The  attempt  to  create  such  limitation  is  not  op- 
posed by  the  policy  of  the  law,  or  by  any  of  its  rules.  If  the 
intention  to  create  such  limitation  is  manifested  in  a  will,  the 
courts  will  sustain  it  Some  other  rule  of  law  then  must  bear 
OR  the  case,  or  the  intention  will  prevail. 

It  is  stated  in  many  cases,  that  where  there  are  two  intents 
inconsistent  with  each  other,  that  which  is  primary  ^irill  con- 
trol that  which  is  secondary:  but  the  intent  to  provide  for  the 
wife  during  life,  is  not*  inconsistent  with  the  intent  to  provide 
for  the  son,  by  giving  him  the  same  property  after  her  decease. 
The  two  intents  stand  very  well  together,  and  are  consistent; 
as  well  with  the  probable  intention,  ss  with  the  words  of  the 
testator.  The  intention  to  give  the  personal  estate  absolutely 
to  the  wife,  is,  it  is  true,  inconsistent  with  the  intention  to 
give  it  after  her  decease  to  his  son;  but  which  of  them  is  the 
primary  intent?  which  ought  to  control  the  other?  If  we  are 
governed  by  the  words,  if  we  endeavour  to  give  full  effect  to 
them  til,  or  if  we  are  influenced  by  the  relation  of  the  parties^ 
and  the  motives  which  probably  governed  in  making  the  will, 
no  such  inconsistent  intentions  exist:  but  if  they  do  exist,  we 
perceive  no  motive  for  ascribing  any  superior  strength  to  that 
whieh  would  provide  for  those  who  might  claim  the  estate  of 
the  wife  after  her  decease;  to  that  which  would  provide,  after 
her  deeease,  for  the  only  ehild  of  the  testator. 

To  create  these  inconsistent  intentions— this  intention  to  do, 
in  limiting  this  remainder,  what  the  policy  of  the  law  forbids, 
the  bequest  to  the  wife  must  be  construed  to  give  her  tbe  power 
to  sell  or  consume  the  whole  personal  estate  during  her  life; 
which  is  totally  incompatible  with  a  gift  of  what  remains  at 
her  death.  The  remainder,  after  such  t  bequest,  is  said  to  be 
void  for  uncertainty. 
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As  this  construction  destroys  totally  the  legscyi  obyioudy 
intended  for  the  son  by  his  fatheri  it  will  not  be  made  unless 
it  be  indispensable.  No  effort  to  explain  the  words  in  a  dif« 
ferent  sensei  can  do  so  much  violence  to  the  clause,  as  the  total 
rejection  of  the  whole  bequest,  given  in  express  terms  to  an 
odly  son. 

The  first  part  of  the  clause  which  gives  the  personal  estate 
to  the  wife,  would  undoubtedly,  if  standing  alone,  give  it  to 
her  absolutely.  But  all  the  cases  admit  that  a  remainder  lim« 
ited  on  such  a  bequest  would  be  valid,  and  that  the  wife  woiild 
take  only  for  life.  The  difficulty  is  produced  by  the  subse- 
quent words.  They  are  <<  which  personal'  estates  I  give  and 
bequeath  unto  my  said  wife,  Elizabeth .  Goodwin,  to  and  for 
her  own  use  and  benefit,  and  disposal  absolutely.'^  The  ope- 
ration of  these  words,  when  standing  alone,  cannot  be  ques- 
tioned. But  suppose  the  testator  had  added  the  words  <'  during 
her  life.''  These  words  would  have  restrained  those  which 
preceded  them;  and  have  limited  the  use  and  benefit,  and  the 
absolute  disposal  given  by  the  prior  words,  to  the  use  and  bene- 
fit, and  to  a  disposal  for  the  life  of  the  wife.  13  Ves.  444. 
The  words  then  are  susceptible  of  such  limitation.  It  may  be 
imposed  on  them  by  other  words.  Even  the  words  ^  disposal 
absolutely"  may  have  their  absolute  character  qualified  by 
restraining  words,  connected  with,  and  explaining  them  to 
mean,  such  absolute  disposal  aa  a  tenant  for  life  may  make. 

If  Uiis  would  be  true,  provided  the  restraining  words  ^  for  her 
life"  had  been  added,  why  may  not  other  equivalent  words^ 
others  which  equally  manifest  the  intent  to  restrain  the  estate 
of  the  wife  to  her  life,  be  allowed  the  same  operation.  The 
wcMrds  <'the  remainder  of  said  estate,  after  her  decease,  to  be 
for  the  use  of  the  said  Jesse  Goodwin,"  are,  we  think,  equiva- 
lent They  manifest  with  equal  clearness  the  intent  to  limit 
the  estate  given  to  her,  to  her  life,  and  ought  to  have  the  same 
effeet.  They  are  totally  inconsistent  with  ar.  estate  in  the 
wife,  which  is  to  endure  beyond  herlife. 

Notwithstanding  the  reasonableness  and  good  sense  of  tbis 
general  rule,  that  the  intention  shall  prevail,  it  has  been  some 
times  disrej^ed.  If  the  testator  attempts  to  effect  that  which 
the  law  forbidsy  his  will  must  yield  to  the  rules  of  law.    Bnt 
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courts  hare  fometimes  gone  ftrther.  The  coostruction  put 
upon  words  io  one  will,  has  been  supposed  to  furnish  a  rule 
for  coBstruiog  the  same  worda  in  other  wills;  and  thereby  to 
furnish'  some  settled  and  fixed  rules  of  eonstruction  whidi 
ought  to  be  respected. 

We  cannot  say  that  this  principle  ought  to  be  totally  disre* 
garded;  but  it  sliould  nerer  be  carried  so  far  as  to  defeat  the 
plain  intent;  if  that  intent  may  be  carried  into  execution  with- 
out violating  the  rules  of  law.  It  hu  been  said  truly,  S  Wils. 
141,  <<that  cases  on  wills  may  guide  us  to  general  rules  of 
construction;  but,  unless  a  case  cited  be  in  every  respect  di- 
rectly  in  point,  and  agree  in  every  circumstance,  it  will  have 
little  or  no  weight  with  the  court,  who  always  look  upon  the 
intention  of  the  testator  as  the  polar  star  to  direct  them  in  the 
construction  of  wills.  *^ 

In  Porter  v*  Toumay,  3  Yes.  '311,  Lord  Alvanley  declared 
his  opinion  to  be,  <<  that  a  gift  for  life,  if  qwcific,  of  things  qum 
ipso  usu  conaumuntur^  is  a  gift  of  the  property ;  and  that  there 
cannot  be  a  limitation  after  a  life  interest  in  such  articles. ''  In 
the  case  of  Randall  v.  Ruasell,  3  Mer.  190,  the  master  of  the 
rolls  inclines  to  the  same  opinion.  But  these  cases  do  not 
turn  on  the  construction  of  the  wills,  but  on  the  general  policy 
of  the  law  in  cases  where  the  legacy  is  of  articles  where  **  the 
use  and  the  property  can  have  no  separate  existence." 

One  of  the  strongest  cases  in  vMeh  the  court  of  chancery 
hu  decided  that  the  legatee  first  named  took  absolutely,  though 
there  wu  a  limitation  in  remainder,  is  that  of  Bule  v.  Kings- 
ton, 1  Mer.  314. 

Ann  Ashby,  by  her  will,  gsve  the  sum  of  fifteen  hundred 
pounds,  bank  annuities,  to  John  Earl  Talbot,  his  executon^ 
kc  in  trust  for  her  sister  Gharlofte  Williams  for  her  separate 
use;  and  <<  all  other  sums  that  may  be  due'to  her,"  she  left  in 
trust  with  the  said  John  Earl  Talbot  ibr  the  use  of  her  said 
aister:  **  what  I  have  not  otherwise  disposed  at,  I  give  to  my 
said  sister  the  unlimited  right  of  disposing  of  by  wQl,  except- 
ing to  R  P.  ftc ;  and  in  ease  my  said  staler  dies  without  a  will^ 
I  give  all  that  may  remain  of  my  ibrtune  at  her  decease  to  my 
godson  William  Aahby.  The  rest  snd  residue  of  my  fortune 
I  give  to  my  sister  Charlotte  Williams,  making  her  the  sole 
executrix  of  this  my  last  will  and  testament'' 
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Chariolte  Williams  nude  a  will,  by  which  she  appeora  to 
have  dispoaed  of  the  whole  of  her  own  estate,  bat  not  to  have 
executed  the  power  contained  in  the  will  of  Ann  Ashby.  What 
remained  of  her  estate  was  claimed  by  the  representative  of 
the  husband,  who  survived  his  wife,  Charlotte  Williams;  and 
also  by  William  Ashbyi  under  the  bequest  to  him  of  what 
might  remain  at  the  decease  of  Charlotte  Williams;  if  she 
should  die  without  a  wilL  The  master  of  the  rolls  being  of 
opinion  that  the  whole  vested  in  Charlotte  Williams,  decided 
in  favour  of  the  representative  of  her  husband,  and  that  the 
bequest  to  William  Ashby  was  void. 

In  support  of  this  decree  it  might  be  urged  that,  as  the  re- 
mainder to  William  Ashby  was  limited  on  the  event  of  her 
sister  dying  without  a  wiU,  which  event  did  not  happen,  the 
remainder  could  not  take  effect  Or,  which  is  stronger  ground, 
that  the  whole  will  manifests  an  intention  to  give  every  thing 
to  her  aister;  and  that  the  eventual  limitation  in  favour  of  Wil- 
liam Ashby,  aceompanied  as  it  is  by  variouf  explanatory  pro- 
visions, does  not  show  such  an  intention  in  his'  favour  as  to 
defeat  the  operation  of  the  clauses  in  favour  of  Charlotte  Wil- 
liams, which  show  a  superior  solicitude  to  provide  for  her. 
The  testatrix  gives  to  her  sister  the.  unlimited  right  of  dispos- 
ing of  whatever  may  not  have  been  bequeathed  by  herself, 
thereby  enabling  her  to.,  defeat  the  contingent  remainder  to 
William  'Ashby;  and  then  gives  to  her  sister  all  the  rest  and 
residue  of  her  fortune.  The  sister  is  obviously,  on  the  face  of 
the  whole  will  taken  together,  the  favourite  legatee;  and  no 
violence  is  done  to  the  intention,  by  ipving  to  bequests  to  her 
tbeur  full  effect,  uncontrolled  by  the  contingent  remainder  to 
William  Ashby. 

But  the  master  of  the  rolls  does  not  place  his  decree  on  this 
ground,  and  we  must  understand  it  u  he  understood  it  him- 
selt 

He  aajrs,  it  is  impossible  to  make  sense  of  the  will,  if.  the 
residuary  eladse  is  to  be  taken  as  distinct  from  what  goes  be- 
fore it  « It  is  evident  the  tesUtrix  perceived  a  defect  in  her 
intended  disposition  of  the  entire  property  in  favour  of  Mrs 
Williams,  und  that  she  had  only  given  e,  power  where  ahe 
meant  to  give  the  absolute  interest  To  supply  that  defect  she 
gives  the  residue  by  the  clause  in  question;  and  then  the  will 
Vol.  VL— L 
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is  to  be  read  as  if  it  stood  thus: — <  I  give  to  Charlotte  Wil- 
liams the  residue  of  my  estate,  together  with  the  right  of  dis- 
posing of  the  same  by  will,  except  to  E.  P. ;  and  if  she  dies 
without  a  will,  then  I  give  whatever  may  remain  at  her  death 
to  William  Ashby.'  She  gives  to  Charlotte  WiliiamS|  as  a 
married  woman,  the  right  of  disposing  by  will  of  the  property 
vested  in  her,  independently  of  the  control  of  her  husband, 
and  she  intended  at  the  same  time,  that  if  any  thing  was  left 
undisposed  of  by  her,  it  should  go  to  William  Ashby.  But 
this  is  an  intention  that  must  fail  on  account  of  its  uncertainty. 
Charlotte  therefore  took  the  absolute  interest  in  the  pro^^r- 
ty,''  &c 

This  opinion  is  not  so  carefully  expressed  as  to  remove  all 
doubts  respecting  its  real  meaning,  and  to  show  precisely 
whether  the  linceitainty  which  destroyed  the  validity  of  the 
remainder  belonged  to  all  cases  in  which  property  was  given 
in  general  terms,  with  a  power  to  use  it  and  to  dispose  of  it; 
or  belonged  to  those  cases  only  in  which  analogous  circum- 
stances were  found.  The  master  of  the  rolls  admits  that  the 
testatrix  intended  to  dispose  of  the  entire  property  in  favour 
of  Mrs  Williams,  but  perceived  that  she  had  only  given  a 
power,  where  she  meant  to  give  the  absolute  interest  In 
speaking  afterwards  of  the  right  given  to  Charlotte  Williams 
of  disposing  by  will,  he  says,  it  is  "  of  the  property  vested  in 
her  independent  of  the  control  of  her  husband." 

The  whole  opinion  furnishes  strong  reason  to  believe  that 
the  master  of  the  rolls  considered  himself  as  pursuing  the 
intention  of  the  testatrix  in  declaring  the  remainder  void,  and 
that  Charlotte  Williams  took  absolutely.  It  would  be  difficult, 
we  think,  to  support  the  proposition,  that  a  personal  thing,  not 
consumed  by  the  use,  could  not  be  limited  in  remainder  after 
a  general  bequest  to  a  person  in  being,  with  a  power  U>  use 
aqd  even  dispose  of  it;  provided  the  whole  will  showed  a  clear 
intention  to  limit  the  interest  of  the^rst-taker  to  his  life. 

In  Upwell  V.  Halsey,  1  P.  W.  651,  the  testator  directs 
« that  such  part  of  his  estate  as  his  wife  should  leave  qf  her 
subsistence  should  return  to  his  sister  and  the  heirs  of  her 
body.''  The  court  observed,  <<as  to  what  has  been  insisted 
on,  that  the  wife  had  a  power  over  the  capital  or  principal 
sum;  that  is  true,  provided  it  had  been  necessary  for  her  sub- 
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itttencey  not  otherwise;  so  that  her  marriage  was  not  a  gift  in 
law  of  this  trust  money.  Let  the  master  see  how  much  of 
this  persona^esUte  has  been  applied  for  the  wife's  subsistence; 
and  for  the  r!esidue  of  that  which  came  to  the  defendant,  the 
second  husband^s  hands,  let  him  account" 

This  decree  is  founded  on  the  admission,  that  in  a  case  in 
which  the  first  taker  might  expend  an  uncertain  part  of  the 
thing  given,  a  remainder  might  be  limited.  The  uncertainty 
of  the  sum  whiqh  might  remain,  formed  no  objection.  The 
cases  are  numerous  in  which  the  intent  has  controlled  express 
words. 

In  the  case  of  Cowper  ▼.  Earl  Cowper,  2  P.  W.  720,  seve- 
ral questions  were  discussed,  which  arose  on  the  will  of  Robert 
Booth;  one  of  which  was  founded  on  a  bequest  of  money  to 
Mr  Samuel  Powell,  to  be  laid'  out  in  lands,  to  be  settled  <<  in 
trust  for  and  to  the  use  of  my  son  and  daughter,  William  Cow- 
per, Elsquire,  and  Judith  his  wife,  for  the  term  of  their  lives, 
and  after  the  decease  of  my  daughter,  then  to  the  child  or  chil- 
dren," &c.  It  became  a  question  of  some  importance  whether 
the  limitation  over  took  effect  on  the  death  of  the  daughter,  or 
on  the  death  of  the  husband,  who  survived  her.  The  master 
of  the  rolls  was  of  opinion,  that  it  took  effect  on  the  death  of 
the  wife,  being  of  opinion  that  the  express  words  giving  the 
estate  to  both  for  their  joint  lives,  though  always  adjudged  to 
carry  the  estate  to  the  survivor,  were  restrained  to  the  wife 
by  the  subsequent  words  which  give  the  remainder  *<  after  the 
decease  of  his  daughter."  ''If  the  latter  words  be  not  so 
taken,  they  must,"  he  says,  ''  be  totally  rejected." 

After  reviewing  the  various  decisions  on  the  effect  of  such 
limitations,  he  adds,  ''  so  in  our  case,  the  words  subsequent  to 
the  limitation,  'and  after  the  decease  of  my  daughter  to  the 
child  or  children,'  ftc,  show  the  testator's  intent,  and  must 
determine  the  efiects  of  the  limitation,  especially  in  a  will, 
where  the  intent  overrules  the  legal  import  of  the  words;  be 
they  never  so  express  and  determinate." 

In  finding  this  intent  every  word  is  to  have  its  effect.  Every 
word  is  to  be  taken  according  to  the  natural  and  common  im- 
port; but  whatever  may  be  the  strict  grammatical  construction 
of  the  words,  that  is  not  to  govern,  if  the  intention  of  the  tea- 
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tator  unavoidably  requires  a  different  construction.    4  Yes. 
329,  57,  311. 

The  court  said  in  Sims  ▼.  Doughty,  5  Yes.  247,  <'  and  if  two 
parts  of  the  will  are  totally  irreconcileable,  I  know  of  no  rule 
but  by  taking  the  subsequent  words.aa  an  indication  of  a  subse- 
quent intention." 

Black^tone,  in  his  Commentaries,  Ycfi.  II.  .380,  asserts  the 
same  principle.  The  approved  doctrine,  however,  unquei- 
tionably  is,  that  they  should,  if  possible,  be  reconciled,  and  the 
intention  be  collected  from  the  whole  will. 

In  the  case  before  the  court,  it  is,  we  thiiik,  impossible  to 
mistake  the  intent.  The  testator  unquestionably  intended  to 
make  a  preaiient  provision  for  his  wife,  and  a  future  provision 
for  his  son.  This  intention  can  be  defeated  only  by  expung- 
ing, or  rendering  totally  inoperative,  the  last  clause  of  the  will. 
In  doing  so,  we  must  disregard  a  long  series  of  opinions,  mak-% 
ing  the  intention  of  the  testator  the  polar  star  to  guide  us  in 
the  construction  of  wills,  because  we  find  words  which  indi- 
cate an  intention  to  permit  the  first  taker  to  use  part  of  the 
estate  bequeathed. 

This  suit  is  brought,  for  slaves,— a  species  of  property  not 
consumed  by  the  use,  and  in  which  a  remainder  may  be  lim- 
ited after  a  life  estate.  They  composed  a  part,  and.j>robably 
the  most  important  part,  of  the  personal  estate  given  to  the 
wife  <<  iO  and  for  her  own  use  and  benefit,  and/disposal  abso- 
lutely." But  in  this  personal  estate,  according  to  the  usual 
condition  Of  persons  in  the  situation  of  the  testator,  there  were 
trifling  and  perishable  articles,  such  as  the  stock  on  a  farm, 
household  furniture,  and  the  crop  of  the  year^  wHich  would  be 
eonsumed  in  the  use;  and  over  which  the  exercise  of  absolute 
ownership  was  necessary  to  a  full  enjoyment.  Thea^e  may 
have  been  in  the  mind  of  the  testator  when  he  employed  the 
strong  words  of  the  bequest  to  her.  But  be  this  as  it  nuy, 
we  think  the  limitation  to  tlie  son  on  the  death  of  the  wife  it^ 
strains  and  limits  the  preceding  words  so  as  to  confine  the 
power  of  absolute  disposition,  which  they  purport  to  epnfer 
of  the  slaveib  ^  ^^  s  disposition  of' them  is  may  be  made 
by  a  person  having  only  a  life  estate  in  them.  This  opinion 
is  to  be  certified  to  the  circuit  court 
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This  cause  came  on  to  be  heard  on  the  trsnscript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  dis- 
trict  of  East  Tennessee,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  circuit  court  were  opposed  in 
opinion,  and  which  were  certified  to  this  Court  for  its  opinion, 
agreeably  to  the  act  of  congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel  on  the  part  of  the  plaintijBT; 
on  consideration  whereof,  this  Court  is  of  opinion,  that  Eliza- 
beth Goodwin  took  only  a  life  estate,  by  the  will  of  Britain  B. 
Goodwin,  in  the  slaves  belonging  to  the  personal  estate  of  the 
said  Britain  B.  Goodwin,  and  that  Jesse  Goodwin  had,  by  said 
will,  a  vested  remainder  in  the  said  slaves  that  would  come 
into  possession  on  the  death  of  the  said  Elizabeth.     All  of 
which  is  hereby  ordered  and  adjudged  to  be  certified  to  the 
said  cireuit  court  as  the  opinion  of  this  Court 
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James  Moors,  Defendant  below,  now  Plaintiff  in 
Ebbor  v.  The  President,  Directors  and  Comfant  of 
THE  Bank  of  Columbia,  Defendants  in  Ebrob. 

Tbe  priocipto  el«trly  to  b«  dedactd  fron  the  doeUioM  of  thli  court  on  the  oto- 
tule  of  liiDltiUooa  It,  that  io  ftdditloo  to  tfao  idniMioo  of  »  proMnf  tobilftiiic 
dobt>  tbero  mait  bo  dtbor  ap  oiproM  piomlM  to  poy,  or  circoinitaoeei  from 
wbicb  fto  impHed  promifo  may  fairly  bo  prcraaiod. 

An  eiaiDioatioo  and  ramniary  of  tfao  docUooi  of  tUo  eourt  oo  tbo  ilttalo  of 
BmltatioiM. 

Tbo  EngHib  ttatttto  of  9tb  May  182S,  Goo.  4.  A.  14,  lobtlvo  to  tbo  liailolion 
oftct&onf. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington,  in  the  district  of  Columbia. 

This  was  an  action  on  a  promissory  note  drawn  by  Jamee 
Moore,  the  plaintiff  i  i  error,  in  favour  of  Gilbert  Docker,  and 
by  him  indorsed  to  the  Bank  of  Columbia.  The  note  was  for 
five  hundred  dollars,  dated  April  25th,  1816,  and  payable 
sixty  days  after  date. 

llie  suit  was  commenced  on  the  14th  of  July  1885.  It  waa 
originally  instituted  under  the  provisions  of  the  charter  granted 
to  the  Bank  of  Columbia,  by  filing  a  copy  of  the  note  in  the 
office  of  the  clerk  of  the  circuit  court  for  the  district  of  Colum- 
bia, and  an  order  to  the  clerk  from  the  president  of  the  bank; 
upon  which  a  writ  of  fieri  facias  was  issued  to  the  marshal  of 
the  district,  commanding  him  to  levy  on  the  goods  of  the 
drawer  of  the  note,  the  amount  thereof  with  interest  and  costa. 

On  the  return  of  the  marshal  that  he  had  levied  on  the  goods 
of  the  defendant;  he,  the  defendant,  appeared  in  court  and 
alleged  that  he  had  a  good  and  legal  defence  to  plead  in  bar  Io 
the  claim  of  the  plaintifis  in  the  execution.  The  case  was 
placed  on  the  docket  for  trial;  and  a  declaration  on  the  note 
having  been  filed,  the  defendant  pleaded  the  sUtute  of  limita- 
tions, and  iasue  was  joined  thereon.  A  verdict  was  rendered 
for  the  plaintiffs,  and  judgment  entered  by  the  court 

On  the  trial  the  following  bill  of  exeeptions  was  tendered  by 
the  defendant  in  the  circuit  court;  aud,  under  the  special  allow* 
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anee  of  a  writ  of  error  by  Mr  Chief  Justice  Marshall,  the  ease 
came  before  this  court 

The  plaintiflE^  to  support  the  issue  aforesaid  on  their  part, 
produced  and  read  in  evidence  to  the  jury,  the  note  and  in- 
dorsement in  the  declaration  mentioned,  being  the  only  cause 
of  action  produced  or  shown  in  this  cause;  which  note  and 
indorsement  are  in  these  words,  to  wit: — 

fFaahington  City^  jSpril  25^  1816. 

11500.  Sixty  days  after  date  1  promise  to  psy  Gilbert 
Docker,  or  order,  five  hundred  dollars,  for  valuci  received, 
negotiable  at  the  Bank  of  CSoIumbia.  Jakxs  Mopu. 

Credit  the  drawer.     6.  D. 

Indorse—Pay  the  contents  of  the  within  note  io  the  Presi- 
dent, Directors  and  Company  of  the  Bank  of  Ciolumbia,  or 
order*    Value  received.     Gilbert  Docker. 

The  plaintiffs,  in  order  to  prove  an  acknowledgement  of  the 
defendant  withinthree  years  next  before  the  commencement 
of  this  suit,  so  as  to  take  the  case  on  the  said  note  out  of  the 
statute  of  limitations,  produced  William  A.  Rind,  who  testified 
that  in  the  summer  of  1823  he  went  into  a  tavern  to  read  the 
newspapers,  where  he  saw,  in  the  public  room*,  the  defendant 
and  two  companions  drinking,  the  defendant  appearing  to  be 
elevated  with  what  he  had  drank.  After  the  witness  came 
into  the  room,  and  while  sitting  there  looking  at  the  news- 
papers, he  overheard  a  conversation  between  the  defendant 
and  .his  two  companions,  in  which  they  were  bantering  him 
about  his  independent  circumstances,  and  his  being  so  clear  of 
debt  or  of  the  banks;  when  the  defendant  jumped  up  and 
danced  about  the  room,  exclaiming,  **  Yes,  except  one  damned 
five  hundred  in  the  Bank  of  Columbia,  which  I  can  pay  at  any 
time.''  No  part  of  this  conversation  was  addressed  to  the 
witness,  nor  did  he  take  any  part  in  it  The  witness  had  been 
for  some  time  clerk  in  tbf  Bank  of  Columbia,  in  Georgetown, 
but  was  then  in  the  prison  bounds  in  the  city  of  Washington; 
and  after  his  discharge  from  the  prison  bounds,  immediately 
returned  to  the  bank  in  Georgetown;  he  brieves  the  defend- 
ant, at  the  time  of  the  above  conversation,  knew  him  to  be  a 
elerk  of  the  Bank  of  Columbia;  and  the  defendant,  at  the  time 
he  used  the  expressions  above  mentioned,  tum^  round  and 
looked  at  the  witness:  the  witness  at  the  time  knew  that  the 
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note  in  quettion  wm  lying  pTer  in  bank,  and  knows  of  no 
other  fi^e  hundred  dollar  note  of  the  defendant  in  that  bank, 
but  what  was  paid.  The  ptaintifla  further  proved,  that,  upon 
examination  of  their  books,  no  other  discounted  note  of  the 
defendant  stood  charged  to  the  defendant  at  the  time  of  the 
said  conversation. 

Whereupon  the  counsel  for  the  defendant  prajed  the  court 
to  instruct  the  juiy  that  the  evidence  aforesaid  did  not  import 
such  an  acknowledgement  of  Uie  debt  in  question  as  wu  suffi- 
cient to  take  it  out  of  the  statute  of  limitationa;  which  instrue- 
tions  the  court  refused,  and  permitted  the  said  evidence  to  go 
to  the  jury  u  evidence  of  an  acknowledgement  to  repel  the  bar 
of  the  statute.    To  which  deciaion  the  defendant  excepts,  &c. 

The  esse  was  argued  by  Mr.  Z.  C.  Lee  and  Mr  Jones  for 
the  plaintiff;  and  by  Mr  Lear  and  Mr  Sergeant  for  the  de- 
fendants. 

For  the  plaintiff  in  error  it  was  contended,  that  the  promise 
upon  which  the  drawer  of  the  note  was  sought  to  be  made 
liable,  wu  too  vague  and  indefinite.  It  was  not  made  witfi 
the  requisite  deliberation,  oorlo  a  person  capable  of  receiving 
it  for  the  benefit  of  the  holders  of  the  note.  No  agent  for  the 
bank  was  present;  nor  were  the  circumstances  of  the  esse  such 
as  that  a  serious  purpose  of  reviving  an  extinguished  liability 
for  the  note  could  be  inferred. 

Nor  was  the  promise  such  as  was  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  Cited,  1  Starkey's  Rep.  73;  S 
Taunt  Rep.  380;  3  Bingh.  389;  1  Serg.  h  Rawle,  176;  5 
Binney,  530;  11  Johns.  146;  15  Johns.  511;  8  Pickering, 
368;  8  Cranch,  73;  11  Wheat  309,  314;  IS  Wheat  567;  1 
Peters,  351,  362. 

It  was  admitted  that  a  clear  unequivocal  acknowledgement  of 
a^debt  is  sufficient  to  prevent  the  operation  of  the  statute;  but 
it  must  be  such  as  amounts  lo  a  new  eontraet  The  former 
liability  will  dispense  with  a  new  conaideration;  but  in  all  other 
respects  there  must  be  ei|Ough  to  infer  a  new  eontraet  .Here 
there  was  not  sufficient  to  sustain  an  action  on  the  promise. 

Mr  Lear  and  Mr  Sergeant  for  the  defendants  itt  errer. 
The  decisions  of  this  conrt  bate  extended  tfie  operatioii  of 


JANUARY  TERM  1832  99 

£lfdoft  ▼.  Tte  Btok  ofColunibii^] 

the  stfttute  of  limitetioiia  further  perhaps  than  any  other;  yet  this 
court  ha^neveraaid  that  an  uDConditional  acknowledgement  of 
a  specific  sum  would  not  remove  the  bar  without  any  promise 
to  pay.  On  the  contrary,  there  is. a  clear  intimation  in  the 
case  of  Bowie  and  Henderson,  6  Wheat  514,  that  it  would. 

In  this  case  there  is  an  unequivocal  acknowledgement  that 
five  hundred  is  owing  from  the  plaintifif  to  the  bank.  Five 
hundred  what?  The  court  must  supply  wmetAingfif  it  is  tp 
be  left  to  the  court,  though  it  is  rather  the  province  of  the 
jury,  and  should  lyive  been  left  to  the  jury  to  infer  what' kind 
of  money  was  meant  But  if  the  inference  is  for  the  cour% 
will  they  not  understand  by  it  the  legal  and  usual  currency  of 
the  country  ?  Would  they  say  that  a  man,  speaking  of  a  debt 
of  five  hundred  to  a  bank  dealing  in  dollars  and  cents  only, 
meuki  pounds  and  not  dollars.  The  fair  inference  then  is, 
that  he  meant  either  dollars  or  cents;  but  it  is  not  likely  that 
he  would  owe  the  bank  a  debt  so  small  as  five  hundred  cents, 
and  if  he  did,  he  would  not  call  it  five  hundred  cents,  but  five 
dollars.  It  is  only  to  an  amount  less  than  one  dollar  that  we 
apply  the  denomination*  of  cents,  as  fifty  cents  or  seventy-five 
eent^  but  no  one  in  common  parlance  speaks  of  five  hundred 
cents.  The  only  fair  inference  is,  therefore,  that  he  spoke  Ckf 
dollars,  and  must  have  meant  a  note  of  five  hundred  dollai:* 
which  he  owed  the  Bank  of  Columbia.  This  is  corroborated 
by  our  showing  that  be  actually  did  owe  a  note  of  five  bundled 
dollars  to  that  bank,  for  which  he  had  been  sued  before  be 
inade  the  acknowledgement 

The  acknowledgement  then  is,  in  itself,  sufficient,  according 
to  the. case  of  Bowie  and  Henderson.  Is  it  necessary  that  it 
should  hb  made  to  the  plaintiff  himself?  Many,  if  not  most 
of  the  cases,  show  that  the  acknowledgement  is  made  io  the 
person  who  is  called  as  a  witness  to  prove  it  It  wassc  in  the 
case  of  Wettzell  and  Bussard,  11  Wheat  309;  and  is  decided 
to  be  binding  by  the  ease  pf  Oliver  v.  Oray,  1  Har.  h  Gill, 
918,  to  whomsoever  made.  This  ease  of  Oliver  and  Oray  is 
decided  by  the  highest  court  of  the  state  of  Maryland,  upon 
the  construction  of  a  statute  of  that  state,  which  is  the  very 
statute  pleaded  in  the  case  at  bar;  and  this  court  has  repeatedly 
said,  that  it  would  adopt  the  rule  of  construction  of  the  highest 
tribunal  of  a  stale  as  to  their  statutes  and  practice.  If  it  be 
Vox..  VI.— 31 
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contended  that  this  is  now  by  adoption  a  ftatote  of  thia  dia* 
trictf  and  that  the  caae  of  Oliver  and  Gray  haa  been  decidied 
lately,  and  aitfce  the  adoption  Qt  the  atatute  here  to  the  caae  of 
Ooldaborough  y.  Orr,  6  Wheat  S17,  ia  relied  upon;  in  which 
thia  court  decided  a  point  of  practice  under  the  attachment 
law  of  thia  diatrict,  upon  the  authority  of  a  deciaion  of  the 
court  of  appeala  of  Maryland;  ao  recent  that  it  had  not  been 
reported,  and  waa  procured  in  manuacript  firom  Annapolia,  by 
one  of  the  conn^l  in  the  cauae* 

If  the  acknowledgement  ia  in  itaelf  auflScient,  I  cannot  for  a 
momei^  auppoae  that  it  \fi  the  lew  binding  becauge  made  in  a 
tavern,  or  while  the  man  \/aa  drunk. 

The  oaaea  of  Cleminaton  v.  Williama,  8  Cranch,  79;  of  Wet- 
aaell  and  Buaaard,  11  Wheat.  309;  and  Bell  and  Morriaoni  1 
Petera,  S52|  have  gone  aa  far  probably  in  extending  the  opera* 
tion  of  the  atatute  of  limitationsi  aa  thia  court  will  ga  Thia 
being  auch  an  unqualified  acknowledgement  of  a  specific  debt 
aa  thoae  baaea  aeem  to  require,  it  ia  considered  sufficient  to  re- 
move the  bar  of  the  atatute. 

Bfr  Jqatiee  TaoMPaov  delivered  the  opinion  of  the  Court 

The  only  question  in  thia  caae  ia,  whether  the  evidence 
oHiNred  upon  the  trial  waa  aufficient .  to  prevent  the  atatute  of 
limitation  from  barring  the  action. 

The  suit  waa  founded  upon  a  promiasory  note  made  by  the 
plaintiff  in  error,  bearing  date  the  S5th  of  April  181 6,  by 
whichi  aizty  daya  after  date,  he  promiaed  to  pay  Gilbert 
Docker  or  order  five  hundred  dollars,  value  received,  at  the 
Bank  of  Columbia. 

The  note  waa  duly  indorsed  to  the  Bank  of  Columbia,  and 
id  July  1825  a  auit  waa  commenced  in  the  circuit  court  of  the 
United  Statea  for  the  diatrict  of  Columbia,  upon  that  note.  The 
statute  of  limitationa,  among  other  pleaa,  waa  interposed;  and 
the  plaintiff  in  the  court  helow,  to  take  the  caae  out  of  the 
atatnte,  proved  by  William  A.  Rind,  that  in  the  aummer  of 
18S8  he  went  into  a  tavern  to  read  the  newapaperB^  when  he 
aaw  ia  the  public  room  the  defendant  Jamea  Moore  and  two 
edmpaniona  drinkin|^  Moore  appearing  to  be  elevated  with 
wliit  be  hid  drank;  and  Whilst  there,  looking  at  tbe-vewapapers^ 
he  overiieaid  a  eonvenation  between  the  defenduit  and  hia 
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turn  cooiptnioniy  in  whieh  tbey  were  btntering  him  about  his 
independent  eircttmsttneefli  and  of  his  being  ao  dear  of  debt 
or  of  tlie  banksi  when  the  defendant  jumped  op  and  daneed 
about  ib»  Toom,  ezclaiming,  '^  YeSy  except  one  damned  five 
hundred  in  the  Bank  of  Columbia^  which  I  can  pajr  at  aqy 
time.''  No  part  of  thia  conyenation  waa  addreaaed  to  the 
witneaa.  The  witneaa  had  been  a  clerk  in  the  bank,  but  waa 
then  in  the  priaon  bounda  in  ib»  tlty  of  Waahington,  and 
after  hia  diadiarge  from,  priaon,  he  immediately  returned 
to  the  baLk  in  Cteorgetown.  The  witneaa  beUeyed  the 
defendant  knew  him  to  be  a  cle^k  in  the  bank.  At  thia 
time  he,  the  witneai^  knew  the  note  in  queation  waa  lying 
oyer  in  bank,  and  heknowa  of  no  other  fiye  hundred  dollar 
note  of  the  defendant  in  that  bank  but  what  ia  paid.  The 
plaintifia  further  proyed,  that  upon  examination  of  their 
hooka,  no  other  diacounted  note  of  the  defendant  atood  char|^ 
ed  to  him  at  the  time  of  the  conyeraation  refinred  to  by  the 
witneaK 

Upon  thia  eyidenoe  the  defendant  prayed  the  court  to  in- 
atruet  the  jury  thlit  the  eyidence  aforeaaid  did  not  import  auch 
an  acknowledg^fnent  of  the  debt  in  queation  tf  waa  aufficient 
to  take  it  out  of  the  atatoto  of  limitationa;  whieh  inatruction 
the  court  refuaed,and  pemiitted  the  eyideoee  to  go  to  the  juiy, 
aa  eyidence  of  an  acknowledgement  to  repel  the  bar  of  the 
afatate.  The  jury  found  a  yerdict  for  He  plaintiff  A  bill  of 
exceptiona  waa  taken  to  the  deeiaion  af  the  couH,  and  the  cate 
ia  brought  here  by  writ  of  error. 

The  queation  aa  to  what  aball  be  a  aufficient  acknowledge- 
ment or  prolniae  to  take  a  caae  out  of  the  atatute,  haa  frequently 
leeeiyed  the  attention  and  examination  of  thia  courts  and  the 
eaaea  both  in  England  and  in  thia  country  haye  been  critically 
reyiewed.  It  ia  deemed  unneceasary  again  to  trayel  oyer  thia 
ground,  but  it  ia  aufficient  barely  to  apply  aome  of  the  rulea 
and  principlea  to  be  extracted  from  theae  eaaea,  to  the  facta  in 
the  one  now  before  ua. 

Thia  court,  in  the  caae  of  Cleminaton  y.  Williama,  8  Cranch, 
72 f  nearly  twenty  yeara  aince,  expreaaed  a  yery  decided  opi- 
nion, that  eourta  had  gone  quite  far  enough  in  admitting  ac» 
knowledgementa  and  confeaaiona  to  bar  the  operation  of  the 
atatete  of  -  limitationa,  and  that  thia  court  waa  not  inclined,  to 
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extend  tbem:  that  the  ilatute  was  entitled  to  the  etme  re* 
q>ect  M  other  statates,  and  oug^t  not  to  be  explained  away. 
And  from  the  coarse  of  deciaions  in  the  itate  courtsi  aa  wdl 
as  ic  England,  aueh  aeems  to  have  been-the  genenJ  impreaaion; 
and  they  have  been  gradually  returning  to  a  construction  more 
in  accordance  with  the  letter,  aa  well  as  the  spirit  and  inten- 
tion of  the  statute. 

In-  the  case  refentd  to,  it  was  laid  down  aa  a  rule  applica- 
ble to  this  question,  that  an  acknowledgement  of  the  origi- 
nal justice  of  a  claim,  was  not  sufficient  to  take  the  case  out  of 
the  statute;  but  thb  acknowledgement  must  go  to  the  fact  that 
it  waa  atill  due.  And  in  Wetzell  y.  Buasard,  11  Wheat  310, 
it  ia  held,  that  the  acknowledgement  must  be  unqualified  and 
unconstitutional,  amounting  to  an  admission  that  the  original 
debt  wis  justiy  demandable.  If  the  acknowledgementa  are 
f^nditiooal,  they  cannot  be  construed  into  a  reriyal  of  the 
original  cause  of  action;  unless  that  be  done  on  which  the  re- 
yiyal  waa  made  to  depend.  It  may  be  considered  a  new  pro- 
miae,.lbr  wh^ch  the  old  debt  is  a  sufficient  consideration;  and 
the  ^intiff  ouf^t  to  proye  a  performance,  or  a  readinesa-to 
perform  the  condition  on  which  the  promiae  waa  made. 

Thia  is  the  doctrine  which  prevaila  in  the  state  courts  gene- 
fally.  In  Now  York  it  ia  held,  that  an  acknowledgement,  to 
take  a  caae  out  of  the  statute  of  limitations,  must  be  of  a  pre- 
aent  subsisting  debt  If  the  acknowledgement  be  qualified  ao. 
as  to  repel  the  prcpomptton  of  a  promise  to  pay,  it  is  not  suffi- 
cient eyidence  of  a  promiaa  to  nay,  ao  as  to  preyent  the  ope- 
latiooi  of  the  statute.  16  Johns.  Rep.  511;  6  Johns.  Ch. 
Rqp.  966,  S00.4 

Thia  question  span,  reeentiy  (ISM),  came  undei-the  eon- 
rideration  of  this  court  in  the  ease  of  Bell  y.  Morrison,  1  Pe- 
ters^ S59^  and  underwent  a  yery  elaborate  examination;  and 
the  leading  caaes  in  the  English  and  American  eoorta  were 
reviewed,  and  the  court  aay,  <<  we  adhere  to  the  dootrine  is 
WetieU  y.  Boaaard,  and  think  it  the  only  exposition  of  the 
•tatnte  iiriiich  ia  conaialtet  with  ita  tnie  object  and  import 
If  the  bar  ia  aought  to  he  nmoyed  by  the  proof  of  a  new  pro- 
miae, thai  promiae,  ai  a  new  cauae  of  aetion,  ooglbt  to  he 
preyed  in  a  deur  and  explicit  inanner,  and  he  in  ita  terma  im* 
eqmyoeal  and  determinate.'' 
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If  there  be  no  ezpr«i0  promise,  but  a  promise  is  to  bertised 
by  implication  of  law  from  theacknowledgement  of  the  party, 
saeh  acknowledgement  ought  (o  contain  an  unqualified  and 
direct  admission  of  a  previous  subsisting  debt,  which  the  party 
is  liable  and  willing  to  pay.  If  there  be  accompanying  cir- 
eumstances  which  repel  the  presumption  of  a  promise  or  inten- 
tion to  pay,  if  the  expressions  be  equiyocal,  yague  and  inde- 
termioate,  leading  to  no  certain  conclusion,  but  at  best  to 
probable  inferences,  which  may  affect  different  minds  in  dif- 
ferent wajra,  they  ought  not  to  go  to  a  jury  as  evidence  of  a 
new  promise  to  revive  the  cause  of  action..  Any  other  course 
would  open  all  the  mischiefs,  against  which  the  statute  wab 
intended  to  guard  innocent  persons,  and  expopa  them  to  the 
danger  offing  entrapped  in  eareles»  conversations. 

The  principle  elearly  to  be  deduced. from  these  cases  is,  that, 
in  addition  to  the  admission  of  a  present,  subsisting  debt,  there 
most  be  either  an  express  promise  to  pay,  or  circumstances 
from  which  an  implied  promise  may  fairly  be  presumed. 

And  this  is  the  conclusion  to  which  the  English  courts, 
afler  a  most  vacillating  course  of  decisions,  had  come,  before 
the  late  act  of  parliament  of  Geo.  IV.  ch.  14.  This  act  shows, 
in  a  very  striking  point  of  idew,  the  sense  of  that  country  of 
the  grest  mischiefs  which  had  resulted  from  admitting  vague 
and  loose  declarations,  in  a  great  measure  to  set  aside  and 
make  void  the  statute  of  limitations. 

That  act  (9th  May  18S9)  recites,  that,  whereas  various 
questions  have  arisen  in  actions  founded  on  simple  contract 
as  to  the  proof  and  effect  of  acknowledgements  and  promises 
oflered  in  evidence  for  the  purpose  of  taking  cases  out  of  the 
operations  of  said  enactments  (statute  of  limitations),  and  it  is 
expedient  to  prevent  such  questions,  and  to  make  provision 
for  giving  eflbct  to  the  said  enactments,  and  to  the  intention 
thereof:  be  it  enacted,  &c.,  that  in  actions  of  debt,  or  upon 
the  case  grounded  upon  any  simple  contract,  no  acknowledge- 
ment or  promise  by  worda  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  eantractf  whereby  to  take 
any  case  out  of  tne  operation  of  the  said  enactments,  or  to  de- 
prive any  party  of  the  benefit  thereof;  unless  such  acknow- 
ledgement or  promise  shall  be  made,  or  contained  by  or  in 
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some  writing  to  be  signed  by  the  party  chargeable  thereby^ 
Martin's  Treatise  on  Act  9  Geo.  IV. 

Although  this  act  can  have  no  direct  bearing  upon  the  ques^ 
tion  here,  it  senres  to  illnstrate  and  confirm  the  fitness  and 
policy  of  the  course  pursued  by  our  courts,  in  cautiously  ad- 
mitting loose  yerbal  declarations  and  promises  to  take  a  case 
out  of  the  statute  of  limitations 

I£  the  doctrine  of  this  court,  as  laid  down  in  the  eases  I 
have  referred  to,  is  to  gpTcm  the  one  now  before  us,  the  fscts 
and  cirdimstances  giyen  in  eridenoe  (all  yery  far  short  of 
taking  the  case  out  of  the  statute  of  limitations*  There  is  no 
dunect  acknowledgement  of  a  present  subsisting  debt;  no  ex. 
press  promise  to  pay;  nor  any  circumstances  from  which  an 
implied  promise  may  fairly  be  presumed.  The  declarations 
of  the  defendant  below  were  yague  and  indeterminate,  leading 
to  no  certain  conclusion,  and  at  best  to  probable  inference 
only;  and  indeed,  if  unexplained  by  any  other  eyidence, 
they  were  senseless.  It  is  left  gneertain  eyen  whether  the 
conyersation  referred  to  the  note  in  question.  The  eyidence 
that  this  was  the  only  fiye  hundred  dollar  note  of  his  lying 
oyer  in  the  bank,  might  afford  a  plauaible  conjecture  that  this 
was  the  one  alluded  to.  But  that  is  not  enough,  according  to 
the  rale  laid  down  in  Bell  y.  Morrison;  nor  is  there  any 
direct  admission  of  a  present  subsisting  debt  due.  The  epi- 
thet which  accompanied  the  declaration^  would  well  admit 
of  a  contrary  condusion;  and  that  there  were  some  circum- 
stances attending  it  that  would  Jead  him  to  resist  payment 
The  assertion  of  his  abili^  to  pay,  is  no  promise  to  pay. 

The  whole  declarations,  taken  together,  do  not  amount 
either  to  an  explicit  promise  to  pay,'made  in  terms  unequiyo- 
cal  and  determinate,  or  disclose  circumstances  from  which  an 
implied  promise  msy  ftirty  be  presumed;  one  or  the  other  of 
which  this  court  has  nid  u  necessary  to  take  the  case  out  of 
the  statute. 

The  court  below  therefore  emd  in  notgiyingtbe  instrae- 
tions  prayed  for  by  the  defendant 

The  judgment  mail  aocordin|^y  be  reversed,  and  the  cause 
sent  back,  with  direcUons  to  issue  a  yeoire  de  noyo. 
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William  Pvbsoll  ahb  ordsBB,  Appsllahts  t.  JAicxi 
Elliott  aitd  OTEBBi,  Appxllxxs. 

TIm  compbintBli  fiM  i  bOI  for  i  perpetnal  ii^oBctioiiy  tnd  to  obttgo  the  tppol- 
ItM  10  doUvor  vp  tf  dood  of  cooTOjmco  of  Itodo,  tnd  wfaieh  dood,  in  t  mU 
b^'^ttn  tho  portlofy  hod  boon  doeltrod  by  tbo  court  void  oo  Us  freo.  **  Tho 
eoiirt  i*  Will  ftUtfiod  that  thlo  would  bo  a  propor  cmo  for  a  doerao  aeoofdiog 
to  tbo  prayor  of  tbo  bOI,  if  tbo  dofoetlvottoM  of  tbo  eooToyaneo  waa  not  ap- 
paiooC  00  Ito  Imo»  Iwt  waa  to  bo  prorod  by  oztilnaic  toftimoDy."  Bat  wbofo 
fbo  dolbotlTODflaa  li  ao  apptioot,  tbo  ooort  will  not  ordor  tbo  dood  to  bo  doU- 
vofadop. 

Tbo  dofoDdantain  tbair  aoawor  hiaiat  OB  tboir  titio  botb  it  law  and  in  oqolty;  and 
on  boing  loft  ftoo  to  aaMrt  tbat  tltlo,  if  tbay  aball  cbooao  o  to  do.  Aganoral 
dtwBJwioB  of  tbo  bm  wttb  eoata,  tbo  eourt  aatigoinl^  do  loaaoo  for  tbat  dia- 
mlwion,  may  bo  cooddorad  aa  a  docfoo  afBrming  tbo  prioeiploa  naortod  In  tbo 
anawor,  aa  loafing  tbo  dotedanta  at  fiill  Ubarty  to  aaMrt  diolr  titlo  in  aootbor 
i|ioctment|  i^  aa  giving  iOBo  continoaneo  to  tbal  titlo.  Tbo  doerao  of  tbo 
efacoit  eonrt dinniiiing  tbo oomplalnanta'  bill  oogbt  to  bo^  modifiod  aa  to oz- 
pcoib  tbo  pilnclpte on  wbleb  tbo  b|lli  diimiatod, ao  aa  not  to  prajodico  tbo 


In^ioddition  to  tbo  IkeC  Aown.by  tbo  bill  and  anawor*  tbat  tho  cootrotoiay  bo* 
twoon  tbo  poitiof  aa  to  tbo  titlo  to  tbo  landa  waa  not  abandonod  by  the  defend- 
antf»  a  (aet  wbicb.ia  ontilled  to  aomo  faiflnonoo  In  tbo  qooation  of  eoata;  tbo  bill 
praya'  that  tbo  dotedanii  mig^t  bo  oqloinod  ftom  oommltting  waato  wbOo 
thoy  lalainod  ponawian  of  tho  praoilaoa;  tbat  a  raeolTor  might  bo  appointod, 
and  that  an  aceoont  of  lonti  bo  taken.  Ilieeo  aro  propor  objecta  of  eqoi^  Jih 
iledictlon.  If  they  had  boon  aceompHibdd  when  the  decree  waa  pronoancod* 
Iho  bin  niight  have  boon  diimlaiod,  bat  not  ao  Ik  aa  la  diadoimd  by  tho  reeocd, 
with  eoata.    Tho  dotedanta  wom  bM  ontWod  to 


APPEAL  from  the  eircuit  eoart  of  the  United  States  for 
the  distriet  of  Eentacky. 

The  caae  wae  argqed  by  Mr  Wicklifle  for  the  appellanti^ 
and  by  Mr  Loughborough  for  the  appellees. 

The  fiicta  and  pleadings  are  fully  atated  in  the  opinion  of 
thecoort 

Mr  Chief  Juatiee  Mabsaall  delivered  the  opinion  of  the 
Court 

Thb  is  an  appeal  from  a  decree  of  the  court  of  the  United 
States  for  the  seventh  circuit  and  district  of  Elentuckj,  dis- 
missing the  plaintifls  bill  filed  in  that  court,  with  costs. 

The  bill  states  that  the  plaintiffs  are  the  heirs  and  represen- 
tatives of  Sarah  G.  Elliott,  deceased,  who  departed  this  life 
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intestate,  seised  of  a  valuable  estate  in  the  couDty  of  Wood- 
fordi  wfaich  descended  to  them.  That  in  her  life  time,  in  the 
year  181 S,  James  Elliott,  her  husband,  caused  a  deed  to  be 
made  audi  recorded,  purporting  to  be  executed  by  the  said 
Sarah  G.  and  himself^  for  the  purpose  of  cooyeying  the  said 
land  to  Benjamin  Elliott,  who  immediately  re-conyeyed  the 
same  to  the  said  James  Elliott  The  complainants  allege,  that 
this  deed  was  neyer  properly  executed  by  their  ancestor;  that 
she  was  induced  by  the  said  James  to  belieye,  that  it  eon- 
yeyed  only  an  estate  for  her  life;  that  she  was  preyailed  on 
under  .this  belief  to  accompany  him  to  the  clerk's  office,  where 
she  acknowledged  the  said  deed*  without  apy  privy  examina^ 
tion,  which  is  required  by  law.  .  The  deed  was  recorded  on 
her  acknowledgement  without  any  certificate  of  privy  examin- 
ation. The  said  Sarah  6.  departed  this  life  in  the  year  188  , 
soon  after  which  her  heirs  brought  an  ejectment  in  the  circuit 
court  for  the  recovery  of  the  land.  While  it  was  depending, 
in  November  1883,  the  said  James  Elliott,  having  failed  in 
^n  attempt  to  induce  the  clerk  to  alter  the  record,  prevailed 
on  the  county  court  of  Woodford,  on  the  motion  of  Benjamin 
Elliott,  to  make  the  following  order. 

"  Woodford  county,  set— November  county  court,  1883. 

^  On  motion  of  Benjamin  Elliott,  by  bis  attorney,  and  it 
appearing  to  the  satisfaction  of  the  court  by  the  indorsement 
on  the  deed  from  James  Elliott  and  wife  to  him,  under  dste 
of  the  18th  of  June  1813,  and  by  parol  proof  that  the  said  deed 
was  acknowledged  in  due  form  of  law  by  Sarah  Elliott,  before 
the  derk  of  this  court,  on  the  llth  day  of  September  1813^  but 
that  the  certificate  thereof  was  defectively  made  out,  it  is  ordered 
that  the  said  certificate  be  amended  to  conform  to  the  provi- 
sions of  the  law  in  such  cases,  and  that  said  deed  and  certifi- 
cate, as  amended,  be  ag»in  recorded;  whereupon  the  said  cer- 
tificate was  directed  to  be  amended  to  read  in  the  words  and 
figures  following,  to  wit: 

<<  Woodford  county,  set — September  11,  1813. 

**  Thisday  the  within  named  James  Efliott,  and  Sarah  his  wife, 
appeared  bdfore  me,  the  clerk  of  the  court  for  the  county  afore- 
said, and  acknowledged  the  within  indenture  to  be  their  act 
and  deed;  and  the  sidd  Sarah  being  first  examined  privily  and 
apart  from  her  said  husband,  did  declftre  that  slie  freely  and 
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willingiy  iealed  and  delivered  said  writing,  which  was  then 
shown  and  explained  to  her  by  me,  and  wished  not  to  retract 
it,  but  consented  that  it  should  be  recorded/'  The  said  deed, 
order  of  court,  and  certificate,  as  directed  to  b»  amended,  is 
all  duly  recorded  in  my  o£5ce. 

Teste,  Jobs  McKnmT,  Jb.,  C.  W.  C.  C. 

Indorsements  on  the  back  of  the  foregoing  deed,  to  wit: — 
James  Elliott  et  ux.  to  Benjamin  Elliott — Deed. 

Acknowledged  by  James  Elliott  and  Sarah  O.  Elliott,  Sep- 
tember 11,  1813. 

Att  J.  McKivmsTi  Jb.,  C.  W.  C. 

R*  B.  F.  page  199.     Recorded  deed-book  E,  page  56^  67. 
Att  C.  H.  Mo.,  D.  Clk. 

The  said  James  ElKott  departed  this  life  dpring  the  pen- 
dency 6{  the  ejectment:  it  was  revived  against  James  Elliott, 
his  son,  as  terre  tenant,  and  determined  in  feyour  of  the  plain- 
tiffs in  November  1823.  The  bill,  which  was  filed  during  the 
term  at  which  the  judgment  in  ejectment  was  rendered,  alleges 
that  the  defendants  retain  possession  of  the  premises  by  them- 
selves and  their  tenants,  who  are  doing  great  waste  by  Cutting 
and  destroying  the  timber,  and  who  threaten  to  continue  their 
possession  by  suing  out  a  writ  of  error  to  the  judgment  of  the 
court  It  charges  that  the  defeAdants  are  receiving  the  rents, 
which  some  of  them  will  be  unable  to  repaj ;  prays  for  an  in- 
junction to  stay  waste;  that  a  receiver  may  be  appointed;  that 
the  rents,  from  the  death  of  Sarah  6.  Elliott,  may  be  accounted 
for;  t£at  the  deed  may  be  surrendered  up  to  be  cancelled;  and 
for  further  relief. 

The  injunction  was  awarded. 

The  writ  of  error  to  the  judgment  of  the  circuit  court  came 
on  to  be  heard  in  this  court  at  January  term  1828,  1  Peters, 
398,  when  the  judgment  was  affirmed;  this  court  being  of  opi- 
nion that  the  deed  from  James  Elliott  and  Sarah  6.  his  wife, 
was  totally  incompetent  to  convey  tiie  title  of  the  said  Sarah 
O.  to  the  tract  of  land  therein  mentioned. 

In  November  ISiBf  the  defendants  filed  their  answer,  in 
which  they  claim  the  land  in  controversy  as  heirs  of  James 
Elliott,  deceased.  They  insist  that  the  deed  from  James  El- 
liott and  Sarah  G.  his  wife,  recorded  in  the  court  of  Woodford 

■ 

eoaoty^  was  fairly  and  legally  executed,  and  eonveyed  the 
Vol.  VL— N 
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land  it  purports  to  coavej.  That  Sarah  G.  Elliott  was  prl^ 
yily  examined  according  to  law,  and  that  the  omission  to  re- 
cord her  privy  examination  was  the  error  or  the  clerk,  which 
was  afterwards  corrected  by  order  of  the  court,  so  ^  to  con- 
form  to  the  truth  of  the  ease.  They  deny  that  the  deed  from 
Sarah  O.  Elliott  was  obtained  by  any  misrepresentation;  and 
say,  they  have  heard  that  the  judgment  of  the  circuit  court 
has  been  affirmed  in  the  supreme  court,  and  that  they  have  not 
determined  to  prosecute  any  other  suit^  but  hope  they  will  be 
left  free  on  that  subject. 

In  May  term  1829,  the  cause  came  on  .to  be  heard^  when 
the  bill  of  the  )>laintiA  was  dismissed  with  costs.  They  ap- 
peal froni  the  decree  to  this,  court 

The  principal  object  of  the  bill  was  to  quiet  the  title  by  re- 
moving the  cloud  hanging  over  it,  in  consequence  of  the  out- 
standing deed  executed  by  James  Elliott  and  Sarah  G.  his 
wife.  This  applieatioh  is  resisted  in  the  argument,  upon  the 
principle,  that  the  deed,  having  been  declared  by  this  court  to 
be  void  on  its  face,  can  do  no  injury  to  the  plaintiffs;  who 
ought  not  therefore  to  be  countenanced  by  a  court  of  equity  in 
an  application  to  obtain  the  surrender  of  a  paper  from  which 
they  can  have  nothing  to  apprehend;  by  which  application  the 
defendants  are  exposed,  without  reasonable  cause,  to  unneces- 
sary expense.  Tliat  under  such  circumstances  a  court  of 
equity  can  have  no  jurisdiction  over  the  cause. 

The  court  is  well  satisfied  that  this  would  be  a  proper  case 
for  a  decree  according  to  the  prayer  of  the  bill,  if  the  defec- 
tiveness of  the  conveyance  was  not  apparent  on  its  face,  but 
was  to  be  proved  by  extrinsic  testimony.  The  doubt  respecting 
the  propriety  ofthe  interference  ofa  court  of  equity,  is  produced 
by  the  facts  that  the  deed  is  void  upon  its  face;  andhas  been  de- 
clared to  be  void  by  this  court  It  is.  therefore  an  unimportant 
ptper^  which  cannot  avail  its  possessor.  The  question  whether 
a  court  of  equity  ought,  in  any  case,  to  decree  the  possessor  of 
such  a  paper  to  surrender  it,  is  involved  in  considerable  doubt; 
and  is  one  on  which  the  chancellors  of  England  seem  to  have 
entertained  different  opinions.  Lord  Tburiow  was  rather  op- 
pc*sed  to  the  exercise  of  this  jurisdiction,  3  Bro.  Ch.  Rep.  15, 
18:  and  Liord  Loo^borough  appears  to  have  concurred  with 
him,  S  Ves.  368;  and  in  Gray  v.  Matthias,  5  Yes:  286,  the 
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ooort  of  eichequer  refused  to  decreey  that  a  bond  whieb  was 
TOid  upon  its  Cice  should  be  deUyered  up;  principally  on  ao» 
count  of  the  expense  of  such  a  remedy  in.  ^uity,  when  the 
defence  at  law  was  unquestionable.  In  this  case  Chief  Baroa 
M'Donald  said,  that  the  defendant  should  hare  demurred  to 
the  action  upon  that  bond.  Instead  of  that,  he  comes  here 
professing  that  it  is  a  piece  of  waste  paper.  He  goes  through 
a  whole  course  of  equitable  litigation,  at  the  expense  of  two  or 
three  hundred  pounds.  In  such  a  case,  though  equity  may 
haTe  concurrent  jurisdiction,  it  is  not  fit  in  the  particular  case 
that  equi^  should  entertain  the  bilL 

Lord  Eldon  inclined  to  favour  the  jurisdiction,  7  Yes.  8; 
Id  Yes.  581.  He  thought  the  power  to  make  yexatious  de- 
mands upon  an  instrument,  s  often  as  the  purpose  of  yexa* 
tion  may  urge  the  party  to  make  them,  furnished  a  reason  for 
decreeing  its  surrender. 

In  1  Johnson's  Ch.  Reports,  517,  Chancellor  Kent  concludes 
a  yery  able' review  of  the  eases  on  this  subject  with  obseryiog, 
<<  I  am  indined  to  think,  that  the  weight  of  authori^,  and  the 
reason  of  the  thin|^  are  equally  in  &TOur  of  the  jurisdiction  of 
the  court,  whether  the  instrument  is  or  is  not  yoid  at  law,  and 
whether  it  be  Toid  from  matter  appearing  on  its  &oe,  or  from 
proQf  taken  in  the  cause,  and  that  these  assumed  distinctions 
are  not  well  founded. '' 

The  opinion  of  this  learned  ehanceDor  is  greatly  respected* 
by  this  court  He  modifies  it  in  some  degree  by  afterwards 
sayitt|^  <<bat^  while  I  assert  the  anthority  of  the  court  to  su^ 
tain  sueh  bills^  I  am  not  to  be  understood  as  encouraging  ap- 
plieations  where  the  fitness  of  the  exercise  of  the  power  ^  the 
court  is  not  pretty  stroni^y  displayed.  Perhaps  the  eases  may 
all  be  reeoBcOed  on  the  general  principle,  that  the  exerdse  of 
this  power  is  to  be  regulated,  by  sound  discretion,  a  the  cir- 
enmstanees  of  the  indiridual  ease  may  dictate;  and  that  the 
resort  to  equity,  to  be  sustained,  must  be  expedient,  ei^Mr  be- 
cause the  instrument  is  liable  tp  abuse  from  iti  negotiable  na- 
ture; or  because  the  defence  not  arising  on  its  ftoe,  may  be 
difficult  or  uncertain  at  law,  or  from  some  other  special  cir- 
eumstanee  peculiar  to  the  case,  and  rendering  a  resort  here 
hi(^y  proper,  and  dear  of  all  suspicion  of  any  design  to  pro> 
note  expense  or  Jitigatlon.    If,  howerer,  tlie  defect  appears 
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on  tb^  bond  itself,  the  interference  of  this  court  will  still  de- 
pend on  a  question  of  ezpediency^  and  not  on  a  question  of 
jurisdiction." 

The  court  forbears  to  analyse  and  compare  the  various  deei- 
sions  which  have  been  made  on  this  subject  in  England;  be- 
cause., after  considering  them,  much  contrariety  of  opinion 
still  prevails,  both  on  the  general  question  of  jurisdiction, 
where  the  instrument  is  void  at  law  on  its  face,  and  on  the 
expediency  in  this  particular  case  of  granting  a  perpetual  in- 
junction, or  decreeing  the  deed  to  be  delivered  up  and  can- 
celled; and  because  we  think  that,  although  the  prayer  of  the 
bill  be  rejected,  the  decree  of  dismission  ought  to  be  modified. 

The  defendants,  in  their  answer,  insist  upon  their  title  both 
at  law  and  in  equity,  and  on  being  left  free  to  assert  that  title, 
if  they  shall  choose  so  to  do:  a  general  dismission  of  the  bill 
with  costs,  the  court  assigning  no  reason  for  that  dismission, 
may  be  considered  as  a  decree  affirming  the  principles  asserted 
in  the  answer;  as  leaving  the  defendants  at  fidl  liberty  to  assert 
their  title  in  another  ejectment,  and  as  dvioff  some  coonte- 
nance  to  that  title. 

We  also  think  that  the  bill  ought  not  to  have  been  dismissed 
with  costs.  In  addition  to  the  fact  that  the  controversy  re- 
specting the  title  was  not  abandoned  by  the  defendants,  a  &et 
which  is  entitled  to  some  influence  on  the  question  of  c^sts, 
other  considerations  bear  on  this  point  The  bill  prays  that 
the  defendants  might  be  enjoined  from  committing  waste 
whilst  they  retained  possession  of  the  premises;  that  a  re- 
ceiver mig^t  be  appointed,  and  that  an  account  of  rents  migjht 
be  taken.  These  are  proper  objects  of  equity  jurisdiction.  If 
they  had  been  accomplished  when  the  decree  was  pronounced, 
the  bill,  might  have  been  dismissed,  but  not  so  far  as  is  dis- 
closed by  the  record,  with  costs.  The  defendants  were  not, 
we  think,  entitled  to  costs.  We  are  therefore  of  opinion  that 
the  decree  of  the  circuit  court  ought,  to  be  so  modified  as  to 
express  the  {Minciples  on  which  the  bill  of  the  plaintiffs  is  to 
be  dismissed,  and  ought  to  be  revecfed  as  req>ecta  costs. 


cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
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of  Kentncky,  and  was  argued  by  counsel;  on  conaideration 
whereof,  this  Court  ii  of  opinion  that  the  decree  of  the  circuit 
court  ought  to  have  ahown  that  the  bill  waa  diamiaaed,  because 
<the  deed  therein  mentioned  being  yoid  at  law  for  matter  ap- 
parent on  ita  face,  the  plaintiff  had  not  ahdwn  any  cireum- 
atancea  which  diadoaed  a  caae  proper  for  the  interfei^nce  of 
a  court  of  equity  to  relieve  againat  such  void  deed.  And  thia 
court  is  further  of  opinion,  that  ao  much  of  the  aaid  decree  as 
dismisses  the  bill  with  costs  is  erroneous  and  oug^t  to  be  re- 
veraed.  This  court  doth  therefore  reverse  and  annul  thlf  said 
decree,  and  direct  that  the  caae  be  remanded  to  the  aaid  circuit 
court  with  directiona  to  modify  the  aame  according  to  the  prin- 
etplea  of  thia  decree;  and  the  parties  are  to  bear  their  own 
costs  in  this  Court 
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LSSSBX   OF  MOBDSCAI  LsVT,  ELIZABETH  LbYT,  CHAPlCAir 

Lsvr  AND  RosnrA  Hii  wxtx,  Bella  Haxti  Bella  Coheiti 
Rhiva  MoedscaIi  Flora  Lett  ahd  Jacob  Hebbt  t. 
PxTXB  M'Cabtes. 

Uadcr  the  Itwt  of  N«w  York,  om  citlsen  of  the  tttto  eaimot  Inbortt  in  tho  col* 
latonl  lino  to  (ho  ollior,  whon  ho  moft  Dwko  fait  podlgfto  or  titio  (hioagh  i  do* 
cooiod'tHen  oocottor. 

TIm  legiilature  moat  be  pretomed  to  qm  wonTi  io  their  known  end  ordintry  eig* 
nificttioo,  unlen  (hat  leoM  be  repelled  by  (be  eootevt.  **  The  common  law'* 
Is  constandy  utod  In  contradistinction  to  tho  statute  law. 

Deseents  are,  as  is  well  known,  of  two  sorts,  lineal,  as  from  lather  to  son,  or 
grandfather  to  son  or  grandson;  and  collateral,  as  from  brother  to  brother,  and 
coosio  to  cousin.  Ice.  Tbey  are  alto  distinguished  Into  mediate  and  immediate. 
But  here  the  terms  are  susceptible  of  different  interpretations,  which  circum* 
stance  has  introduced  some  confusion  ihto  legal  discussions,  since  different 
Judges  have  used  thorn  in  different  senses.  A  descent  may  be  said  to  be  roe* 
dtete  ot  immediate  in  regard  to  (he  mediate  or  immediate  descent  of  the  estate 
or  fighi;  ^r  it  ma*  be-  said  to  be  mediate  or  immediate,  hi  regard  (o  the  mo- 
Mat€tu$$  or  hnmodlatoness  of  tho  pedigree  or  degreee  of  ^onsoi^iwitCy. 
Thus  a  deeeont  fiom  the  grand&(hor,  who  dies  in  possession,  to  the  grand* 
child,  tho  father  being  then  dead,  or  from  the  uncle  lO  the  nephew,  the  brother 
being  dead.  Is  in  law  an  immediate  descent,  although  the  one  is  collateral  and 
tlM  otlier  lineal;  for  the  heir  is  in  the  per,  and  not  In  (he  per  and  euL  On  tho  other 
hand,  with  reference  to  the  line  of  pedigree  or  consanguinity,  a  descent  Is  often 
sdd  to  be  immediate,  when  die  ancestor  from  -  iol  liie  party  derives  his 
blood  Is.  immediate  and  without  any  hitervening  link  or  degree;  and  mediate 
when  the  Undred  is  dorired  from  hhn,  mediante  aKero,  ano(her  ancestor  In* 
tor? oning  between  (hem. 

ITitt  an  alien  has  no  inheritable  blood,  and  can  neither  take  land  himself  by  do- 
scent,  or  transmit  land  from  himself  to  others  by  descent,  is  common  learning. 

The  case  of  Collingwood  ▼.  Pace,  1  Ventris's  Rep.  418,  fumisbef  conclusive  evi* 
donee  that  by  the  common  law,  in  all  cases  of  mediate  descents,  if  any  mediate 
ancestor  through  whom  tho  ptriy  makes  his  podigreo  as  beir  is  an  alien*  thai 
Is  a  bar  to  his  title  as  heir. 

THIS  cue  came  before  the  court  on  a  certificate  of  divigioa 
in  opinion  of  the  judges  of  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

In  that  court  the-Jessee  of  the  plaintiffs  instituted  an  action 
of  ejectment  for  the  recoTery  of  certain  real  estate  in  the  ci^ 
of  New  York.    The  jury  found  the  following  special  verdict 

And  the  jurors  aforesaid^  upon  their  oaths  aforesaidi  do  fur- 
ther findy  that,  at  the  time  of  the  commencement  of  this  suit,  to 
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mi,  on  the  Md  day  of  April  in  the  year  I8S89  the  nid  d*- 
fendtnt,  Peter  M'Cartee,  wm  in  the  poneanon  of  the  lands 
and  premises  in  question  in  this  suit,  known  and  described  as 
a  house  and  lot  numbered  forty-seveni  fronting  on  Murray 
'streelt  in  the  city  of  New  York.  And  the  jurors  aforesaid^ 
upon  their  oaths  aforesaid,  do  further  find,  that  Philip  Jaeofaa^ 
late  of  the  city  of  New  York,  on  the  6th  day  of  October,  in 
the  year.  1818,  f^as  seised  in  fee  simple  of  the  said  premises  in 
question,  and  on  that  day  the  said  Philip  Jacobs,  being  so 
seised  thereof,  and  leaving  no  child  born  to  him,  the  said 
Philip  Jacobs,  but  his  tnfy  Elizabeth  was  then  pregnant  of  • 
female  child,  which,  was  bom  Slive  on  the  8Sd  day  of  January 
in  the  year  1819,  which  female  child  continued  to  live  until 
tiie  5th  day  of  April  in  the  year  1881,  and  l|ien  the  said 
child  died  without  issue.  And  the  jurors  aforesaid,  upon  their 
-oaths. aforesaid,  do  further  find,  that  the  said  Philip  Jacobe 
was  born  in  Germany,  and  that  he  came  to  the  city  of  New 
York  before  the  year  1772^  where  he  resided  in  that  yeaiy 
and  that  he  ^continued  to  reside  ihere  until  his  death.  And 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  dp  further  find^ 
that  the  said  Philip  Jacobs  had  one  brother  only,  and  his 
name  was  Simon  Jacobs,  who  was  also  bom  in  Germany,  .but 
who  went  to  England,  and  resided  in  London  from  the  year 
1765  till  his  death,  in  the  yesr  1807;  that  said  Simon  Jacobs 
never  came  to  America;  that  said  Simon  Jacobs  had  twosons^ 
to  wit,  Jacob  and  Abraham;  thai  the  said  son  Jacob  came  from 
London  to  N^w  York  in  the  year  1808,  and  remained  mt  New 
York  a  short  time-  and  &en  went  to  Canada,  where  he  soon 
after  died,  haying  never  been  married;  and  the  other. son  of 
said  Simon  Jscobs  neyer  was  in  America,  and  now  resides  in 
England:  «i|d  the  said  Philip  Jacobs  also  had  a  sister,  who 
was  bom  in  Germany,  and  liyed  and  died  there,  leaving  seye- 
ral  children,  bora  and  residing  there.  And  the  jurors  afore- 
said»  upon  their  oath  aforekaid,  do  further  find,  that  the  father 
end  mother  of  the  said  Philip  Jacobs  were  born  in  Germany, 
and  they  both  died  before  the  death  of  said  Philip  JacobsL 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
find,  that  Leipman  Cohen  was  brother  of  the  mother  of  the 
said  Philip  Jacobs;  t&et  the  said  Leipman  Cohen  and 
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were  also  born  in  Oennany ;  that  they  bad  children,  three  aon% 
to  wit|  Pbiiipy  Moses  and  Elias;  and  three  daughters,  Jane, 
Mary,  and  Catharine;  that  all  the  said  children  of  Leipman 
Cohen  were  bom  in  Gtermany;  that  said  Leipman  Cohen,  with 
his  said  children,  remored  to  England  many  years  before  the 
year  1882,  and  continued  to  reside  in  England  until  his  death. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
find,  that  the  said  Philip,  son  of  Leipman  Cohen,  came  from 
London  to  America,  and  resided  •in  South  Carolina  from  the 
year  1778  until  the' year  1786,  when  he  died  without  issue, 
haying  never  been  married*    And  the  jurors  aforesaid,  on 
their  oaths  aforesaid,  do  further  find,  that  Moses  Cphen,  son  of 
the  said  Leipman  Cohen,  came  from  London  to  the  city  of 
New  York  in  the  year  1778;  that  in  the  same  year  the  said 
Moses  Cohen  went  to  Charleston,  in  South  Carolina,  where 
he  married  Judith  de  Lyon;  that  he  soon  after  removed  to 
Sayannah,  in  Oeorgia,  and  resided  there  from  the  year  1774 
until  his  death,  which  occurred  in  the  year  1791;  that  the  said 
Moses  Cohen  had  two  daughters  of  his  said  marriage,  to  wit, 
Rhina  and  Bella,  who  were  bom  in  Charleston  or  Savannah 
aforesaid,  and  the  said  Rhina  is  now  forty-one  years  of  age, 
and  is  the  widow  of  Mordecai,  and  was  such  widow  at  the 
commencement  of  this  suit;  the  said  Bella  Cohen  is  now  forty 
years  of  age;  and  the  said  Rhina  and  Bella  have  resided  within 
the  United  States  of  America  ever  since  their  birth.     The  said 
Bella  Cohen  has  never  been  married    The  said  Rhina  and 
BeHa  are  now  alive,  and  reside  in  Charleston  aforesaid,  and 
are  the  only  children  of  said  Moses  Cohen,  and  are  two  lessors 
of  the  plaintiff*  in  this  suit     And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  find,  that  Mary,  one  of  the 
daughters  of  said  Leipman  Cohen,  was  lawfully  married  to 
Mordecai  Levy,  in  London  aforesaid,  where  she  and  her  said 
husband  continued  to  reside  until  their  death;  and  they  had  of 
such  marriage  five  children,  to  wit,  one  son  named  Emanuel, 
and  four  daughters,  to  wit,  Jane,  Bella,  Hannah  and  Flora, 
which  children  were  all  bora  in  London. aforesafd;  and  they 
all  came  to  Charleston,  in  South  'Carolina,  between  the  year 
1788. and  the  year  1798.    The  said  Bella  Levy  aftenmds 
married  Daniel  Hart,  and  is  now  his  widow,  and  resides  in 
Charleston  aforesaid.    The  said  Hannah  Levy  is  now  the  wife 
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of  MoABt  Dayies,  and  resides  in  the  city  of  New  York.    Said 
Flora  Levy  married  Michael  Emanuel  before  she  came  from 
l4>nddn  to  Charleston;  and  she  and  her  said  husband  hith  died 
in  Charleston,  in  South  Carolina,  leading  their  children  there, 
to  wit,  Michael,  Nathan,  Simon,  Joel,  Charlotte,  and  another 
daughter,  whose  name  is  unknown*    The  children  of  said 
Florai  by  her  said  husband  Michael  Emanuel,  were  all  bom  in 
England*    The  said  Charlotte,  and  the  other  daughter  of  Flom 
Emanuel,  whose  name  is  unknown,  were  never  married,  and 
they  are  both  dead.     And.the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  find,  that  the  said  Emanuel  Levy,  the 
son  of  Mar>'  and  Mordecai  Levy,  died  in  the  year  1816^  leav- 
ing lawful  issue,  to  wit,  a  son  named  Mordecai  Levy,  one  €»f* 
the  lessors  of  the  plaintiff,  now  living  in  the  State  of  South 
Carolina;  a  daughter,  Flora,  who  married  Chapman  Levy  of 
South  Carolina,  and  died  in  the  year  1823,  leaving  a  daughter 
named  Flora,  one  of  the  lessors  of  the  plaintiff,  now  living  in 
South  Carolina  afore^id,  and  six  years  old.     Said  Emanuel 
Levy  also  left  another  daughter  named  Roaina,  who  w$b  mnr- 
ried  to  the  said  Chapman  Levy  after  the  death,  of  her  said  sis- 
ter Flora*     The  said  Chapman  Levy  and  Rosina  his  wife,  are 
two  of  the  lessors  of  the  plaintiff,  and  reside  in  the  state  of 
South  Carolina  aforesaid;  and  the  said  Rosina  has  died  since 
the  commencement  of  this  suit,  leaving  an  infant  son  of  her 
said  marriagei  named  Edward  Anderson  Levy;  and  the. said 
Emanuel  Levy  also  left  a  daughter  named  Elizabeth,  who  is 
now  living,  aged  fifteen  yean,  and  is  one  of  the  lessors  of  the 
|>]aintifl^  and  resides  in  Sooth  Carolina  aforesaid.    All  the  said 
children  of  the  said  Emanuel  Levy  were  bom  in  Charleston 
aforesaid,  and  the  said  Chapman  and  all  his  children  were  bora 
in  South  Carolina     And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  find,  that  CAtharine,  one  of  the  said  daugh- 
ters of  Leipman  Cohen,,  died  unmarried  and  while  an  infant; 
that  the  son  of  said  Leipman  Cdien,  named  Elias,  had  chil- 
dren and  is  dead;  and  that  the  said  Elias  and  bis  children  wore 
born  in  Germany,  and  have  never  been  in  America*     And  the 
jurors  aforessid,  upon  their  oaths  aforesaid^  do  further  find,  tiiat 
the  said  Leipman  Cohen  and  his  wife,  and  their  children,  and 
the  said  Philip  Jacobs  and  his  said  brother  Simon  Jacobs,  and 
their  father  and  mother,  wore  all  natives  of  Germany,  and 
Vol.  VL— 0 
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were  all  Jews.  And  the  jurors  aforenidi  upon  their  oaths 
afor^saidi  do  further  find^  that  the  said  land  and  premises  in 
question  in  this  suit  are  of  the  yaloe  of  more  than  two  thou- 
sand dollars.  And  the  jurors  aforesaid^  upon  their  oaths  afore- 
saidi  do  further  find,  that,  on  the  7th  day  of  September,  in  the 
year  1818,  the  said  Philip  Jacobs,  being  seised  in  fee  simple 
of  the  said  lands  and  premises,  made  his  last  will  and  testa- 
ment in  writing,  and  signed,  sealed  and  published,  and  declared 
the  same  as  and  for  his  last  will  and  testament,  iii  the  presence 
of  three  credible  witnesses,  who,  at  his  request,  and  in  his 
prc^nce,  and  in  the  presence  of  each  other,  severally  sub- 
scribed tfieir  names  as  witnesses  thereto;  that  the  said  will  r»- 
mained  unrevoked  and  uncancelled  at  the'time  of  the  death  of 
the  said  Philip  Jacobs;  and  which  will  and  testament  is  in  the 
words  and  figures  following,  to  wit: 

After  giving  certain,  legacies,  and  making  provision  for  his 
wife,  the  testator  proceeds  to  dispose  of  his  real  estate  as  fol- 
lows: 

« It  is  my  will,  that  if,  at  the  time  of  my  decease,  there  shall 
be  any  child  of  mine  alive,  that  then  all  the  rents  and  profits 
of  my  real  estate  shall  be  received  by  my  executors  hereinafter 
named,  or  the  survivor  or  survivors  of  them,  and  be  applied 
by  him  or  them  to  the  support,  maintenance  and  education  of 
such  child,  until  such  child  attain  the  age  of  twenty-one  years, 
or  intermarry;  and  if,  from  the  yearly  application  of  such  rents 
and  profits  to  the  purposes  aforesaid,  there  should  be  a  surplus 
remaining,  the  said  executors,  or  the  survivor  or  survivors  of 
them,  shall,  from  time  to  time,  in  his  or  their  discretion,  in- 
vest the  same  in  some  safe  stodc,  for  the  benefit  of  said  child, 
to  be  paid  over  to  such  child  at  the  age  Of  twenty-one  years, 
or  on  marriage,  whichever  event  shall  first  take  place;  and  that 
my  said  executors,  or  the  survivor  or  survivors  of  them,  re- 
ceive for  such  their  trouble  and  attention  such  sums  as  the  law 
may  allow.  Item-* After  the  payment  of  all  legacies  and  other 
bequests  contained  in  this  my  last  will,  I  do  hereby  give,  de- 
vise and  bequeath  all  the  rest,  residue  and*  remainder  of  my 
estate,  real  and  personal,  to  the  Orphan  Asylum  Society  in  the 
city  of  New  York,  to  be  applied  to  the  charitable  purposes  for 
which  said  association  was  established;  this  bequest  to  take 
effect  immediately  after  all  other  debts  and  legacies  are  paid. 
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if  I  dioold  lean  no  child  at  the  time  of  my  death,  or,  if  I  should 
leave  a  Uiild,  then  upon  the  death,  intermarriage,  or  the  at- 
taining the  age  of  twenty-one  years  by  such  child.  Item— I 
do  hereby  devise  and  bequeath  unto  my  said  executors,  or  the 
surviybr  or  the  sunrivofs  of  them,  or  such  of  them  as  may  act 
in  the  premises,  all  my  real  estate,  of  whatsoever  naUire  or 
kind  the  same  majr  be^  subject  to  tbi  trusts  aforesaid;  and  it  is 
my  will,  that  whenever  such  child  shall  attain  the  age  of 
twenty-one  years,  or  marry,  that  my  real  estate  be  sold  by  my 
said  executors,  or  the  survivor  or  survivors  of  them,  or  such 
of  them  as  may  act  herein,  and  the  one  half  of  the  proceeds 
thereof  paid  to  my  said  child,  if  the  said  child  shall  attain  the 
age  of  twentymne  years  or  mai'ry.  And  laitly,  I  do  nominate 
and  appoint  my  worthy  friends,  Peter  M'Gartee,  Richard 
Cunningham  and  John  Anthon,  all  of  the  city  of  New  York, 
Esqs.,  to  be  the  executors  of  this  my  last  will  and  testament 
In  witness  whereof,  I,  the  said  Philip  Jacobs,  have  hereunto 
set  my  hand  and  seal,  the  7th  day  of  September  1818. 
(X.  s.]  "Phuj*  Jacobs.'' 

But  whether  or  not,  upon  the  whole  matters  aforesaid,  by 
the  jurors  aforesaid  in  form  aforesaid  found,  the  said  Peter 
M'Cartee  is  guilty  of  the  trespass  and  ejectment  above  men- 
tioned,  the  juroi*s  aforcMid  are  ignorant;  and  therefore  they 
pray  t&e  advice  of  the  said  circuit  court  of  the  United  States  of 
America  for  the  southern  district  of  New  York,  in  the  second 
circuit;  and  if,  upon  the  whole  ipatter  aforesaid,  it  shall 
tothesaid  court  that  the  said  plaintiff  is  entiUed  to  the  po 
ion  of  the  said  land  and  premises  claimed  by  the  plaintiff  in 
this  suit^  or  of  any  pert  thereof,  then  the  jurors  aforesaid,  upon 
their  osth  aforenid,  say,  that  the  said  Peter  M'Cartee  is  guilty 
of  the  trespass  and  ejectment  aforasaid,  in  manoer  and  form  as 
the  said  James  Jackson  hath  above  thereof  complained  against 
him;  and  in  that  case  they  assess  the  damages  of  the  said  James 
Jackson,  on  occasion^  the  trespass  and  ejectment  aforesaid, 
besides  his  cosU  and  charges  by  him  about  his  suit  in  that  be- 
half expended,  to.siz  oents,  and  for  his  costs  and  chargesto 
sizeents. 

But  i^  upon  the  whole  matter  afcMsaid,  it  ahaU  seem  to  the 
said  court  that  the  plaintiff  is  not  entiUed  to  the  possession  of 

Ibesiid  land  and  premises  so  claimed  bythe  plaintifflasafoie- 
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Slid,  nor  of  any  part  thereof,  then  the  jurors  aforesaidi  upon 
their  oaths  aforesaid,  say  that  the  said  Peter  M'Cartee  is  not 
guilty  of  the  trespass  and  ejectment  aforesaid,  in  manner  and 
form  as  the  said  James  Jackson  hath  above  thereof  complained 
against  him. 

And  at  the  ttetober  term  of  the  court  1829,  the  cause  came 
on  for  argument  upon  the  said  special  verdict 

And  at -the  said  argument  before  the  said  judges^  it  was  con-* 
tended  by  the  plaintiflf^s  counsel,  on  his  part,  that  the  said  less- 
ors, Bella  Cohen  and  Rhina  Mordecai,  were  capable  of  taking 
the  premises  described  in  said  special  verdict,  whereof  the  said 
Philip  Jacobs  died  seised,  as  therein  stated,  as  heirs  at  law  of 
the  said  Jacobs,  and  his  said  child;  and  that  the  said  estate  de- 
scended and  came  to  the  said  Bella  and  Rhjna,  notwithstanding 
the  aSienism  of  the  mother  of  the  said  Philip  Jacdbs,  and  his 
maternal  uncle,  Leipman  Cohen,  and  their  father;  but  on  the 
part  of.  the  defendant,  it.  was  contended  by  his  counsel,  that, 
by  reason  of  the  said  alienism  of  the  said  mother  of  the  said 
Philip  Jacobs,  and  his  said  maternal  uncle,  the  said  estate  did 
not  descend  and  come  to  Bella  Cohen  and  Rhina  Mordecai; 
and  upon  this  question,  which  thus  occurred  before  the  said 
court,  the  opinions  of  the  said  judges  were  opposed;  and  upon 
request  of  the  counsel  for  the  plaintiff,  the  poipt  on  which  said 
disagreement  happened  is  stated  as  above  set  fprth,  ander  the 
direction  of  the  said  judges,  ih  order  to  be  certified  to  the  Su- 
preme Court  of  the  United  States. 

The  case'  was  argued  by  Mr  Hoffman  for  the  lessors  of  the 
plaintifis,  and  by  Mr  Wirt  for  the  defendants. 

Mr  Justice  Stoet  delivered  the  opinion  of  the  Codrt 
This  case  comes  before  the  court  upon  a  certificate  of  division 
of  opinion  of  the  jqdges  of  the  circuit  court  for  the  southern 
district  of  New  York,  in  a  case  stated  in  a  special  verdict 

Philip  Jacobs,  an  American  citizen,  died  in  1818  seised  of 
certain  real  estate  in  the  state  of  New  York,  having  made  his 
last  will  and  testament;  but  the  land  in  controversy  in  the  pre- 
sent suit  (whidi  is  'Sn  ejectment)  is  supposed  by  the  plaintiff 
to  lie  intHstate  estate.  •  Two  of  the  lessors  of  the  plaintiib^ 
BeOa  Cohen  and  Rhba  Mordecai  are  eitiaens  of  South  Caro- 
lina, and  claim  to  be  the  heirs  at  law  of  the  testator  and  of  Ids 
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poethumoofl  chiM,  and  ts  such  are  entitled  to  the  prejniaei. 
They  are  the  children  of  Moses  Cohen,  who  was  the  son  of 
Leipman  Cohen,  an  alien,  and  the  maternal  uncle  of  the  testa- 
tor, and  as  such  claim  to  be  his  next  of  kin.  The  mother  of 
the  testator  (who  was  also  an  alien)  and  the  said  Leipman 
Cohen  aivd  Moses  Cohen  are  dead.  The  testator  died,  leaving 
his  wife  pregnant,  who  was  afterwards  delivered  of  a  posthu- 
mous child,  who  died  in  infancy  in  1821,  and  who  took  cer- 
tain estate  under  the  will,  not  now  material  to  be  mentioned. 
Under  these  circumstances  the  question  arises,  whether  the  said 
lessors  of  the  plaintiffs,  notwithstanding  th^  alienage  of  the  in- 
termediate ancestors  through  whom  they  make  their  pedigree, 
are  capable  of  taking  the  premises  by  descent  1/bm  the  ttetator 
or  his  posthumous  child,  as  heirs  at  law  under  the  Ijiws  of  New 
York;  and  this  is  the  qu.estion  upon  which  the  judges  in  the 
court  below  were  divided  in  opinion*  It  resolves  itself  into 
this;  whether  one  citizen  can  inherit  in  the  collateral  line  to 
another,  when  he  must  make  his  pedigree  or  title  through  a 
deceased  alien  ancestor. 

The  question  is  one  of  purely  local  law,  and  as  such,  most 
be  decided  by  this  court.  By  the  thirty-fifth  article  of  the 
constitution  of  New  York  of  1777,  it  was  ordained  and  de- 
dared,  « that  such  parts  of  the  common  law  of  England,  and 
of  the  statute  law  of  England  and  Great  Britain,  and  of  the 
acts  of  the  legislature  of  the  colony  of  New  York,  as  together 
did  form  the  law  of  the  said  colony  on  the  19th  of  April  1775^ 
shall  be  and  continue  the  law  of  this  state,  subject  to  such  alter- 
ations and  provisions  %$  the  lepslature  of  this  state  shall  froni 
time  to  time  make  concerning  the  same."  By  the  sUitute  of 
11  and  12  William  III.  chap.  6,  it  is  enacted,  «that  all  and 
every  person  or  persons,  being  the  king's  natural  born  subjeel 
or  subjects,  unthin  any  qf  the  king^M  realms  or  dominions^ 
shall  and  may  hereafter  lawfully  inherit  and  be  inheritable  as 
heir  or  heirs,  &c,and  make  their  pedigrees  and  tities  by  descent 
from  any  of  their  ancestors,  lineal  or  collateral,  although  the 
father  and  mother,  or  fathers  and  mothers,  or  other  ancestor 
of  such  person  or  persons,  by,  from,  through,  or  under  whom 
he,  she  or  they  shall  or.  may  make  or  derive  their  title  or 
pedigree,  were  pr  was,  or  is  or  are,  or  shall  be  bom  out  of  the 
king's,  allegiance,  &c  as  freely,  &c.  as  if  such  father,  &c  or 
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other  aacettor,  fcc.  fltc  had  been  naturalized  or  natural  bom 
aubjeetSi  fltc" 

It  has  been  argued  at  the  bar  that  this  atatute  of  William  ID. 
extending  to  all  his  subjects,  within  all  his  dominions,  conad- 
tuted  a  piurt  of  the  statute  law  of  England  which  was  in  foree^ 
and  formed  a  part  of  the  law  of  New  York  in  the  year  1775; 
and  as  such  was  recognized  by  the  constitution  of  New  York. 
But,  assuming  for  the  sake  of  the  argument  that  this  is  so,  still 
the  inquiry  will  remain,  whether  it  was  in  force  in  New  York 
at  the  time  of  the  present  descent  cast;  for  if  it  was  at  that  time 
repealed,  it  has  no  bearing  on  the  preaent  case.  By  an  aet  of 
the  legislature  of  New  York,  passed  on  the  87th  of  February 
1788,  chap.  90,  sect  38,  it*is  enacted,  <<  that  none  of  the  sta- 
tutes of  England  or  Gh-eat  Britain  shall  be  cooaidered  aa  laws 
of  this  state."  And  by  the  statute  of  desoenta  of  New  York, 
of  the  2Bi  of  February  1786,  chap.  18,  it  is  enacted  <<  that  in 
all  cases  of  descents  not  particulariy  prorided  for  by  this  act, 
the  common  law  shall  gorem."  These  statutea  were  in  full 
force  at  the  time  of  the  descent  cast  in  the  present  case;  and  of 
course  govern  the  rights  of  the  parties^ 

It  has  been  argued,  that  the  i^erenee  to  the  common  law  in 
the  statute  of  descents  of  1786,  includes  not  only  the  common 
kw  properly  so  called,  but  the  alterations  and  amendments 
which  had  been  made  in  it  by  British  statutes  antecedent  to  the 
American  revolution;  and  that  the  repeal  of  the  Britiah  statutea 
by  the  act  of  1788  repealed  them  only  as  statutea,  but  left  them, 
in  full  vigour  and  operation  so  far  as  they  then  constituted  e 
part  of  the  law  of  New  York:  thus  making  them  in  some  sort 
m  part  of  ita  common  law.  We  cannot  yield  to  the  argument 
in  either  respect  Tfis  legidature  must  be  presumed  to  tise 
words  in  their  known  and  ordinary  signification,  unless  that 
ienae  be  repelled  by  the  context  The  common  law  is  con- 
stantly and  generally  used  in  contradistinction  to  statute  law. 
This  very  distinction  is  pointed  out  in  the  clause  of  the  consti- 
tution of  New  York,  already  cited,  **  such  parts  of  the  common 
law  of  England,  and  of  the  staiuie  law  of  England  and  Great 
Britain,  and  of  the  acts,  &c  which  did  form  the  law  of  the 
said  colony  on  the  19th  of  April  1775,  shall  continue  the  law 
of  the  atate."  It  is  too  plain  for  argMment,  that  the  common 
kw  is  here  ^ken  of  in  its  appropriate  aenae,  as  the  nn- 
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written  Jaw  of  the  land^  indepeodent  of  statutable  enaetmeDti. 
The  aame  meaning  must  he  applied  to  it  in  the  act  respect- 
ing descents  of  1786.  That  act  propounds  a  scheme  of  de* 
scenti  varying  in  many  respects  firom  the  common  law;  and 
then  provides  that  in  M  cases  of  descent,  not  provided  for  hy 
the  act,  the  common  law  shall  govern*  If  it  had  heen  intended 
to  recognize  any  statute  enactments  of  England,  we  should 
naturally  expect  to  find  some  clear  expression  of  such  an  in- 
tention by  some  appropriate  words.  None  such  are  given;  and 
it  is  therefore  not  to  be  doubted,  that  the  common  law  canons 
of  descent  were  referred  to,  and  made  the  basis  of  descent  in 
all  cases  not  otherwise  positively  provided  fo&  In  England^ 
the  canons  of  descent  by  the  common  law  are  never  confound- 
ed with  descents  specially  authorised  by  statute:  jand  the  sta- 
tute of  New  York  refers  not  to  any  peculiar  law  of  that  state, 
then  existing;  but  to  the  common  origin  of  Our  jurisprudence^ 
the  common  law  of  England. 

There  is  still  less  reason  for  giving  the  meaning  contended 
for  to  the  repealing  clause  of  the  act  of  1788;  for  that  would 
be  a  plain  departure  from  the  very  words  of  the  act,  without 
any  necessity  for  such  a  construction.  The  words  are  <<  that 
none  of  the  Hatutes  of  England,  &c,  shall  be.  considered  as  lawe 
of  this  state. ''  The  <<  sUtutes  of  England'^  can  mean  nothing 
else  but  the  acts  of  parliament  The  object  was  not  to  repeal 
some  existing  laws,  but  to  repeal  laws  then  in  force  in  New 
York.  It  would  be  almost  absurd  to  suppose  that  the  aet 
meant  to  repeal  the  statutes  of  England,  which  had  no  opoip 
tion  whatever  in  that  state.  What  were  the  British  statutes 
then  in  force?  plainly  those  referred  to,  and  continued  in  force 
by  the  thirty-fifUi  article  of  the  constitution  already  quoted* 
The  repeal  then  was  co-extensive  with  the  original  adoption  of 
them.  In  any  other  view  of  the  matter,  this  extraordinary 
consequence  would  follow,  that  the  legislature  could  solemnly 
perform  the  vain  act  of  repealing,  as  statutes,  what,  in  tlie 
same  breath,  it  confirmed  as  the  common  law  of  the  state;  thai 
it  would  propose  a  useless  ceremony;  and  by  words  of  repeal 
would  intend  to  preserve  all  the  existing  laws  in  full  force. 
And  this,  it  may  be  added,  it  would  be  doing  at  the  same  time, 
by  contemporaneous  Iq^ation,  at  the  same  session,  as  well  as 
in  the  same  aet,  it  was  reviaing,  and  incorporating  into  the  text 
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of  iU  own  laws,  many  of  the  proyiaiona  of  the  old  Engliah  ata- 
tatea,  which  had  preyioody  beeni  by  adoption,  a  part  of  ita 
jariaprudence.  Such  a  course  of  pi'oceeding  would  be  con- 
aiatent  and  intMligiblCi  and  in  harmony  with  a  deaign  to  re- 
peal dl  the  English  atatutea  which  were  not  revised  and 
re-enacted;  but  it  would  be  unintelligible  and  inconaiatent 
with  a  deaign  to  retain  them  all  aa  a  part  of  ita  own  common 
law. 

We  think,  then,  that  the  statute  of  William  Ilf.  constituted 
no  part  of  the  law  of  New  York  at  the  time  when  the  preaeitf 
descent  waa  caat;  and  that  the  caae  must  rest  for  its  iiecision 
ezdusiyely  upon  the  principles  of  the  common  law.  The 
residue  of  this  opinion  will,  therefore,  be  ezdusiyely  con* 
fined  (btbe  consideration  of  the  common  law  applicable  to  it. 

In  order  to  clear -the  way  for  a  more  exact  consideration 
of  the  subject,  it  may  be  proper  to  take  notice  of  some  few 
distinctions  in  regard  to  descents,  which  are  of  frequent  oc* 
eorrenoe  in  the  authorities.  Descents  are,  as  is  well  known, 
of  two  sorts;  lineal,  aa  from  father  or  grandfather  to  aon  or 
grandison,  and  colli^teral  as  from  brother  to  brother,  and  cousin 
to  cousin,,  ftc.  They  are  also  distinguished  into  mediate  and 
jmniediate  descents.  But,  here,  the  terms  are  susceptible  of 
different  interpretationa;  which  circumataqce  has  introduced 
some  confusion  into  legal  diacuasions,  aince  different  judgea 
haye  uaed  them  in  different  aenses:  A  deacent  may  be  aaid  to 
be  mediate  or  immediate,  in  regard  to  the-  m^iate  or  imme* 
diate  deacent  of  the  estate  or  right;  or  it  may  be  said  to  be 
mediate  or  immediate,  in  regard  to  the  mcdiatencaa  or  imme* 
diateneas  of  the  pedigree^  or  degrees  qf  eonsangtunify. 
Thua,  a  deacent  from  the  (grandfather,  who  diea  in  poasesaion, 
to  the  grandchild  (the  father  being  then  dead);  or  from  the  unde 
to  the  nephew  (the  brother  being  dead),  is  in  the  former^aense 
in  law  an  immediate  descent,  dthough  the  one  is  collateral  and* 
the  other. lined,  for  the  heir  ia  in  the  per,  and  not  in  the  per 
and  eui*  And  this,  in  the  opinion  of  Lord  Chief  Justice  B|idg- 
man,  CoUingwood  y.  Pace,  Banniater's  Rep.  of  Sir  0.  Brtdg- 
man,410, 418,  ia  the  true  meaning  and  appreciation  of  the  terma. 
fio  they  are  uaed  by  Lord  Coke  in  bia  first  Inatitute,  Co.  Litt 
10,  b.  On  the  other  hand,  i^nth  reference  to  the  line  of  pedi- 
gree or  eonaanguinity,  a  descent  is  often  aaid  to  be  immediate^ 
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when  the  vicestor,  from  whom  the  party  deriyes  his  blood,  is 
biimediile»  and  without  any  Intcorvening  link  or  degree^  aod 
mediate  when  the  kindred  is  derived  from  him  mediante  01- 
ierOf  another  ancestor  intervening  between  them.  Thus,  m 
descent  in  lineals  from  father  to  son  is,  in  this  sensci  imme- 
diate; but  a  descent  from  grandfather  to  grandson  (the  father 
being  dead),  or  from  uncle  to  nephew  (the  brother  being  dead), 
is  deemed  mediate;  the  father  and  the  brother  being  in  these 
latter  cases  the  midium,  d^fisrensj  as  it  is  called,  of  the  de- 
scent orconsanguinity.  And  this  is  the  sense  in  which  Lord 
Hale  uses  the  words,  assigning  as  a  reason,  that  h^  calls  it  m 
mediate  descent,  because  the  father  or  brother  is  the  medium, 
through  or  by  whom  the  son  or  nephew  derives  his  title  to 
the  grandfather  or  uncle.  CoUingWood  v.  Pace,.  1  Vent  413, 
415.  S.  C.  1  Keble,  671.  And  in  this  sense  the  words  are 
equivalent  to  mediate  and  immediate  ancestors.  In  the  great 
case  of  Collingwood  v..  Pace,  upon -which  we  shall  hereafter 
comment  at  large,  these  distinctions  were  insisted  on  by  the 
learned  judges  already  referred  to  with  much  particularity;  and 
they  will  help  us  to  understand  the  reasoning  of  the  court  with 
more  readinc«r  and  accuracy.  We  shall  constantly  use  the 
words  in  the.  sense  adopted  by  Lord  Hale. 

That  in  alien  has  ho  inheritable  blood,  and  can  neither  take 
land  himself  by  descent,  nor  transmit  land  from  himself  to 
others  by  descent,  is  common  learning,  and  requires  no  rea- 
soning to  support  it  If  we  were  to  trust  to  the  doetrines  pro- 
mulgated by  elementary  writers,  it  is  no  less  true  that  alienage 
in  any  mediate  ancestor  will  interrdpt  th^  descent  between 
persons  who  are  capably  of  taking  and  transmitting  land  by 
descent  It  b  so  laid  down  in  Comyn's  Digest  (Alien  C.  1.), 
a  work  of  rare  excellence  and  accuracy ;  and  in  Bacon's  Abridge- 
mebt  (Alien,  C):  .and  it  is  implied  in  the  teztpf  BlackstoneV 
Commentaries  (2  Black.  Comm.  250),  where  the  only  excep- 
tion admitted  is  of  a  descent  from  brother  to  brother.  Lord 
Coke,  in  his  First  Institute,  Co.  Litt  8,  a,  ssjrs,  that  <<if  an 
alien  cometh  into  England  and  hath  issue  two  sons,  these  two 
sons  are  indigenm^  subjects  bom,  because  they  are  bom  within 
the  realm :  and  yet  if  one  of  them  purchase  lands  in  fee  aod  dieth 
widiout  issue,  his  brother  shall  not  be  his  heir,  for  there  wae 
never  any  inheritable  blood  between  the  father  and  them;  and 
Vol.  VI.-.P 
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where  the  sods,  by  no  poMibility,  can  be  hein  to  the  fiitber,  the 
one  of  them  shall  not  be  heir  to  the  other.''  The  eaae  put  bj 
Lord  Coke  of  a  descent  from  brother  to  brother  afterwards  be- 
came an  exceedingly  vexed  qutetlon,  and  was  finally  resolved 
in  the  case  of  CoUingwood  v.  Pace  in  favour  of  the  desoeot 
from  brother  to  brother  by  seven  judges  against  three^  on 
deliberate  argument  before  all  the  judges  in  the  exchequer 
chamber  upon  an  adjournment  of  the  cause  from  the  common 
pleas.  AH  the  judges  gave  seriatim  opinions;  but  the  whole 
ease  turned  upon  the  point,  whether  the  descent  was  to  be  consi- 
dered as  mediate  or  immediate.  Three  judg^  (Lord  Chief 
Justice  BridgmaOi  and  Tyrrel,  J.  and  Keeling,  J.)  were  of  opi- 
nion that  the  descent  from  brother  to  brother  was  not  imme- 
diate, but  mediate  through  the  father  (mediante  patre);  the 
other  judges  were  of  opinion  that  by  the  common  law  the  de- 
scent from  brother  to  brother  was  immediate,  and  not  throu^ 
the  father,  as  a  medium  deferens.  The  case  is  reported  in  va- 
rious books,  and  in  all  of  them,  considering  its  magnitude  and 
importance,  in  a  very  imperfect  and  unsatisfactory  manner. 
The  original  arguments  and  opinions  in  the  common  pleo  are 
given  in  1  Keble's  Reports,  65;  and  in  the  etchequer  chamber 
in  1  Keble,  174,  et  acq.  216, 265^  538, 579,  585,  603, 670, 699, 
in  8  Siderfin's  Rep.  193,  and.  very  briefly  in  1  Levin's  Rep. 
59,  S.  C.  Hard.  Rep.  884.  The  opinion  of  Lord  Hale*  is 
reported  at  large  in  1  Ventris's  Rep.  413;  and  Mr  Bannister^ 
in  his  excellent  edition  of  the  judgments  of  Lord  Chief  Justice 
Bridgman  (Bannister's  Rep.  410,  414),  has,  recently,  and  for 
the  first  time,  given  us  the  opinion  of  this  eminept  judge  from 
his  own  manuscript  It  is  a  most  luminous  and  profound  ar- 
gument, and  contains  a  large  survey  of  the  whole  doctrine  of 
alienage.  In  this  opinion  the  special  verdict  is  set  forth,  atid 
thus  gets  us  rid  of  some  of  the  obscurities  thrown  upon  it  in 
the  former  reports.  The  substance  of  the  facts  is  as  follows: 
Robert  Ramsay,  an  alien,  born  in  Scotland  before  the  accession 
of  the  crown  of  England  to  king  James,  had  issue  four  sons, 
aliens;  viz.  Robert,  Nicholas,  John,  afterwards  earl  of  Itchder- 
ness,  and  naturalized  by  an  act  of  parliament  in  1  Jaa  I.  and 
George,  naturalized  by  an  act  of  parliament,  7  Jac  I.  who 
afterwards  had  issue  John,  the  plaintiff's  lessor,  bom  in  Eng- 
lancL      Nicholas  had  issue  Patrick,  bora  in  England   in 
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I918|  who  bad  iirae  WOliam,  born  in  England,  who  waa 
then  Hying.  John,  the  earli  hatiig  .purchased  the  reetory  of 
{jngBton  in  question  in  the  eaae,  died  aeiaed  thereof»  without 
i8Mie»  in  January,  1  Car.  L  (1 626),  Afterwards^  in  July  1636, 
George  died,  leaying  iasue  the  said  John,  the  lessor  of  the 
plaintiff;  afterwards,  in  May  1638,  Nicholas  died,  leaving  the 
«ud  Patrick  his  only  son  living.  It  did  not  appear  when  Ro- 
hert  the  eldest  son  died;  but  he  left  three  daughters,  all  aliens 
bom^  th^n  living.  The  question  was,  whether  John,  the  lessor 
of  the  plaintiff,  the  son  of  George,  would  take  the  premises  as 
heir  by  descent  to  the  earl,  his  uncle;  or  for  want  of  an  heir  the 
leeUHry  should  escheat  to  the  crown.  In  the  argument  of  the 
case  by  the  judges,  we  are  informed,both  by  Lord  Hale  and  Lord 
Bridgman,  that  three  things  were  agreed  to  as  unquestionable 
by  all  of  fliem.  1.  That  neither  the  daughters  of  Robert, 
the  son  of  Robert,  being  aliens,  nor  Patrick,  the  son  of  Nicho^ 
h^  though  bom  in  England,  can  inherit,  because  his  /aihetp 
tkrough  whom  he  must  eanvejf  hie  pedigree,  toae  an  alien, 
9.  That  as  the  estate  cannot  descend  to  them,  so  neither  do 
any  of  them  stand  in  the  way  to  hinder  the  descent  to  George. 
The  difference  hath  been  ofteh  put  between  the  case  of  a  son 
or  brother,  aliens,  who  are  in  law  as  non«exisCentes,  and  the 
bit>tljer  or  son  of  a  person  attainted,as  to  this  point  3.  That 
there  is  no  difference  between  the  descent  to  George  and  the 
descent  to  John  his  son,  the  lessor  of  the  plaintiff,  who,  jure 
repvesenlationi%  is  the  same  with  the  fathw.  If  George,  hav- 
ing survived  John,  the  earl,  might  havtf  inherited  the  estate, 
so  will  John,  the  son,  who  represents  him.  So  that  the  point  of 
the  ease  came  to  this,  whether,  if  two  brothers  of  alien  parents, 
one  naturalised  by  acts  of  parliament,  and  the  one  purchaseth 
lands^  and  dies;  the  lands  shall  deseend  tp  the  other.  And  so 
it  is  put  by  Lord  Bridgman  and  Lord  Hale. 

In  regard  to  Patrick,  the  son  of  Nichohtf,  it  is  material  to 
observe,  that  as  Nicholas  sorvived  John,  the  earl,  he  would, 
eiespt  fiir  his  being  an  alien,  liave  Iteen  capable  to  inherit  the 
latlw.  But,  lieing  alive,  he  would  intercept  the  descent  to 
PMriek,  who  was  a  native  bom  subject,  according  to  the  prin* 
eiples  of  the  common  law  stated  by  this  court  in  M'Henry  v. 
Somerville,  9  Wheat  Rep.  354.  The  learned  jodges,  how- 
ever, in  Collif  gwood  V.  Bace,  take  no  particular  notice  of  the 
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fact  that  Niehoka  was  'fWag  at  the  death  of  Johiii  the  earf ; 
but  treat  the  caae  exactly  iJi  the  same  manner  aa  if  he  had  been 
then  dead  I  and  apparenUy  tely  on  ho  distinction  as  arising 
from  that  fact  But  George,  the  brother  of  John,  Ihe  earl, 
sunriyed  him,  and  being  a  naturalized  subject,-  was  capable  of 
taking  by  descent  from  him,  unless  the  alienage  of  his  father 
Robert  (whether  dead  or  living)  interrupted  the  descent:  and 
Johui  the  lessor  of  the  plaintiff,  jure  representationis,  derived 
his  title  directly  from  his  father. 

Having  stated  these  preliminaries,  which  are  necessary  for  a 
more  clear  understanding  of  the  case,  it  may  be  Uded,  that  the 
eise  furnishes  conclusive  evidence,  that  by  the  common  law,  in 
all  cases  of  mediate  descents,  if  any  mediate  ancestor  through 
whom  the  party  makes  his  pedigree,  as  heir,  is  ah  alien,  that  is  a 
bar  to  his  title  as  heir,  for  the  reasons  stated  by  Lord  Coke, 
that  such  an  alien  ancestor  can  communicate  no  inheritable 
blood.  This  was  admitted  by  all  the  judges,  as  well  by  those 
who  were  in  favour  of  the  lessor  of  the  plaintiff,  as  by  those 
who  argued  the  other  way.  It  was  necessarily  the  doctrine 
of  tlie  latter,  for  they  held  the  alienage  of  the  father  a  good 
bar  to  the  descent,  deeming  a  descent  from  brother  to* brother 
to  be  a  mediate  descent  only,  mediante  paCre:  on  the  other 
hand,  the  seven  judges  who  were  for  the  lessor  of  the  plain- 
tiff, admitted  the  general  doctrine,  but  contended  that  it  did 
not  apply  to  the  case  of  a  descent  from  brother  to  brother,  be- 
cause it  was  an  immediate  descent  And  this  constituted  the 
whole  controversy  between  them;  that  is,  whether  the  descent 
was  mediate  or  immediate.  It  will  be  our  business  to  demon- 
strate this  by  passages  from  the  opinions  of  Lord  Biidgnum 
and  Lord  Hale,  who  took  opposite  sides  in  the  argument 
Their  opinions  are  given  at  large,  and  in  an  authentic  form: 
those  of  the  other  judges,  who  agreed  with  them  respectively, 
ase  given  by  the  reporters  in  a  very  abridged  and  loose  man- 
ner: but  all  of  them  manifestly  assume  the  same  general  basts 
of  reasoning  on  this  point,  as  will  appear  by  referring  to  their 
opinions  in  2  Siderfin's  Rep.  193,  and  1  Keble's  Rep.  579, 
585,  603,  670,  699. 

In  the  first  place  we  will  begin  with  Lord  Hale.  He  says, 
<<  in  immediate  descents,  there  can  be  no  impediment  but  what 
arises  in  the  parties  theniselves.     For  instance,  the  father 
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«eiiedlftf  landi,  the  impediment  that  hinders  the  depcent  must 
be  either  in  the  lather  or  the  fMm;  as  if  the  father  or  the  aon 
be  attaint  or  an  alien.  In  meddle''  (printed  immediate  by 
miatabe  aa  the  context  ahowa)  ^'  deacentSi  a  disability  of  being 
an  alien^  or  attaint  in  him,  that  I  cill  a  medhia  aneeatori  will 
diaable  a  peraon  to  take  by  descent,  though  he  himaelf  hath 
no  aoch  diaability.  For  instance  in  lineal  descents^  if  a  father 
be  attaint  or  be  an  alieni  and  hath  issue  a  denizen  born,  and 
dies  in  the  life  of  the  grandfather,  the  grandfather  dies  seised; 
the  son  shall  not  take,  but  the  land  shall  escheat  In  collateral 
deseenta,  A.  and  B.  brothers;  A.  Is  an  alien  or  attainted,  and 
bath  issue  to  a  denizen  borrif  B.^  purchaseth  lands  and  dies* 
without  issue,  C.  shall  not  inherit;  for  A.,  which  was  the  me- 
dius.  ancestor,  or  medium  deferens  of  this  descent,  was  inca- 
pable. And  this  is  very  apparent  in  this  very  case;  for  by 
this  meana  Patrick,  though  a  denizen  born,  and  the  aon  of  an 
elder  brother,  is  disabled  to  inherit  the  earl.  A.  and  B.  bro- 
thers; A.  is  an  alien  or  person  attainted,  and  hath  issue  C.  and 
diea,  and  C  purchaseth  lands  and  dies  without  issue;  B.,  his 
uncle,  shall  not  inherit  for  the  reason  beforegoing;  for.  A.  is  a 
medius^  which  was  disabled.  And  if  in  our  case  Patrick,  the 
aon  of  Nicholas,  although  a  denizen  bom,  had  pui^ased  lands 
and  died  without  iasne,  John,  his  uncle,  should  not  have  in- 
herited him,  by  reason  of  the  disability  of  Nicholas;  and  yet 
Nicholaa  himaelf,  had  ho  not  been  an  alien,  could,  not  imme- 
diately have  inherited  to  hia  aon,  but  yet  he  b  a  block  in  the 
way'of  John.''  Collingwood  v.  Pace,  1  Vent  415, 416;  &  P. 
Id.  419^  48S. .  See  alao  S.  C.  1  Keble,  671,  &c.  These  paaa- 
agas  diatinetly  establiah  the  ddetrine  contended  for  in  all  cases 
of  metUaie  descents  in  the  sense  given  to  these  terms  by  Lord 
Hale:  that  ia,  that  an  alien  mediate  anceator  through  whom  the 
party  muat  daim,  ia  a  bar  to  the  descent  The  caaea  put  of  a 
deieent  from  grandfather  to  grandfon,  the  father  being  an  alien 
and  dead;  and  of  a  defcent  from  aa  uncle  to  a  nephew,  tha 
brother  being  an  alien  and  dead;  are  direct  to  the  point,  and 
are  put  aa  unquestionable.    Lord  Hale  alao  citea  in  illuatration 


*  Tbs  word  **  donlaca*  b  nitd  la  lbs  eoDmoa  law  io  t  Sonble  teut.  It 
•oMitlwM  mum  •  aalunl  born  fubloet;  Mid  •oaMtimit  •  poiMm  who,  boing  an 
•Hon,  bM  boMi  denboniiod  bjlottoit  piitont  of  ibt  crown.  Co.iilt.  !»,«.  Uu 
a  A..  Coai.  IHg.  Alion»  D.    Buudifbi'i  Bif  •  dSa. 
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of  this  doetrine,  Grey^s  caie.  Dyer's  Rep.  874y  and  Courtney's 
case,  cited  ]  Vent.  485,  Ssnnister's  Rep.  459,     Both  of 
tMese  were  cases  of  attaint  in  the  mediate  ancestor  creating  an 
incapacity  to  inherit;  apd  although  in  some  cases  there  is  a 
difference  between  alienage  and  attaint,  where  the  claim  is  not 
through  the  ancestor,  yet  where  the  daim  is  through  him  there 
is  no  difference.     The  disability  equally  applies  to  each,  and 
breaks  the  inheritance.    Lord  Hale  takes  notice  of  this  dis- 
tinetion  in  another  part  of  his  argument,  in  speaking  of  the  dis- 
ability of  an  alien,  which  is  general  or  original  to  himself  in 
reference  to  inheritance;  and  where  it  is  a  consequential  or 
consecutive  disability,  that  reflects  to  an  alien  from  one  that 
must  derive  by  or  through  him,  though  he  perchance  be  a 
natural  bom  subject    Thus  he  says,  <<  in  respect  to  this  inca- 
pacity (personal),  he  doth  resemble  a  personal  attaint;  yet  with 
this  difference.     The  law  looks  upon  a  person  attaint  as  one 
that  it  takes  notice  of;  and  therefore  the  eldest  son  attaint,  over^ 
living  his  father,  though  -  ib  shall  not  take  by  descent  in  respect 
of  bis  disabili^,  yet  he  shall  hinder  the  descent  of  the  younger 
son.     But  if  the  eldest  son  be  an  alien,  the  law  takes  no  notice 
of  him;  and  therefore,  as  he  shall  not  take  by  descent,  so  he 
shall  not  impede  the  descent  to  his  younger  brother.    A  con- 
sequential consecutive  disability,  that  reflects  to  an  alien  from 
one  that  must  derive  by  or  through  him,  though  he  perchance 
be  a  natural  bom  subject  (doth  impede).*    As  in  our  ease, 
though  Patrick  the  son  of  Nicholas  be  a  natural' bora  subject, 
yet  because  Nicholas  his  father  was  an  alien,  there  is  a  conse- 
eutive  impediment  derived  upon  Patrick,  whereby  he  is  oon- 
sequentially  disabled  to  inherit  John  his  uncle:  ahd  this  conse- 
cutive disabili^  is  parallel  to  that  which  we  call  conruption  of 
blood,  which  is  a  consequent  of  attainder.    If  the  father  be 
attainted,  the  blood  of  the  grandfather  is  not  corrapted;  no,  nor 
the  blood  of  bis  son;  though  he  could  not  inherit  him,  but  only 
the  blood  of  the  father.    But  that  corraptioh  of  blood  in  the 
father  draws  a  consequential  impediment  upon  the  son  to  in- 
lierit  the  grandfather;  because  the  father's  corraption  of  blood 
obstructs  the  transmission  of  the  hereditary  descent  between 
the  grandfadier  and  the  son.''    1  Vent  417,  416. 

*  Hmm  wofdf  U9  Ml  fooad  io  TMt  417;  bvt  die  immadiale  CMleai  ihowt 
IM  llMf  an  saiiuad  bf  aifCilM,  and  Chs  fsaCaoM  It  Mt  ia^MlMt 
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Lord  Rale  afterwards  jHroeeeds  to  state  the  reasons  why, 
notwithstanding  the  general  rulc^  be  was  of  opinion  that  in 
the  ease  at  bar,  GeorgOi  and  by  parity  of  reasoning,  his  sor 
iTohn,  the  lessor  of  the  plaintiff,  eould  inherit  to  the  eaii. 
^My  first  reason,''  says  he,  <<is  because  the  descent  from 
brother  to  brother,  though  it  be  a  coUateral  descent,  yet  it  is 
an  immediate  descent;  and  consequently,  upon  what  has  been 
premised  at  first,  unless  we  can  find  a  disability  or  impediment 
in  them,  no  impediment  in  another  ancestor  will  hinder  the 
descent  between  them."  1  Vent  Rep.  483.  He  then  pro* 
ceeds  to  establish  his  doctrine,  that  it  is  an  immediate  descent^ 
and  that  in  this  respect  it  differs  from  all  other  collateral  de- 
scents whatsoever.  He  then  adds,  <<  if  the  laiher,  in  case  of 
a  descent  between  brothers,  were  such  an  ancestor  as  the  law 
looks  upon  as  m  medium  that  deriyes  the  one  descent  from  the 
other,  tlien  the  attainder  of  the  father  would  hinder  the  descent 
between  the  brothers.  But  the  attainder  of  the  father  doth 
not  hinder  Uie  descent  between  the  brothers:  therefore  the 
father  is  not  such  m  medium  or  nexus  as  is  looked  upon  by 
law  as  tiie  means  deriying  such  descent  between  the  two  bro* 
then.''    1  Vent  Rep.  485. 

-  These  passages  from  Lord  Hale's  opinion  hkye  been  cited 
the  more  at  large  because  they  afford  a  satisfactory  answer  to 
the  argument  at  the  bar,  as  to  the  incongruity  and  ioconclu* 
iireness  of  his  reasoning;  and  establish  beyond  eontroversy, 
that  in  his  opinion  the  common  law  interrupted  the  descent 
-wherevBr  a  mediate  ancestor  was  either  an  alien  or  attaint;  and 
that  the  case  of  e  descent  from  brothbr  to  brother  was  excepted 
because  the  descent  was  immediate. 

.  Let  us  now  proceed  in  the  next  place  to  the  opinion  of  Lord 
Bridgman.  He-  begins  by  stating  the  very  same  proposition 
as  lord  Hale.  <<It  hath  been  inferred,"  says  he,  <<  that  in 
immediate  descents  there  can  be  no  impediment  but  What 
ariseth  in  the  parties  tbemsehres.  But  in  mediate  descents,  it 
is  agreed,  the  disability  of  being  an  alien,  or  attainted  in  him 
that  is  the  m^ius  antecessor,  will  disable  the  other,  thoogfi  he 
have  no  such  disability.  And  therefore  Patrick  here,  thou(^ 
iNmi  in  England,  cannot  inherit  John  his  undo,  nor  John  to 
him,  by  reason  of  the  disability  of  Nicholas,  the  jnedius  antft* 
cesser.    But  it  is  said  that  the  descent  from  brother  to  brother. 
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tbdag^  it  be  a  eoIlMteral  descent,  yet  it  ii  aa  immediate  deioeot, 
and  ao  no  impediment  could  hinder  a  descent  befveen  tlwm. 
Bannister's  Rep.  418, 436.  And  the  whole  of  lili  axgmeot 
is  then  employed  in  an  attempt  to  disprove  that  the'  descent 
between  brothers  is  by  the  common  law  immediate,  and  in 
a£Eurming  the  doctrine  of  Lord  Coke  in  Co.  Litt  8  a.  for  the 
same  reason,  vis.  there  is  no  inheritable  blood  between  thmny 
otherwise  than  medianle  patre.  Bannister's  Rep.  437,  443, 
443,  445, 460.  It  is  qnnecessary  to  gu  over  that  reasoning, 
because  it  proceeds  upon  the  ground  as  conceded  and  clearly 
established  in  the  common  law,  there  can  be  no  title  made  by 
descent,  ^^here  there  is  a  mediate  alien  ancestor,  unless  it  be 
the  case  of  a  descent  from  brother  to  brother. 

The  case  of  Collingwood  v.  Pace,'  then,  does  conclusively 
establish  the  doctrine  of  the  common  law  to  be,  by  the  admiss- 
ibn  of  all  the  judges,  that  if  *the.  pedigree  must  be  trtoed 
through  a -mediate  alien  ancestor,  the  party  cannot  take  by  de- 
MODt,  for  the  inheriUble  blood  is  stopped,  and  there  is  a  fiat 
bar  to  the  assertion  .of  any  title  derived  through  the  alien;  so 
that  the  elementary  writers  are  fully  borne  out  in  their  asser- 
tions on  this  subject  See  Com.  Dig.  Alien,  €,  Bac.  Abridge 
Alien,  C.  Cruise's  Dig.  tit  39,  chap.  3,  sect  3.0.  York  on 
Forfeiture,  73.     3  Salk.  139.     Doe  d.  Surorere  v.  Jones,  4 

Term  Rep.  300. 

The  preamble  to  the  sUtute  of  11  and  13  William  III.  eh. 
6,  also  sfTords  strong  evidence  of  the  antecedent  state  of  the 
law  on  this  point;  and  that  the  stetute  is  remedial;  and  not,  as 
has  been  argved  at  the  bar,  in  any  respect  declaratory.  It  is 
in  the  following  words:  «  whereas  divers  persons  bom  within 
the  king's  dominions  are  disabled  to  inherit,  and  make  thmr 
titles  by  descent  from  their  ancestors,  by  reason  that  their 
father  or  mother,  or  some  other  ancestor  by  whom  they  are  to 
derive  their  descent,  was  an  alien,  and  not  bom  within  the 
king's  dominions,  for  remedy  whereof,"  &c 

Here,  the  disability  to  inherit  and  make  title  Is  plainly  stated 
to  exist;  not  that  there  is  a  doubt  upon  the  subject;  and  the  dis- 
ability is  stated  to  arise  from  the  fact,  that  the  >^cestor  ijf 
whom  they  are  to  derive  their  deacent  is  an  alien;  not' that  the 
ancestor  from  whom  they  derive  their  title  to  the  eitate  is  an 
alien;  and  a  remedy  is  therefiore  provided,  to  meet  that 
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was  JMiiied  the  only  inconyeniencey  a  descent  through  a  me- 
diate alieottceator. 

l^on  the  clear  result,  then,  of  the  English  authoritlesi  we 
shoidd  be  of  opinion,  even  if  there  were  no  .further  lights  on 
the  subject,  that  the  alienage  of  the  mediate  ancestors  in  the 
present  ease,  would  be  a  bar  to  the  recovery  of  the  plaintiC 
But  the  same  doctrine  will  be  found  fully' recognized  by  Mr 
Chancellor  Kent  in  his  learned  Commentaries,  with  the  addi- 
tional declaration,  that  the  statute  of  William  IIL  had  never 
been  adopted  in  New  York;  though  he  very  properly  admits 
that  the  enlarged  policy  of  the  present  day  would  naturally  in- 
cline us  to  a  benignant  interpretation  of  the  law  of  descents,  in 
favour  of  natural  bom  citizens;  who  were  obliged  to  deduce  a 
title  to  land  from  a  pure  and  legitimate  source,  through'an  alien 
ancestor.  2  Kent's  Comm.  47,  48,  49.  See  also  Jackson  v. 
Lunn,  3  John.  Cas.  109, 121.  The  case  of  Jackson  v.  Wood, 
7  Johns.  Rep.  289,  297,  has  not  the  slightest  bearing  on  the 
subject  It  decided  no  more  than  that  an  Indian  was  incapable 
of  passing  a  title  to  lands  in  New  York,  without  the  consent  of 
the  legislature;  or  in  any  other  manner  than  is  provided  for  by 
the  laws  of  the  state. .  The  case  of  Jackson  v.  Jackson,  7  Johns. 
Rep.  213,  turned  upon  the  known  distinction,  that  an  alien 
who  cannot  inherit,  shall  not  prevent  the  descent  to  a  citizen^ 
who  can  make  title  as  heir,*  not  through  the  alien,  but  aside 
from  hiih;  as  in  the  common  case  in  England,  of  a  younger 
brother  inheriting  from  his  father,  though  he  has  an  elder  bro- 
ther living,  who  is  an  alien. 

But  there  is  a  very  recent  decision  in  the  state  of  New  York, 
not  yet  in  print,  which  is  direct  to  the  point  now  before  lis. 
It  is  the  case  of  Jackson  v.  Green,  decided  by  the  supreme 
court  of  that  state  in  1831.  We  have  been  favoured  with  a 
manuscript  copy  of  the  opinion  delivered  by  the  court  on  that 
occasion.  The  question  in  that  case  was,  whether  one  natu- 
ralized citlaen  could  take  by  descent  from  another  naturalized 
citizen,  who  was  his  cousin;  the  pedigree  being  to  be  made 
through  alien  ancestors.  It  was  held  that  he  could  not  Th^ 
court  fully  recognized  the  distinction  already  adverted  to  be- 
tween mediate  and  immediate  descend;  holding  that  an  alien 
ancestor,  through  whom  the  pedigree  must  be  traced^  inter- 
cepted the  descent,  and  produced  a  fatal  bar  to  the  recovery. 
Vol.  VI.  ^Q 
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A  certificate  will  be  sent  to  the  circuit  court,  that  the  leflsora 
of  the  piaintifi^  Bella  Cohen  and  Rhina  Mordecai^  were  not 
capable  of  taking  by  descent  the  premiaea  deacribed  in  the 
qMcial  verdict  in  the  caae,  whereof  the  aaid  Philip  Jacoba 
died  aeiaedy  aa  therein  atated,  aa  heira  at  law  of  the  aaid  Philip 
Jacoba;  by  reaaon  of  the  alienage  of  the  mother  of  the  aaid 
Philip  Jacoba,  and  hia  maternal  uncle,  Leipman  Cohen,  and 
their  fiither:  tike  leaaora  of  the  plaintiff  deriving  their  pedigree 
and  title  by  deaoeht  through  mediate  alien  anceatora.*  Cer- 
accordingly. 


Thia  cause  came  on  to  be  heard  on  the  tranacript  of  the  re- 
eord  from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  on  the  point  and  queation  on  which 
the  judgea  of  the  aaid  circuit  court  were  oppoaed  in  opinion, 
and  which  was  certified  to  this  Court  for  its  opinion  agreeably 
to  the  act  of  congreaa  in  such  cases  made  and  provided,  and 
waa  argued  by  counael;  on  conaideration  whereof,  it  ia  the 
opinion  of  thia  Court,  that  the  leaaora  of  the  plaintiff,  Bella 
Cohen,  and  Rhina  Mordecai,  were  not  capable  of  taking  by 
deacent  the  premises  described  in  the  special  verdict  in  the 
caae,  whereof  the  aaid  Philip  Jacobs  died  seised,  as  therein 
stated,  aa  heira  at  law  of  the  aaid  Philip  Jacoba,  by  reason  of 
the  alienage  of  the  mother  of  the  aaid  Philip  Jacobs  and  his 
maternal  uncle,  Leipman.  Cohen,  and  his  father;  the  leasers  of 
the  plaintiff  diving  their  pedigree  and  title  by  descent  through 
mediate  alien  anceatora.  Whereupon  it  ia  ordered  and  ad- 
judged by  this  Court,  that  it  be  certified  to  the  judgea  of  the 
aaid  circuit  court  that  the  lessors  of  the  plaintiff,  Bella  Cohen 
4ind  Rhina  Mordecai,  were  not  capable  of  taking  by  descent 

*  JfoU,  It  miy  aot  be  umUm  to  ftate,  (hit  the  Ude  of  Uie  ptrtlet  in  Collhig* 
wood  T.  Peee  onderweDt  judielaleitmloation  eoddedeioD,  it  three  differeot  pe* 
flode.  Hie  firtt  wii  io  Foeter  t.  ReiDiiy  io  the  upper  beneh,  daiiag  the  cooh 
moiiweelth»  ISST— ISSS,  e&d  ie  repotted  ia  1  Stderfin'f  Rep.  SS,  61, 148,  and  dtad 
io  BenotttePf  Rep.  447.  The  eeeond  wee  .CoUfaifwood  t.  Peee,  brought  la 
lasa,  hot  not  fiaelljr  decided  ootll  many  yeere  efterwardf .  The  third  wu  Crene  t.. 
RtDtey.iDai  end  18  Cer. II. (1670), reported  to  S  Vent  R.1;  Vtughiii'fRep.a74; 
TbMBie  Jeaet'f  Rep.  10;  Certer'e  R^.  188.  Io  tiie  .two  firtt  eaeee,  Jebo,  the 
iooerGleoige»WMtoiiororthep(idiitffl:  Io  tiie  leet,  (ha  tooieie  of  the  ptetotUT 
dilMd  by  friot  ftem  Pititok,  the  eoo  eflfichelaob  eod  Joho  wee  defeodaot 
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4)6  premiiM  described  in  the  special  verdict  in.the  ease,  where- 
of the  said  Philip  Jacobs  died  seised,  as  therein  stated,  as  heirs 
at  law  of  the  said  Philip  Jacobs,  by  reason  of  the  alienage  of 
the  mother  of  the  said  Philip  Jacobs,  and  his  inatemai  unde^ 
Leipman  Cohen,  and  their  father;  the  lessors  of  the  plaintiff 
deriving  their  pedigree  and  title  by  descent  through  mediate 
alien  ancestors. 
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LxssEE  OF  Stephen  Sicaed  et  al.  Plaintofs  in  Eeeos 
y.  Nanct  Davis  st  al.  Defendants  in  Ebeoe*  Same 
V.  John  Cecil  and  Robert  Smithebs. 

The  met  of  tbt  ItglfUtura  of  Emitiieky,  puMd  io  1796,  rotpoetiog  cooTeytneot, 
re^iMM  ioto  one  all  the  Uwt.pro?ioaily  oiltUog  on  tho  tubjoct  of  neoiding 
coDToyaiieoi  of  Itod.  That  act  doaa  not  create  a  right  to*eon?ey  propertf 
which  any  indlTldual  may  poMeit;  bat  reatrainf  that  rlf;ht  by  certain  nileib 
which  it  preaciibea»  and  wliich  are  deemed  necetfary  for  pablic  aeearity.  The 
original  right  to  convqr  property  lemataia  animpaired,  eicept  ao  far  ai  It  U 
Abridged  by  that  atatnte. 

Under  that  atatute  the  only  raqoiaitea  to  a  Talid  conTeyance  of  landa  are,  that  St 
•hall  be  In  writing,  and  fhall  be  aealed  and  dell?ered. 

Hie  acknowledgementt  and  the  proof  which  may  antheriae  the  admiaiion  of  the 
daed  to  record,  and  the  recordhig  tbeieof,  are  profiaiona  which  the  law  makea 
■tat  the  aecnrity  of  creditora  and  parchaaeia.  They  are  eaiential  to  the  TaUdity 
of  the  deed  aa  to  pereona  of  that  deacripHon,  not  aa  to  the  grantor.  Hif  eatate 
paaaea  ont  of  him  and  Toata  in  the  grantee,  aa  fiv  aa  reipecta  Umaelf,  aa  en- 
tirely, if  the  deed  be  in  writing,  aealed  and  deUrerad,  aa  if  it  be  alao  acknow* 
lodged,  or  atteated  and  proTod  by  three  aubaeribing  witneaaea,  and  recorded  In 
the  proper  coort  In  a  anit  between  them,  auch  a  deed  if  completely  eie- 
cnted,  and  would  be  eoncloaife,  althou||h  noTor  admitted  to  record,  nor  at- 
teeted  by  any  aobaeribing  wltneaa.  Proof  of  lealing  and  deliTOiing  would 
alone  be  required;  and  the  acknowledgement  of  the  Iket  by  the  party  would  bo 
aoffident  (iroof  of  it. 

tt  the  original  deed  remained  in  eiif tenee,  proof  of  the  hand*wrfiiig,  added  to 
ita  being  In  pomamion  of  the  grantee,  would,  it  ia  pieaumed,  be  prima  fade 
ofidenoe  that  it  wu  aealed  and  deUfoied.  No  reaaoo  ia  pereelTed  why  auch 
eridenee  ihould  not  be  aa  aatiiftetory  In  the  caae  of  a  deed,  u  in  the  case  of 
a  |>ond.  Where  the  deed  ia  loat,  poaitiTo  proof  of  the  hand-writing  la  not  to 
be  espeeted.    TbB  grantee  muat  depend  on  other  proof. 

Hie  worda  of  the  ikat  aeetion  of  the  atatute,  declaring,  *«  that  no  eatate  of  inherit- 
ance in  landa,  Scc^ahall  be  con?eyed  from  one  to  another,  unleai  the  conToy- 
ance  be  dechired  by  writing,  aealed  and  deliTerad,  nor  ahall  auch  conToyanoe 
be  good  againat  a  purchaaer  for  vahiable  conaideration,  not  hoTing  notice 
thereof,  or  any  creditor,  unleaa  the  aame  writing  be  acknowledged,"  kc  can 
apply  only  to  purchaaera  of  the  title  jaaertad  by  rirtue  of  the  conveyance,  and 
to  creditora  of  tho  party  who  haa  made  it.  They  protect  auch  parchaaeia  fioaa 
a  confoyance  of  which  they  had  no  notice,  and  wlileh,  if  known,  would  have 
pre?entod  their  maUng  the  purchaae;  becauae  It  would  have  informed  them  that 
the  title  waa  bad,  that  the  Tender  had  nothing  to  aelL  But  the  purchaaer  from  n 
dlibrant  peraon,  of  a  different  title,  daimed  under  a  dillerent. patent,  would  bo 
entirely  uneoncemed  in  the  cooTe^nce.  To  him  it  wouU  be  entirely  unim- 
portant, whether  thia  diatioct  coniSieting  title  wu.aaaerted  by  the  oiighial  pa- 
Mntoo,  Of  by  hia  Tender.  Hie  aame  general  terma  are  applied  to  craditaia  and 
to  pndiaaais;  and  the  word  creditoi8|  can  moan  only  tho  cMdRois  of  tho 
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ntai  thoM  ba  cooddarMl  auflkeiMit  proof  of  tho  Iom  of  a  deed,  to  eiilide  tW 
ptiiOB  hoMlog  wider  It  to  read  a  copy  of  It  In  e?ideiice;  and  what  was  mfi* 
eleat  proof  of  the  eieeotton  of  the  orlflDal  deed  to  entitle  it  to  be  read  in  efl* 
deaee  to  the  Jury. 

k  poeaenlon  taken  ondet  ajnnior  patent,  wbieh  interferea  with  a  aenlor  pateot» 
the  hindf  coTored  by  which  are  totally  unoecupled  by  any  person  holding  or 
claiming  under  it;  if  not  limited  to  the  actual  Ineloture,  tmt  <•  co-eitenai?e 
with  the  bouadariea  chimed  under  tueh  Junior  patent. 

A  count  In  the  dedaiatJen  la  an  ^ectment*  en  a  demiae  from  a  different  parfyt 
aawrting  a  diflerent  titfe»  la  nqt  diatinguiahable;  ao  far  aa  reipecta  the  act  of 
limltationa;  from  a  new  action. 

The  eonatruction  of  the  act  of  Umitationi,  that  if  adverae  posaeMion  be  taken  In 
the  We  lime  of  the  anceatorp  and  be  continued /or  twenty  yean,  and  for  ten 
yeaia  aAer  the  death  of  the  anceator,  no  entry  having  been  made  by  the  ancea- 
tor  or  thoae  chiming  under  him,  the  entry  if  barred;  ia  eatabliahed  by  the  dO' 
daiona  6f  thia  couit»  aa  well  aa  of  the  courts  of  Kenlucky. 

ERROR  to  the  eireait  court  of  the  United  States  for  the  dis- 
trict of  Eentacky. 

On  the  8th  day  of'  March  1825,  Stephen  Sicard,  a  citizen  of 
Pennsylvania,  commenced  his  actions  of  ejectment  in  the  cir- 
cuit court  for  the  district  of  Kentucky  against  Jesse  Davis  and 
others,  and  against  John  Cecil,  Robert  Smithers  and  others,  for 
the  recovery  of  six  thousand  six  hundred  and  eighty  acres  of 
land,  or  parts  of  the  same.  Those  who  were  m  possession  of 
the  lands  were  admitted  as  defendants;  eSch  for  himself;  and 
pleaded  not  guilty.  In  the  progress  of  the  case,  the  plaintiff 
was  twice  Aon  suited,  and  the  non  suits  were  s6t  aside.  Nancy 
Davis,  after  the  death  of  her  husband,  became,  on  motion,  a 
party  to  the  suit 

The  demise  in  the  declaration  was  stated  to  have  been  made 
by  Stephen  Sicard,  on  the  80th  of  January  1815.  Afterwards, 
al  November  term  1881,  upon  motion  of  the  plaintiff,''leave 
was  given  to  amend  the  declaration,  by  laying  a  demise  in  the 
name  of  the  heirs  of  the  original  grantee  of  the  land,  Joseph 
iPhillips,  and  from  others  to  whom  the  land  had  been  convey- 
ed, before  *the  execution  of  the  deed  under  which  Stephen 
Sieard  aeqdired  his  title. 

Th»  cause  was  tried  at  the  October  term  1884  of  the  circuit 
court,  and  judgments  were  rendered  for  the  defendants. 

The  plaintiff  on  the  trial  tendered  a  bin  of  exceptions  in 
each  case;  and  the  cases  were  brought  up  to  this  court  on  writs 
oitrrw  prosecuted  by  him. 
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The  bilb  of  exceptions  stated  the  evidence  given  by  the 
plaintiff  to  maintain  the  suitiy  to  have  been  a  patent  dated 
6th  of  June  1786,  from  the  state  of  Virginia  to  Joseph  Phillips^ 
for  six  thousand  six  hundred  and  eighty  acres  of  land,  under  a 
survey  dated  4th  of  May  1784;  and  proof  that  the  patent  co- 
vered the  land  in  controveny;  and  that  the  defendants  were  in 
adverse  possession  at  the  commencement  -of  the  suit 

Also  copies  of  deeds  from  Joseph  Phillips  to  Benjamin  Ste- 
phens^ and  from  Stephens  to  Samuel  R.  Marshall,  and  from 
Marshall  to  Stephen  SicaM. 

The  first  deed  frbm  Joseph  Phillips  to  Benjamin  Stephens, 
is  dated  the  16th  of  October  1797.  The  second  deed  from 
Stephens  to  Marshalli  is  dated  the  25th  of  December  1797. 
The  deed  from  Marshall  to  Sicard  is  dated  the  85th  of  May 
17^;  and  these  deeds  covered  the  land  in  suit 

The  plaintiff  also  prov^,  that  Phillips,  Stephens,  Marshall 
and  Sicard,  always  resided  in  Pennsylvania,  New  York  and 
New  Jersey. 

It  was  proved  that  Phillips  and  Stephens  died  in  the  year 
1798  or  1799. 

The  deed  of  Josq)h  Phillips  to  Benjamin  Stephens  is  dated 
the  16th  of  October  1797.  On  the  8th  of  June  17^98,  it  ap- 
pears that  Joseph  Spencer,  of  Philadelphia,  appeared  before 
Hillary  Baker,  mayor  of  Philadelphia,  and  deposed  that  be 
saw  Joseph  Phillips  sign,  seal  and  deliver  the  said  deed;  that  he 
saw  Samuel  R.  Marshall  and  John  Phillips  severally  subscribe 
their  respective  names  thereunto,  as  witnesses  to  the  signing^ 
sealing  and  delivering  the  said  deed. 

This  deed,  thus  'proved,  was  recorded,  together  with  the 
deeds  from  Stephens  to  Marshall  and  from  Marshall  to  Sicard, 
and  were,  on  the  23d  of  April  1803,  certified  by  the  clerk  of  the 
court  of  appeals  to  have  been  recorded  in  his  office  in  Frank- 
ford,  in  the  state  of  Kentucky. 

The  plaintiff,  in  order  to  introduce  the  copies  of  the  deeds 
in  evidence,  and  to  prove  the  execution  of  the  original  deeds, 
produced  a  paper  signed  by  Alexander  Parker,  stating  that  he 
had  r^ceiveid,  February  9th,  1803,  of  Mr  Stephen  Sicard, 
three  deeds  for  a  certain  tract  of  land  lying  in  Nelson  county, 
and  state  of  Kentucky,  on  Chaplin's  fork;  the  first,  Joseph  Phil- 
lips to  Benjamin  Stephens  for  six  thousand  six  hundred  and 
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^^ty  aeres  of  land;  the  second,  Benjamia  Stephens  to  Samuel 
R.  Marshall  for  said  land;  the  third,  Samuel  R  Marshall  to 
Stephen  Sieard  for  same;  also  a  certificate  of  Ralph  Phillips 
eonceming  the  same:  all  to  be  recorded  in  the  office  at  Frank- 
fort in  Kentucky. 

The  phintiff  also  read  the  deposition  of  Thomss  Wallace, 
'Who  swore,  that  in  the  summer  of  1803,  said  Parker  told  him 
that  he  had  left  at  deponent's  store,  or  with  a  Mr  Scott,  his 
derk,  three  deeds,  the  property  of  Sieard,  to  be  carried  from 
Lexington  to  Philadelphia  by  die  deponent  He  knows  noth* 
ing  of  the  papers,  nor  does  he  recollect  ever  to  have  seen 
them:  he  hu  searched  for  them  among  his  papers,  but  is  un- 
able to  find  them. 

Alexander  Parker  proved  the  receipt,  and  that  he  got  the 
deeds  recorded  in  the  court  of  appeals  of  Kentucky— that  he 
inclosed  said  deeds  directed  to  Mr  Sieard,  Philadelphia,  and  left 
them  with  Mr  Wallace's  clerk,  to  be  taken  by  Wallai^  to 
Sieard.  Thtfse  deeds  he  believes  were  originals;  he  has  never 
seen  them  since;  he  believes  Scott  was  dead:  that  for  several 
years  he  paid  the  taxes  for  said  land,  and  saw  the  entry  of  said 
land  fortaxes  in.the  auditor's  office. 

Ma^  Powell,  a  witness,  resident  in  Philadelphia,  swore  she 
is  the  widow  of  Benjamin  Powell,  and  that  she  is  fully  satis- 
fied from  what  'her  husband  told  her  that  he  did  witness  a  deed 
tO' which  Benjamin  Stephens  and  Robert  Marshall  were  par* 
ties^  or  at  least  the  said  Stephens  wu  the  seller  therein;  her 
fansbaiDd  died  in  1680;  and  that  some  time  before  his  death,  he 
went  out  with  Stephen  Sieard  to  attest  the  fact  of  his,  the  said 
Powell's,  having  subfNsribed  the  said  deed  u  a  witness  to  the 
exaeution  thereof  before  a  magistrate  or  alderman. 

Joseph  Spencer,  in  his  deposition  stated  that  he  has  some 
teeolleetion  of  hai^ng  witnessed 'an  instrument  of  writing, 
supposed  by  him  to  be  a  conveyance  of  land,  (but  it  was  not 
known  to  him  to  whom  granted  thereby)  at  the  house  of  John 
Phillips,  which  he  did  some  twenty  years  before  the  date  of 
his  deposition  (ISM) ;  and  his  meeting  again  one  or  more  of  the 
fiunily,  he  believes  Dr  Joseph  PhUlips,  in  the  city  of  Philadel- 
phia, at  theoffice  of  Hilary  Baker,  to  authenticate  the  hand  writr 
ing  to  the  instrument  as  a  witness  to  both;  but  he  has  no  cer- 
tain date  in  his  memory. 
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And  also  the  deporition  of  George  Heyl  of  the  eitj  of  Phi- 
ladelphia^ notary  public,  who  a  wears,  that  on  tb»  17th  day  of 
January  1803,  at  the  request  of  Stephen  Sicard,  he  made  cor- 
rect copies  of  the  deecu  from  Phillips  to  Stephens,  and  Ste- 
pheoe  to  Marshall,  and  from  Marshall  to, Sicard:  that  the 
copies  made  by  him  were  froni  the  original  deeds,  and  that  be 
had  certified  the  copies  under  bis  seal  of  office.  Sicard  told 
him  at  the  time,  he  was  going  to  send  the  originals  to  Ken- 
tucky to  be  recorded ;  and  assigned  this  u  the  motire^to  have 
the  copies  made.  The  deeds  had  every  appearance  of  origi- 
nals. That  he  had.  a  knowledge  of  the  signature  of  Hilary 
Baker,  the  mayor  of  the  city,  before  whom  they  were  proved, 
and  of  the  seal  of  the  city,  and  believed  them  genuine:  that 
in  the  spring  of  the  year  18X8,  the  said  Stephen  Sicard  again 
called  on  him  and  took  his  deposition  before  alderman  Doug- 
lass, at  his  (the  alderman's)  office  in  this  eity,  to  the  above 
fact;  to  Tt'hich  deposition  were  annexed  the  said  three  notarial 
certified  copies,  and  a  mandate  from  the  seventh  circuit  court 
of  the  United  States  for  the  Kentucky  district  to  the  said 
Douglass,  to  take  the  same — all  of  which  this  deponent  under- 
stood were  transmitted  to  the  said  court:  and  that  the  annexed 
two  copies  of  deeds,  so  certified  by  the  clerk  of  said  court,  to 
the  best  of  his  knowledge  and  belief,  are  copies  of  his  said  no- 
tarial copies  of  iiiB  said  originals. 

The  deposition  of  George  Rozell,  to  prove  the  death  of  Jo- 
seph Phillips  in  1798,  and  who  were  his  heirs  at  law;  and  also 
the  decease  of  Stephens,  in  the  sanie  or  tlie^foUowing  year,  was 
exhibited. 

The  defendants  gave  in  evidence  patents  from  the  com* 
monwealth  of  Kentucky,  of  junior  date  to  that  read  by  the 
plaintifi";  proved  the  boundaries  of  those  junior  grants,  and  that 
they  included  the  defendants:  and  gave  evidence  that  they  had 
settled  under  fahh  of  those  junior  patents,  and  held  adversely 
to  the  patent  ofiered  in  evidence  by  the  plaintiff!  On  motion 
of  the  defendants,  the  court,  rejected  the  copies  of  the  deeds 
aforesaid  from  Phillips  to  Stephens,  and  from  Stephens  to 
Marshall,  and  from  Marshall  to  Sicard;  because  there  was  no 
proof  of  the  execution  of  the  deeds  from  Phillips  to  Stephens, 
or  from  Stephens  to  Marshall,  so  as  to  let  in  copies  of  the  ori^ 
ginal  deeds. 
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The  defendtntt  tben  proved,  that  in  the  year  1794  they 
bad  adverse  poewaiion  of  the  hnd  in  controversy,  and  had 
conttnoed  ever  finee  to  hold  it  adversely  accordingly.  Where- 
upon the  defendants  moved  the  court  to  instruct  the  jury,  u 
follows: 

1.  That  the  plaintiff  has  given  no  evidence  to  support  the 
first  count,  upon  the  demise  of  Sicard,  and  none  to  support  tho 
demise  from  any  of  th^  other  lessors;  except  from  such  as  are 
heirs  of  Joseph  Phillips,  the  patentee. 

2.  That  if  the  jury  find  from  the  evidence  that  the  patents 
of  Joseph  Phillips  and  WiUiam  Loving  do  interfere  and  lap, 
ss  represented  on  the  connected  plat,  and  that  the  defendants 
and  thooe  under  whom  they  hold  did  enter,  claiming  under 
said  JjOYWf^B  survey,  and  took  the  first  possession  within  the 
said  interference,  the  said  patent  of  Joseph  Phillips  being  (at 
the  date  of  such  entry  and  possession  taken  under  Loving's 
patent)  unoccupied  by  any  person  holding  or  claiming  under 
said  Phillips's  patent;  then  and  in  that  case  the  possession  of  the 
defendants  so  taken  wu  not  limited  to  their  actual  indosore, 
but  was  co-extensive  with  the  boundaries  by  which  they 
claimed. 

S.  That  if  the  jury  find  from  the  evidence,  that  the  possess 
ion  of  the  lands  in  controversy  was  taken  in  the  lifetime  of 
Joseph  Phillips,  the  ancestor  of  the  lessor  of  the  plaintifl^  and 
adversely  to  said  Phillips,  and  that  the  defendants  and  those 
Under  whom  they  hold  have  continued  to  hold  adversely  to 
said  Phillips,  the  ancestor  and  his  heirs,  ever  since  and  for 
more  than  twenty  years  before  th%  17th  day  of  January  1829, 
when  the  second  count  in  the  declaration  was  filed,  and  shall 
moceover  find  that  said  ancestor  Joseph  Phillips  died  more 
than  ten  years  before  the  said  17th  day  of  January  1822,  when 
the  seeond  count  was  filed,  then  the  said  lessors,  the  heirs  of 
Joseph  Phillips,  are  barred  by  the  statute  of  limitations. 

The  circuit  court  gave  these  instructions  to  the  jury  on  the 
prayer  of  the  defendants. 

The  esse  was  argued  by  Mr  Sergeant,  for  the  plaintiff  in 
error;  and  by  Mr  Wickliffe,  for  the  defenaants. 

For  the  plaintiff  it  was  contended: 

That  tlie  court  erred,  1.  In  rejecting'the  copies  of  the  deeds 
Vol.  VI.— R 
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from  Phillips  to  StephenB,  from  Stephens  to  Maraball|  and 
from  Marshall  to  Sieard. 

8.  In  charging  that  the  possession  ti(ken  bj  tlie  defendants, 
under  Loving's  survey,  was  not  limited  to  their  actual  inclo- 
sure,  but  was  co-eztensive  with  the  boundaries  bj  which  they 
claimed. 

3.  In  charging  that  the  statute  of  limitations  barred,  if  there 
had  been  adverse  possession  for  more  than  twenty  years  before 
the  17th  of  January  1889,  when  the  second  count  in  the  de- 
claration wu  filed. 

Mr  WicUifle,  for  the  defendants,  argued, 

1.  The  plaintiff  failed  to  show  any  title  in  Sieard  at  the  date 
of  the  demise. 

8.  The  copies  of  deeds  from  Phillips,  &c'  were  correctly 
excluded,  because  the  same  were  not  legally  proven  in  court 
upon  the  trial;  nor  had  the  same  been  proved  and  recorded  in 
accordance  with  or  within  the  time  prescribed  by  the  laws 
then  in  force  in  Kentucky. 

3.  If  recorded  or  proven,  the  deeds  eonveyed  no  title,  were 
inoperative  and  against  law;  the  land  conveyed  being  at  the 
date  of  the  said  deeds  in  the  adverse  legal  possession  of  the 
defendants. 

4.  If  the  pluntiff  showed  title  in  the  heirs  of  the  patentee, 
Joseph  Phillips,  that  title  was  not  asserted  by  the  heirs  of  PhiW 
lips  against  the  defendants  until  the  January  term  1888,  when 
the  amended  declaration  was  filed;  consequently  their  right 
was  barred  by  the  statute  of  limitationsy  botti  of  twenty  years' 
adverse  possession,  and  seven  years'  adverse  possession  with 
title. 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court 

This  is  a  writ  of  error  to  a  judgment  in  ejectment  brought 
by  the  plaintiflb  in  error  against  the  defendants  in  the  court  of 
the  United  States  ibr  flie  seventh  drenit  and  district  of  Ken- 
tncky.  The  dedsratipn  was  deliveitd  to  the  defendants  in 
March  1815.  The  dedantion  contains' a  single  count  on  the 
demise  of  Stqpben  SieanL 

to  November  term  .1881,  the  plaintiff  obtained  leave  to 
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•mend  hii  declantion  by  kying  a  demiw  in  the  names  of  the 
hein  of  the  original  grantee  of  the  commonwealth,  or  inter- 
mediate grantees;  which  amecded  declaration  waa  filed.  The 
iamiea  were  joined  in  the  usual  form,  and  a  jury  sworn  who 
found  a  yerdict  for  the  defendantSy  on  which  judgment  wu 
rendered  by  the  court 

At  the  trial  the  plaintifi*  gave  in  evidence  to  the  jury  the 
patent  to  Joseph  Phillipsi  and  proved  that  it  covered  the  land 
in  controversy,  and  that  the  defendants  were  in  adverse  pos- 
session at  the  time  of  the-  commencement  of  this  suit  '  He 
also  ofiered  in  evidence  copies  of  deeds  which  purported  to 
convey  the  title  from  the  patentee  to  Benjamin  Stephens,  from 
Stephens  to  Samuel  Robert  Marshalli  and  from  Marshall  to 
the  plaintiE  The  deed  from  Phillips  to  Stephens^  dated  the 
16th  day  of  October  1797,  is  attested  by  three  subscribing 
witnesses,  and  the  deed  from  Stephens  to  Marshall,  dated  the 
25th  day  of  December  1797,  is  attested  by  two  subscribing 
witnesses.  Each  deed  was  proved  by  one  of  the  subscribing 
witnesses  thereto  in  June  1 798,  before  Hilary  ^ker,  mayor 
of  the  city  of  Philadelphia,  who  gave  his  official  certificate 
thereof  in  the  usual  form.  The  deed  from  Marshall  to  the 
plaintifi;  Sicard,  dated  the  85th  day  of  May  1798,  is  attested 
by  two  subscribing  witnesses,  and  is  acknowledged  by  the 
grantor  before  the  mayor  of  jPhiladelphia  in  July  1798,  who 
has  given  his  official  certificate  thereof.  These  deeds  were 
admitted  to  record  on  this  testimony  in  April  1803,  in  the 
court  of  appeals  in  Kentucky. 

To  prove  the  loss  of  the  originals,  the  plaintifi*  produced 
the  receipt  of  Alexander  Parker,  dated  the  9th  of  February 
1803,  acknowledging  the  receipt  of  the  said  deeds  for  the  pur- 
pose of  being  recorded  in  the  office  at  Frankfort  in  Kentucky; 
also  the  affidavit  of  the  said  Parker  stating  his  receipt,  and 
the  purpose  for  which  the  deeds  were  delivered  to  him;  as 
alsor  that  be  had  caused  them  to  be  recorded.  Some  time  afler 
this,  being  admitted  to  record,  he  was  directed  by  Sicard  to 
send  them  to  him  in  Philadelphia.  Some  time  before  August 
1804y  he  applieid  to  Thomas  Wallace  to  carry  them,  who  un- 
dertook to  do  so,  and  directed  him  to  leave  them  with  the 
clerk  of  the  said  Wallace  that  evening.  The  affiant  inclosed 
the  three  deeds  in  a  sheet  of  paper  directed  to  the  md  Sicard. 
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which  he  delivered  diat  evening  to  the  said  Wallace'!  clerk,  he 
bdievea  William  Scott,  who  promised  to  deliver  them  to  the 
said  Wallace.  The  aflSant  has  never  seen  them  since,  bat 
has  heard  that  they  were  lost  He  believes  the  de.eds  to  have 
been  originals.  He  paid  the  taxes  on  said  six  thousand  six 
hundred  and  eighty  acres  of  land  for  several  yeai^  and  saw  it 
entered  for  taxation  in  the  auditor's  office.  He  believes  that 
the  said  William  Scott  departed  this  life  twelve  or  fifteen  years 
ago.  The  plaintiff  also  produced  the  affidavit  or  deposition  of 
Thomas  Wallace,  who  proved  that  Mr  Alexander  Parker  did 
say,  that  in  the  summer  of  1803  he  left  at  the  atore,  or  deli- 
vered to  a  young  man  (probably  Mr  Scdti),  then  living  with 
the  deponent,  sundry  papers  said  to  be  deeds,  the  property  of 
the  said  Sicard,  to  be  carried  from  Lexington  to  Philadelphia 
by  the  d9ponent.  He  knows  nothing  of  the  papers,  nor  does  he 
recollect  ever  to  have  seen  them.  He  has  searched  for  them 
among  his  papers,  but  cannot  find  them.  He  verily  believes 
they  were  not  delivered  to  him. 

The  plaintiff*  also  produced  the  deposition  of  Mary  Powell, 
widow  of  Benjamin  Powell,  one  of  the  subscribing  witnesses  to 
the  deed  from  Benjamin  Stephens  to  Samuel  Robert  Marshall, 
who  deposed  that  she  understood  from  her  husband  that  he 
had  witnessed  a  deed  from  Stephens  to  Marshall;  that  he  had 
been  dead  about  two  years.  Some  time  previous  to  his  death, 
he  accompanied  the  plaintiff,  Sicard,  for  the  purpose  of  attest- 
ing the  fact  of  his  having  subscribed  the  said  deed  as  a  witness; 
and  from  several  conversations  which  passed  between  the  said 
Sicard  and  her  husband,  in  her  presence,  she  is  convinced  her 
husband  had  a  perfect  recollection  of  having  subscribed  his  name 
as  a  witness  to  the  said  deed.  Also  the  deposition  of  Joseph 
Spencet,  the  subscribing  witness  to  the  deed  from  Phillips  to 
Stephens,  who  proved  the  same  before  the  mayor  of  Philadel- 
phia in  June  1798,  who  says,  that  he  has  some  recollection  of 
having  witnessed  an  instrument  of  writing  supposed  by  him  to 
be  a  conveyance  of  land,  he  iLueW  not  to  whom  granted,  at 
the  house  of  Jonathan  Phillips,  deceased,  of  Maidenhead,  now 
Lawrence  township,  Hunterdon  county,  state  of  New  Jersey, 
some  twenty  years  ago  or  moiti  (this  deposition  was  taken  in 
April  1S32);  and  of  his  meeting  again  one  or  more  of  the  fa- 
mily, he  believes  Doctor  Joseph  Phillips  of  that  place  or  neigh* 
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bourfaood  wu  one,  ia  the  city  of  Philadelphia,  at  the  office  ot 
Hilary  Baker,  who  waa  then  mayor  of  the  said  city,  to  authen- 
ticate the  hand-writing  to  the  aaid  ioatrument  of  conveyance 
aa  party  or  witness,  or  both;  but  has  no  certain  date  in  hit 
memory  whereby  he  can  be  more  particular.  Also  the  depo- 
sition of  George  Heyl,  notary  public  of  Philadelphia,  who 
says,  that  he  was  called  on  in  his  official  capacity  en  the  1 7th 
of  January  1803,  to  certify  and  attest  to  three  several  oopiea 
of  original  deeds,  one  from  Joseph  Phillips  to  Benjamin  Ste- 
phens, one  from  Stephens  to  Samuel  Robert  Marshall,  and  the 
third  from  Marshall  to  Stephen  Sicard,  dated  the  25th  of  May 
1798,  all  for  a  tract  of  land  lying  and  being,  &c,  containing 
aix  thousand  six  hundred  and  eighty  acres;  and  that  he  did, 
at  the  request  of  Stephen  Sicard,  examine  and  compare  the 
said  three  several  copies  with  the  original  ^eeds  submitted 
to  him  by  the  said  Stephen  Sicard  for  that  purpose,  and  found 
them  to  be  true  and  faithful  copies  of  the  same;  that  the  said 
deeds  appeared  to  him,  in  every  respect,  originals,  fair  and 
genuine  .papers,  the  parchment,  ink,  signatures,  &c.  wearing 
that  aspect  That  the  si  .d  Stephen  Sicard  told  him  at  the 
time  that  his  motive  for  requiring  notarial  copies  of  said  ori- 
ginali,  wu  that  he  was  going  to  send  said  originals  to  Ken- 
tucky to  be  recorded.  That  the  said  deponent  had  a  know- 
ledge of  the  signature  of  Hilary  Baker,  the  mayor  of  the  city, 
before  whom  they  were  proved,  and  of  the  seal  of  the  city, 
and  believed  them  genuine;  that  in  the  spring  of  the  year  1818 
the  said  Stephen  Sicard  again  called  on  him,  and  took  his  de- 
position before  alderman  Douglass  to  the  above  fact,  to  which 
deposition  were  annexed  the  said  three  notarial  copies. 

The  notarial  copies  mentioned  in  the  foregoing  deposition 
agree  with  the  copies  from  the  record  of  the  court  of  appeals 
of  Kentucky. 

The  plaintiff  also  offered  as  a  witness  the  clerk  of  the  court 
of  .appeals,  .who  deposed  that  the  deeds  had  been  recorded  by 
Thomas  S.  Hinde,  his  deputy,  now  living  beyond  the  reach 
of  the  process  of  this  court;  but  he  recollected  to  liave  noticed 
them  at  the  time,  and  they  had,  so  far  as  he  I'ecollected,  every 
appearance  oC  genuine  documents.  The  plaintiff  also  intro- 
duced Ralph  Phillips,  who  stated,  that  he  was  long  acquainted 
with  Joae]di  Phillips,  and  Stephens,  -and  Marshall,  and  be 
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heard  them  speak  of  the  conveyance  of  the  traet  of  land  in 
controverajry  as  made  by  Phillips  to  Stephens,  and  by  Stephens 
to  Marshall,  many  years  ago;  but  he  does  not  recollect  to  have 
seen  the  deeds. 

The  defendants  gave  in  evidence  patents  of  the  common* 
wealth  of  junior  date  to  that  of  the  plaintiff;  proved  the  boun* 
daries  of  Uiose  junior  grants,  and  that  they  included  the  de- 
fendants: and  gave  evidence  that  they  had  settled  under  faith 
of  those  junior  grants,  and  held  adversely  to  the  patent  offered 
in  evidence  by  the  plaintiff. 

On  motion  of  the  defendants,  the  court  rejected  the  copies 
of  the  deeds  aforesaid  from  Phillips  to  Stephens,  and  from 
Stephens  to  Marshall,  and  from  Marshall  to  Sicard;  because 
there  was  no  proof  of  the  execution  of  the  deeds  from  Phillips 
to  Stephens,  or  from  Stephens  to  Marshall,  so  as  to  let  in 
copies  of  the  original  deeds. 

The  defendants  then  proved  that  in  the  year  1794,  they 
had  adverse  pc  isession  of  the  land  in  controversy,  and  had 
continued  ever  since  to  hold  it  adversely.  Whereupon  the 
defendants  moved  the  court  to  instruct  the  jury, 

1.  That  the  plaintiff  has  given  no  evidence  to  support  the 
first  count  on  the  demise  of  Sicard;  and  none  to  support  the 
demise  from  any  of  the  other  lessors,  except  such  as  are  heirs 
of  Joseph  Phillips  the  patentee. 

2.  That  if  the  jury  find  from  the  evidence  that  the  patents 
of  Joseph  Phillips  and  William  Loving  do  interfere  and  lap, 
as  represented  in  the  connected  plat,  and  that  the  defendants 
and  Uiose  under,  whom  theyOiold  did  enter,  claiming  under 
said  Loving's  survey,  and  took  the  first  possession  within  the 
said  interference,  the  said  patent  of  Joseph  Phillips,  being  (at 
the  date  of  such  patent  and  possession  taken  under  Loving's 
patent)  unoccupied  by  any  person  holding  or  claiming  under 
said  Phillips's  patent,  then  andyin  tliat  case,  the  possession  of 
the  defendants  so  taken,  was  not  limited  to  their  actual  indo- 
sure,  but  was  co-extensive  with  the  boundaries  by  which  th^y 
claimed. 

3.  That  if  the  jury  find  from  the  evidence  that  the  possess- 
ion of  the  lands  in  controversy  was  taken  in  the.  lifetinde  of 
Joseph  Phillips,  the  ancestor  of  the  lessors  of  the  plaintiff  and 
adversely  to  said  Phillips,  and  that  the  defendants  and  those 
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under  whom  they  hold,  have  oontiDued  to  hold  adversel;  to 
said  Phillips,  the  ancestor,  and  his  heirs  ever  sinee,  and  for 
more  than  twenty  years  before  the  17th  of  January  1888,  when 
the  second  count  in  the  declaration  was  filed,  and  shall  moreoyer 
find  that  said  ancestor,  Joseph  Phillips,  died  more  than  ten 
years  before  the  said  17tb  of  January  1888,  when  the  second 
count  was  filed ;  then  the  said  lessors,  the  heirs  of  Joseph  Phil- 
lips, urp  barred  by  the  statute  of  limitations;  .which  instructions 
were  given  accordingly:  to  each  of  which  instructions,  as  well 
in  excluding  the  deeds  as  in  instructing  the  jury,  the  plaintiflb 
excepted. 

The  first  exception  is  to  the  refusal  of  the  court  to  permit 
the  copies  of  deeds  ofiered  by  the  plaintiff  to  be  given  in  evi- 
dence to  the  jury.  These  copies  were  rejected  <<  because 
there  was  no  proof  of  the  ttecution  of  the  deeds  from  Phillips 
to  Stephens^  or  from  Stephens  to  Marshall.''  This  objection 
would  have  applied  to  the  oripnals  as  strongly  as  to  the  co- 
pies: consequently,  we  must  inquire  whether  th^,  plaintiff 
offered  such  evidence  of  the  execution  of  the  originals  as  is 
required  by  law. 

In  1796  the  legislature  of  Kentucky  passed  a  law  respecting 
conveyances,  the  first  section  of  which  enacts,  <<  that  no  estate 
of  inheritance  or  freehold,  or  for  a  term  of  more  than  five 
years,  in  #ands  or  tenements,  shall  be  conveyed  from  one  to 
another,  unless  the  oonveyance  be  declared  by  writing,  sealed 
and  delivered;  nor  shall  such  conveyance  be  good  ajgainst  a 
purchaser  for  a  valuable  consideration,  not  having  notice  there- 
of, or  any  creditor,  unless  the  same  writing  be  acknowledged 
by  the  party  or  parties  who  shall  have  sealed  and  delivered  it, 
or  be  proved  by  three  witnesses  to  be  his,  her  or  their  set,  in 
the  office  of  the  clerk  of  the  court  of  appeals  of  a  district  cour^ 
or  in  a  court  of  quarter  sessions  or  county  court,  in  the  man- 
ner prescribed  by  law,  or  in  the  manner  hereinafter  directed, 
within  eight  months  after  the  time  of  sealing  and  deli vering,  and 
be  lodged  with  the  clerk  of  such  court  to  be  there  recorded.'' 

The  third  section  enacts  that  **  if  the  party  who  ahall  sign 
and  sesl  any  such  writing,  reside  not  in  thb  commonwealth, 
the  acknowledgement  by  such  party,  or  the  proof  by  the  num- 
ber of  witnesses  requisite,  of  the  sealing  and  delivering  of  the 
writing  before  any  court  of  law,  or  the  mayor  or  other  chief 
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magistrate  of  any  city,  towQ  or  oorporation  of  the  coantjr  in 
which  the  party  ahall  dwell,  eertifie4  by  such  court,  or  mayor, 
or  chief  magistrate,  in  the  manner  such  acts  are  usually  authen- 
ticated by  them,  and  offered  to  the  proper  court  to  be  recorded 
within  eight  months  after  the  sealing  and  dellyering,  shall  be 
as  effectual  as  if  it  had  been  in  the  last  mentioned  court.  ^' 

This  act  reduces  Into  one  the  laws  preyiously  existing  on 
this  subject  It  does  not  create  a  right  to  convey  property 
which  any  individual  may  possess,  but  restrains  that  right  by 
certain  rules  which  it  prescribes,  and  which  are  deemed  ne- 
cessary for  the  public  security.  The  original  right  to  transfer 
property  remains  unimpaired,  except  so  far  as  it  is  abridged 
by  the  statute. 

How  far  does  the  statute  restrain  an  individual  in  the  exer- 
cise of  this  general  original  right? 

The  words  are,  **  that  no  estate  of  inheritance,  fcc  in  lands 
or  tenements,  shall  be  cbnveyed  from  one  to  another,  unless 
the  conveyance  be  declared  by  writing,  sealed  and  delivered.  ** 

The  only  requisites  then  to  a  valid  conveyance  of  an  estate 
of  inheritance  in  lands  are,  that  it  shall  be  in  writing,  and  shall 
be  sealed  and  delivered. 

The  statute  proceeds,  ^  nor  shall  such  conveyance  be  good 
against  a  purchaser  for  a  valuable  consideration,  not  having 
notice  thereof,  or  any  creditor,  unless  the  same  writing  be  ae- 
knowledged,'*  &6. 

The  acknowledgement  or  the  proof  which  may  authorise  the 
admission  of  the  deed  to  record,  and  the  recording  thereof,  are 
provisions  which  the  law  makes  for  the  security  of  creditors 
and  purchasers.  They  are  essential  to  the  validity  of  the  deed, 
as  io  persons  of  that  description,  not  as  to  the  grantor,  ^ia 
estate  passes  out  of  him  and  vests  in  the  grahtee,  so  far  as  i^e- 
spects  himself,  as  entirely,  if  the  deed  be  in  writing,  sealed 
and  delivered,  aaJf  it  be  also  acknowledged  or  attested  and 
proved  by  three  subscribing  witnesses,  and  recorded  in  the 
proper  court.  In  a  suit  between  them,  such  a  deed  is  com- 
pletely executed,  and  would  be  conclusive^  although  never  ad- 
mitted to  record,  nor  attested  by  any  subscribing  witness. 
Proof  of  sealing  and  delivery  would  alone  be  required,  and  the 
acknowledgement' of  the  fiiet  by  the  party,  would  be  sufficient 
proof  ofit 
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If  the  origiiial  deed  remained  in  existence,  proof  of  the  hand 
writing,  added  to  its  being  in  possession  of  the  grantee,  would, 
it  is  presunisd,  be  prima  facie  evidence  that  it  was  sealed  and 
delivered.  No  reason  is  perceived  why  such  evidence  should 
not  be  as  satisfactory  in  the  case  of  a  deed  as  In  the  case  of  a 
bond.  But  the  deed  is  lost,  and  positive  proof  of  the  hand* 
writing  is  not  to  be  expected  or  required.  The  grantee  roust 
depend  on  other  proofl 

The  deed  purports  to  have  been  executed  more  than  thirty 
years  past  The  mayor  of  Philadelphia,  the  person  entrusted' 
by  law  with  receiving  and  certifying  the*  acknowledgement  or 
proof  of  the  deed,  has  certified  in  legal  form  that  it  was  proved 
to  htm  by  one  of  the  subscribing  witnesses.  Had  it  been  also 
proved  by  the  other  two,  the  probate  would  have  been  sufii* 
cient;  not  only  as  against  the  party,  but  as  against  purchasers 
and  creditors.  It  Has  remained  from  the  time  of  its  execution 
until  its  loss,  in  the  possession  of  those  claiming  title  under  it; 
and  in  the  long  course  of  time  which  has  *  elapsed  since  its* 
alleged  execution,  the  grantor  has  never  controverted  its  ex- 
istence, nor  set  up  any  title  to  the  property  it  purported  to 
convey.  Parker,  the  agent  of  the  plaintifl^  respecting  this 
transaction,  as  is' presumed,  though  not  averred  in  terms,  from 
the  facts  that  he  brought  the  deeds  from  Phihdelphta,  procured 
then!  to  be  recorded,  and  took  measures  for  ntmniof^  them  to 
him;  says  that  he  saw  them  entered  for  taxation  in  the  avdEtttr'is 
office,  and  paid  the  taxes  on  them  for  several  years.  Samuel 
Robert  Marshall,  the  grantee  of  Stephens,  and  whooonveyed 
the  land  afterwards  to  Sicard  by  a  deed  regularly  authenticated 
and  recorded,  which  recites  the  deed  from  Phillips,  and  con- 
veys the  land  with  general  warranty,  is  a  subscribing  witness 
to  that  executed  hy  PhiUipa.  The  notary,  who  at  the  instance 
of  Sicard  took  notarial  copies  before  the  deeds  were  tnns- 
mitted  to  Kentucky  to  be  recorded;  deposes  that  the  appear- 
ance of  the  originals  waa  perfectly  fair- 
Add  to  thete  strong  ciceumstances,  the  testimony  which  after 
'the  long  lapse  of  time  the  pkdatiff  has  been  enabled  to  procure. 
Phillips  and  Stephens  have  been  long  dead;  Marshall  has  con- 
veyed the  land  to  Sicard  with  a  general  warranty,  by  a  deed 
regularly  authenticated  and  recorded,  and  is  of  course,  if  alive, 
as  a  witness.  One  witness  deposes  that  he  was 
Vol.  VI. 
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long  acquainted  with  Joaeph  Phillips  and  Stephens  and  Mar- 
shall, that  he  heard  them  speak  of  tfie  conyeyanee  of  the  tract 
of  land  in  controversy  as  made  by  Phillips  to  Stepheps,  and 
by  Stephens  to  Marshall.  Joseph  Spencer,  the  subscribing 
witness  to  the  deed  made  by  Phillips,  who  proyed  its  ezecur 
tion  before  the  mayor  of  Philadelphia,  has  some  recollection 
of  haying  witnessed  an  instrument  of  writing,  supposed  by 
him  to  be  a  conveyance  of  land,  at  the  house  of  JQnathan  Phil- 
lips deceased,  twenty  years  or  more  before  giving  his  deposi* 
tion,  and  of  meeting  again  one  or  more  of  the  family,  he  be- 
lieves doctor  Joseph  Phillips  was  one,  in  the  city  of  Philadel* 
phia,  at  the  oflSce  of  Hilary  Baker,  mayor  of  the  city,  to 
authenticate  the  hand  writing  to  the  said  instrument  of  con- 
veyance, as  party  or  witness,  or  both.  Although  he  does  not 
recollect  the  transaction  with  that  precision  which  might  be 
expected  from  an  interested  party,  he  remembers  as  much  as 
could  be  expected. after  so  long  an  interval  from  an  uncon- 
cerned person,  and  enough,  we  think,  to  satisfy  a  court,  in 
connexion  with  other  circumstances,  thpt  the  deed  to  which 
he  subscribed  his  name  as  a  witness  was  executed,  and  is  the 
deed,  a  copy  of  which  was  offered  by  the  plaintiff.  He  re- 
members attesting  an  instrument  of  writing  at  the  house  of 
Jonathan  Phillips,  which  he  believed  to  be  a  conveyance  of 
land;  he  remembers  meeting  some  of  the  family,  one  of  whom 
was  Joseph  Phillips,  at  the  oflSce  of  Hilary  Baker,  mayor  of 
Philadelphia,  for  the  purpose  of  authenticating  the  same  in- 
strument This  instrument  was  authenticated  by  him  before 
the  mayor,  as  ^ppevs  by  his  certificate.  The  deposition  of 
the  widow  of  Benjamin  Powell,  too^  is  entitled  to  consider- 
ation. 

We  think  that  in  a  contest  between  Joseph  Phillips  and 
Stephen  Sica^d,  this  testimony  and  these  circumstances  would 
have  been  held  sufficient  to  prove  the  execution  6f  his  deed; 
and  woutd  have  proved  that  hb  title  was  conveyed  by  it 

If  the  title  of  Phillips  was  conveyed  to  Sicard,  then  Sicard 
could  assert  that  title  in  a  court  of  justice  as  effectually  as 
Phillips  might  assert  it;  unless  the  defendants  were  protected 
from  his  claim  by  some  provision  of  the  statute.  The  first 
section,  after  declaring  that  no  estate  of  inheritance,  &c.  ^  in 
lands  or  teneifients  shall  be  conveyed  from  one  to  another. 
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unleM  the  eonveyance  be  deeltred  by  writingi  sealed  and  d^ 
liyered/'  adds,  '<  nor  shall  such  conveyance  be  good  against  a 
purchaser  for  yalnable  consideration,  not  having  notice  thereof^ 
or  any  creditor,  unless  the  same  writing  be  acknowledged/'  &o. 
These  words,  we  think,  can  apply  only  to  purchasers  of  the 
title  asserted  by  virtue  of  the  conveyance,  and  to  creditors  of 
the  party  who  has  made  it  They  protect  such  purchasers 
from  a  conveyance  of  which  they  had  no  notice,  and  which,  if 
known,  would  have  prevented  their  making  the  purchase;  be- 
cause it  would  have  informed  them  that  the  title  was  bad,  that 
the'vendor  had  nothing  to  sell.  But  the  purchaser  from  a  dif- 
ferent person  of  a  different  title,  claimed  under  a  different  pa- 
tent, would  be  entirely  unconcerned  in  the  conveyance.  To 
him  it  would  be  entirely  unimportant,  whether  this  distinct 
conflicting  title  was  asserted  by  the  original  patentee  or  by  his 
vendee.  The  same  general  terms  areoapplied  to  creditors  and 
to  purehasers;  and  surely  the  word  creditors  can  mean  only 
creditors  of  the  vendor. 

This  construction  of  this  part  of  the  statute  has,  we  believe, 
been  uniformly  made. 

A  conveyance  then  in  writing,  sealed  and  delivered  by  the 
vendor  in  each  case,  was  sufficient  to  pass  the  title  from  Phil- 
lips to  Stephens,  and  from  Stephens  to  Marshall.  The  con- 
veyance fit>m  Marshall  to  Sicard  is  unexceptionable. 

If  the  original  deeds  had  been  produced,  their  execution 
was,  we  think,  so  proved,  that  they  ought  to  have  been  sub- 
mitted to  the  jury.  If  this  be  correct,  it  cannot  be  doubted 
that  the  copies  were  admissible.  The  loss  of  the  originals  is 
proved  incontestably,  and  the  truth  of  the  copies  is  beyond 
question. 

We  think,  therefore,  that  the  court  erred  '<  in  rejecting  the 
copies  of  the  deeds  from  Phillips  to  Stephens,  and  from  Ste- 
phens to  Marshall,  and  from  Marshall  to  Sicard.''  Conse- 
qoently,  the  first  instruction  to  the  jury,  <*  that  the  plaintiff 
has  pven  no  evidence  to  support  the  first  eount  on  the  de- 
mise of  Sicard,"  ought  not  to  have  been  given. 

The  second  instruction,  that  a  possession  taken  under  a  junior 
patent,  ^hich  interferes  with  a  senior  patent,  the  lands  co- 
vered by  which  are  totally  unoccupied  by  any  person  hold- 
ing or  chiming  under  it,  is  not  limited  by  the  actual'  indo* 
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sure,  but  is  eo-^xtensive  with  the  beaodariei  eltimed  ander 
such  junior  patenti  is  entirely  correct,  and  oonfoniif  to  the  d^ 
cisions  of  Uiis  court. 

The^third  instruction  is  also  correct  The  second  count  in 
the  deelarationy  being  on  a  demise  from  a  different  partjr  asaert- 
ing  a  different  title,  is  not  distinguishable,  so  far  as  respects  the 
b|ir  of  the  act  of  limitations,  from  a  new  action.  See  Miner's 
Heirs  v.  M'lntyre,  at  this  term.  The  construction  of  the  act 
of  limitatiobsi  that  if  adverse  possession  be  taken  in  the  life 
tiihe  of  the  ancestor,  and  be  continued  for  twenty  yearSy  and 
for  ten  years  after  the  death  of  the  ancestor,  no  entry  being 
made  by  the  ancestor  or  those  claiming  under  htm,  the  title  Ib 
barred,  is  established  by  the  decisions  of  this  court  as  well  as 
of  the  courts  of  Kentucky.  4  Wheat  213.  This  point  may 
perhaps  determine  the  cause  ultimately  in  favour  of  the  de* 
fendants.  But  as  this  court  cannot  know  judicially  that  the 
verdict  of  the  jury  was  founded  on  the  bar  created  by  the  ad- 
verse possession  of  the  defendants,  and  not  on  the  want  of  tide 
in  the  plaintiffs,  whose  title  deeds  were  excluded  by  the  cir- 
cuit court;  the  judgment  must  be  reversed,  and  the  cause  re> 
manded  with  directions  to  award  a  venire  facias  de  novo. 


This  cause  came  on  to  be  beard  on  the  transcript  of  the  re- 
cord trcfm  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  this  Court  is  of  opinion,  that  there  is  error  in 
the  proceedings  and  judgment  of  the  said  court  in  this,  that 
the  said  court  rejected  the  copies  of  the  deeds  offered  by  the 
plaintiffs  as  evidence,  being  of  opinion  that  there  was  no  proof 
of  the  execution  of  two  of  them.  Therefore  it  is  considered 
by  the  Court,  that  the  jufjgment  of  the  said  circuit  court  be 
reversed  and  annulled,  and  that  the  cause  be  remanded  to  the 
said  circuit  court  with  directions  to  award  a  venire  facias  de 
nova 
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Thb  UiaTSD  StatiSs  v.  Jambs  Paol. 

TIm  lUfd  Mctlon  of  the  act  of  coofiooty  ontltlod  **aQ  tet  moro  oflbctoilly  t» 
pfovido  Ibr  tfio  ponlibaMiit  of  eorttin  eHmot  againtt  tbo  Unttod  SUtot.  wad 
ftr  oIlMff  pafpoooo,"  puMd  llavdi  S,  1819,  lo  to  bo  HmHod  to  tho  Itwt  of  tW 
wvoial  itoioi  lo  foico  ot  tfio  tfaooof  iti  oMOtaoiit. 

THIS  case  came  before  the  eourl  on  a  eertifieate  of  diyiaion  of 
opinion  of  the  judgei  of  the  cireait  court  of  the  United  Statea 
for  the  aouthem  diatriet  of  New  Tcnrk. 

The  defendant,  Jamea  Paul,  waa  indicted  at  October  term 
1830  of  the  circuit  court  The  indictment  found  by  the  grand 
jury  waa  as  follows: 

Southern  District  qfNew  Fork,  9$. 

The  jurors  for  the  United  States  of  America  within  and  for 
the  circuit  and  district  aforesaid,  on  their  oaths  present,  that 
James  Paul,  late  of  West  Point,  on  the  10th  day  of  Septem* 
ber  in  the  year  of  our  Lord  1830,  about  the  hour  of  ten  in  the 
night  of  the  same  day,  with  force  and  arma,  at  West  Point,  in 
the  county  of  Orange,  within  the  state  of  New  York,  under 
the  sole  jurisdiction  of  the  United  States  of  America,  and 
within  the  jurisdiction  of  this  court,  (the  store  of  John  H. 
Lane,  in  which  said  store  goods  and  merchandiae,  the  pn^;miy 
of  the  said  John  H.  Lane,  was  kept  for  use  and  aale)  there 
situate,  felonioualy  and  burglarioudy  did  break  and  enter, 
with  intent  the  goods  and  merchandise  of  the  said  John  H. 
Lane  in  the  said  store  then  and  there  being  found,  then  and 
th^re  feloniously  and  burglariously  to  steal,  fake,  and  carry 
away,  against  the  peace  of  the  people  of  the  United  Statea  and 
their  dignity. 

To  which  indictment  tho  prisoner  pleaded  not  guilty,  and 
by  hia  counsel  moved  that  the  said  indictment  be  quaahed 
upon  the  following  grounds: 

That  the  third  section  of  the  act  of  congress^  entitled  <<aii 
act  moire  effectually  to  provide  for  the  punishment  of  certain 
crimes  against  the  Uuitcd  States,  and  for  other  purposes,'* 
passed  March.  3,  1825— Laws  U.  S.  vol.  7,  p.  393— is  to  be 
limited  lo  the'  laws  of  the  several  stales  in  force  at  the  time  of 
its  enactment. 
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By  thereTiBad  itatates  of  the  fUte  of  New  Torki  peeiad  in 
1889— ToL  8  Rey.  SUt  p.  669,  part  4,  ch.  1,  title  8,  art  8, 
•ee.  17— a  burglary  in  the  third  degree  is  enacted  a  breaking 
and  enteringi  'in  the  dajr  or  night,  any  ahop,  store.  Ice.,  in 
which  any  goods,  fcc.  are  kept  for  use,  sale,  or  deposit,  with 
intent  to  steal  therein,  or  commit  any  felony;  and  by  the  81st 
of  the  same  act,  this  offence  is  punishable  by  imprisonment  in 
the  state  prison  for  a  term  not  exceeding  five  years. 

T  the  said  question  thus  occurring  before  the  said  court, 
the  opinions  of  the  said  two  judges  were  dirided,  and  upon 
request  of  counsel,  the  point  upon  which  the  said  diyision  of 
opinion  occurred  was  stated  in  manner  aforeuid,  under  the 
direction  of  the  said  judges,  and  certified  under  the  sesl  of  the 
said  court,  to  the  Supreme  Court  of  the  iTnited  States,  at  their 
next  session,  to  be  held  at  the  city  of  Washington  on' the  se» 
cond  Monday  of  January^  A.D,  1881. 

The  prisoner  was  arrested  on  a  charge  of  breaking,  with  an 
intention  to  steal,  into  a  store  situated  at  West  Point,  in  the 
state  of  New  York,  and  within  the  sole  and  ezduaire  juris- 
diction of  the  United  States.  The  store  was  not  in  any  way 
identified  with  a  dwelling:  and  the  offence  therefore  was  not  a 
burglary  at  common  law,  nor  by  the  laws  of  New  York  as  ex- 
isting in  1885;  but  was  created  a  burglary  in  the  third  degree 
by  tiie  Revised  Statutes  of  New  York  going  into  opwation 
in  1889. 

The  case  was  submitted  to  the  court  without  argument,  by 
Mr  Taney,  attorney-general  of  the  United  States;  and  by  Mr 
m  Quincy  Morton,  for  the  defendant 


Mr  Chief  Justice  Marshall  stated  it  to  be  the  opinion  of 
the  c6urt,  that  the  third  section  of  the  act  of  congress,  entitled 
<'  an  act  more  effectuaOy  to  provide  for  the  punishment  of  oer* 
tain  crimes  against  the  United  States,  and  for  other  purposes^^^ 
passed  March  3,  1885,  is  to  be  limited  to  the  laws  of  the  sev- 
eral states  in  force  at  the  time  of  its  enactment  This, wis 
ordered  to  be  certified  to  the  circuit  court  for  the  sodthem 
of  New  York. 
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RoBxmT  OuYBBy  Thb  Bafk  or  thb  Unitbd  Statxs,  ahd 

THX   UXIOH  BaVK  or  MAETLAHDy   AsBZONESS  or  SmjTH 

AVB  Buchanan,  Hollins  and  M'Blaie^  and  John  8. 
8ttlx8|  ExscuTom  or  6f  omoa  SttlxSi  Appxllants  ▼• 
Jambs  Ai^zandxb  and  Sbtbntt-sbybn  Othbes,  Sbambn 

or  THB  ShEP  WaMMMB,  AnBLLBBS. 

Oil  pfOMtdiagt  midtr  UlMb  iolba  dUtrietaod  circuit  courU  of  Iba  United  8(altt 
of  tbcdlitriet  of  Maryknd,  cUimiag  tcuncn'f  wtgct  (nun  tbe  ibip  Warm  tad 
hor  M(htt«VM  vhicbtiA  tbc  dicvlt  eowt  t  gcMialdocfMypro  faniM,apiMl 
Iht  UbcUanti  wu  cnterad.  for  .tbo  porpooo  of  aa  appotl  to  thJa  court;  t  docroo 
WM  horo  made,  by  which  thirlgr-two  tbooMnd  eight  boodred  and  aevoAtj-two 
dollan  and  thirty  conta  were  adjudged  to  be  doe  to  the  libellaoti  from  the  ro- 
apondentf ,  aa  part  of  their  wagea,  to  be  paid  to  theai  pro  rata;  and  bj  the  maodatw 
of  ihiacoiirtt  tlie  circuit  court  waa  ordered  to  aaeertala  the  ^am»  due,  raapectively« 
lo  each  of  tlie  Ubellaata.  Thia'  waa  done:  and  on  the  report  of  a  commiaaioii, 
filing  tlio  eeveial  auma  ao  dne,  a  aeparate  decree  waa  entered  In  the  circuit 
court  for  tlie  aun  ao  found  due  to  lach  ttbellant  raapecliToIj.  •None  of  the 
auBM  decreed  to  be  due  amountad  to  one  thouaand  dollara.  The  aaaount  ol 
the  aaveral  auma  adjudged  to  be  due  by  tlie  aaveral  aeparate  decroM*  wae 
Hdr^-two  thouaand  dolUra  and  upwarda.  From  tbeae  aeparate  dect«ee  .the 
icapondenta  io  the  circuit  court  prayed  an  appeal  to  thia  court;  and  gate  a 
several  appeal  bend  upon  the  appeal  from  each  decree,  aa  well  aa  a  Joint  appeal 
bond  for  the  whole.  The  appeal  waa  diamitaed,  upon  the  ground  that  the  i 
hi  coatfOfuiqr  hi  each  caaa  waa  leea  than  two  thouaand  dollara. 

nia  la  a  caaa  of  wagea»  in  which  there  ia  neeeaaaiily  r  aaToral  and  diatinct 
Hiact  with  each  aeaineB  for  the  Toyage,  at  hie  own  rate  of  wi^er,  and  though' 
ha  nay  aign  the  aame  ahlpplng  paper,  no  one  ia  underatood  to  contract  Jointly 
wlth|  or  la  Incur  laapoorfbUHy  fbr  any  other. 

The  ahlpplng  articlea  eoaatltuta  a  a^veral  contract  with  each  aeaman  to  all  inlanta 
and  puipoeea,  and  are  ao  conteaplated  by  Uie  act  of  coogreaa  for  the  govers- 
mmd  and  legnlation  of  aeaaien  'hi  the  BMrchant  aervlce: .  and  have  been  aa 
pracHcally  iatarpraled  hi  aourta  of  JuaHce.  aa  well  aa  by  merehanta  and  auuineia 
In  al  coouaercial  nationa  In  modem  tioMa 

It  b  i^al  known  that  every  aeamaii  haa  a  right  to  fue  aaverally  for  hie  own  wagea 
hi  the  caarta  of  common  law,  and  that  a  Johit  action  cannot  be  malotained  in 
each  caurta  by  any  niimber  of  aeaman  for  wagea  accruing  under  the  aaam  ahlp- 
plag  aitlelea  for  the  aame  voyage.  The  laaaon  ia,  that  the  coounon  law  will 
net  lolento  a  joint  action,  eicept  by  peiaona  who  have  a  JohM  Ipteraat;  If  tha 
cauae.af  action  b  aaveral,  the  auit  muat  be  aeveral. 

But  a  diifcrrnt  courae  of  practice  haa  prevailed  for  agea  in  the  court  of  admiralty, 
hi  aagaid  to  auita  ibr  aeemen'a  wagea.  It  b  a  apecbl  fiivour,  and  a  pecuHar 
privilege  allowed  to  them,  and  to  them  only^  and  b  Confined  atrietly  to  da- 
amnda  fee  wagea. 

AMbough  the  libel  b  hi  ita  form  Joint,  the  contract  la  alwaya  tilled  in  the  admi- 
ralty accetding  ta  the  truth  af  the  caae,  aa  a  aaveral  dbtlnct  cantract  wii^  each 
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Mtmao.  Each  to  to  ttiad  or  fUl  by  the  oMiUe  of  •lis  owd  citim,  tod  b  ub* 
•Aetod  by  that  of  hb  eo-Hbellaiitt. 

The  defence  which  ie  good  agaiiMt  ooe  feanan,  may  be  wholly  Inapplicable  to 
another.  One  may  have  been  paid;  another  may  not  ba^  perfonned  the  aer* 
vice;  and  another  mey  have  foifeited  in  whole  or  to  part  hie  claim  to  wagea. 
But  no  decree  whatover,  which  If  made  in  refpud  to  irach  daiaaa,  can  poealbly 
•vail  to  the  prcjodlce  of  the  mcrita  of  othera,  which  do  not  fkll  within  the  aame 
predicament.  And  wherever  from  the  nature  of  the  defence  It  la  teappHcahto 
to  the  whole  crew»  the  ana  war  tovariably  eontaina  eepamte  avermeota,  and  la 
applied  to  each  claim,  according  to  Ita  own  peculiar  circwnataneea. 

The  decree  followa  the  aame  rule,  and  aatigna  to  each  eeaman  aeverally  the 
amount  to  which  he  la  entitled,  and  diamiaaea  the  libel  at  to  thoee  and  thoee 
only  who  have  maintained  no  right  to  the  toteipoaitlon  of  the  court  to  their 
frvour. 

The  whole  pioeeeding,  though  It  aaaunea  the  fbim  of  a  Joint  ault,  ia  in  reallly  e 
mere  Jotod^r  of  diatlnct  cauaea  of  action  by  dletfnet  pertiea,  growing  out  of  the 
aame  contract;  and  been  eome  analogy  to  the  known  pnctice  at  common  law, 
of  eonaolidatteg  actf one  fbunded  on  the  aame  policy  of  Inauranee.  The  act  of 
congreaa  adopts  and  aanctiona  the  practice. 

One  aeaman  cannot  appeal  fiom  a  decree  made  hi  regard  to  the  claim  of  anoflMr; 
for  he  has  no  intereat  to  It,  and  cannot  be  aggrieved  by  it. 

Il-la  very  clear  that  no  eeaman  can  appeal  from  the  district  to  the  circuit  court, 
unleas  his  own  chim  exceeds  fifty  dollars;  nor  from  tire  circuit  to  the  supteme 
court  nolesa  his  clafan  exceeda  two  thousand  ddtara.  And  the  aame  rule  ap- 
plies to  the  owners'or  other  respondents,  who  are  not  at  liberty  to  consoUdato 
the  distinct  demands  of  each  eeaman  Into  an  aggregate,  thus  making  the  dabne 
of  tlie  whole  the  matter  In  dispute;  but  they  can  appeal  only  in  regard  to  the 
demand  of  a  aeaman  which  exceeds  the  aum  required  by  law  for  tbAt  purpoae, 
aa  t  distinct  matter  in  dispute. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the. 
district  of  Maryland. 

Mr  Hoffman,  for  the  appellees,  moved  to  dismiss  the  appeal 
for  want  of  jurisdiction;  the  sum  in  controversy  between  the 
appellants  and  the  individual  appellees  not  being  sufficient  to 
sustain  the  appeal. 

The  motion  was  argued  by  Mr  Wirt  and  Mr  Taney  for  the 
appellants;  and  by  Mr  Hoffman  for  the  appellees. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  certain  decrees  of  the  circuit  court  of 
the  district  of  Marylandi  rendered  in  pursuance  of  the- man- 
date of  this  court  when  the  same  cause  was  formerly  before 
us;  the  report  of  which  will  be  found  in  5  Petcrs's  Rep.  675| 
etseq. 
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/After  the  cauae  was  remanded,  the  cireuit  court  referred  it 
to  a  eommiaaioner  to  ascertain  aod  report  to  the  court  the  sums 
respectively  due  to  each  of  the  ofScers  and  seamen,  who  were 
lifaellants  for  their  wages,  and  interest  thereon.  In  conformity 
with  this  order  of  reference,  the  commissioner  made  reports 
of  the  amount  so  due  to  each  of  the  libellants  then  before  the 
court;  and  thereupon  the  court,  after  confirming  the  second  and 
final  report,  of  the  commissioner,  proceeded  to  enter  a  separate 
decree  for  each  libellant  for  the  amount  so  found  due  to  him; 
and  to  apportion,  pro  rata,  the  payment  of  the  same  out  of  the 
funds  in  the  hands  of  Robert  Oliver  and  others,  the  assignees 
in  whose  hands  the  funds  were  .attached:  and  to  .decree  the 
deficit  to  be  paid  by  the  owners  of  the  ship  Warren.  The 
sums  so  decreed  to  the  libellants,  respectively,  in  no  case  ex- 
ceeded nine  hundred  dollars,  and  most  of  them  fell  short  of 
five  hundred  dollars.  From  the  separate  decrees  so  rendered, 
the  assignees  prayed  an  appeal  to  this  court,  and  gave  a  seve- 
ral appeal  bond,  upon  the  appeal  from  each  decree;  as  well  as 
a  joint  appeal  bond  for  the  whole.  Under  these  circumstances 
a  motion  has  been  made  to  dismiss  the  appeal,  upon  the  ground 
that  the  sum  in  controversy  in  each  decree  is  less  than  two 
thousand  dollars;  and  as  such,  is  insufficient  to  give  this  court 
appellate  jurisdiction.  The  motion  is  resisted  upon  the  other 
side,  upon  the  ground  that  the  aggregpte  in  controversy,  under 
the  whole  of  the  decrees  taken  together,  greatly  exceeds  thit 
value. 

The  question  is  one  of  great  practical  importance;  but,  in 
out*  judgqaent,  not  of  any  intrinsic  difficulty.  The  present  is 
fi  ease  of  seamen's  wages,  in  which  there  is  neeessarily  ^  seve* 
ral  and  distinct  contract  with  each  seaman,  for  the  voyage,  at 
his  own.  rate  of  wages;  and  though  all  may  sign  the  same  ship- 
ping paper,  no  one  is  understood  to  contract  jointly  with,  or 
to  incur  responsibility  for  any  of  the  others.  The  shipping 
articles  constitote  a  •several  contract  with  each  seaman  to  all 
intents  and  purposes;  and  are  so  contemplated  by  the  act  of 
congress  for  the  government  and  regulation  of  seamen  in  the 
merchants'  service;  act  of  1790,  chap.  29;  and  have  been  so 
practically  interpreted  by  courts  of  justii^,  as  well  as  by  mer- 
chants and  mariners,  in  all  commercial  nations  in  nsodem  times. 
It  is  well  known  that  every  seaman  has  a  right  to  sue  severally 
Vol.  VI.— T 


i4tf  SUPREME  COURT. 

for  his  OWD  wagei  in  the  coarts  of  oommoii  kw;  and  thtt  a 
joint  action  cannot  be  maintained  in  auch  coorta  by  any  nttm- 
ber  of  the  aeamen,  for  wagea  accruing  under  the  aame  ahip- 
ping  artidea  for  the  aame  toyage.  The  reaaon  ia,  that  the. 
common  law  will  not  tolerate  a  joint  aetion,  except  by  penooa 
who  hare  a  joint  interest,  and  upon  a  joint  contract  If  the 
cause  of  action  is  several,  the  ^it  must  be  several  also.  But 
a  diferent  course  of  practice  has  prevailed  for  agea  in  the  court 
of  admiralty,  in  regard  to  suits  for  seamen'a  wagea.  It  is  a 
special  favour,  and  a  peculiar  privilege  allowed  to  them,  and 
to  them  only;  and  is  confined  strictly  to  demands  ibr  wagea. 
The  reaaon  upon  which  this  privilege  b  fo«uided,  is  equally  wiae 
and  huBMne:  it  ia  to  aave  the  paKiea  from  oppressive  costs  and 
ezpenaea,  and  to  enable  apeedy  juatice  to  be  adminbtered  to 
all  who  atand  in  a  aimilar  predicament;  in  the  expressive  lani> 
guage  of  the  maritime  law,  velis  levatia.  And  the  benefit  is. 
equidly  aa  great  to  the  ship  gwner  as  to  the  seamen;  though 
the  burthen  would  otherwiae  fall  upon  the  latteri  from  their 
general  improvidence  and  poverty,  with  a  far  heavier  weight 
A  joint  libel  may  therefore  alwaya  be  filed  in  the  admiralty  by 
all  the  aeamen  who  claim  wagea  for  aervicea  rendered  in  the 
aame  voyage^  under  the  aame  ahipping  articles,  fiut  although 
the  libel  is  thus  in  form  joint,  the  contract  is  always  treated  in 
the  admiralty  according  to  the  truth  of  the  caae,  as  a  aeveral 
and  diatinet  contract  with,  each  aeaman.  Each  is  to  stand  or 
fall  by  the  merita  of  his  own  claim,  and  is  unafiected  by  those 
of  his  co-libellanta.  The  defencet  which  is  good  againat  one 
aeaman,  may  be  wholly  inapplieable  to  another.  One  may 
have  been  paid;  another  may  not  have  performed  the  aervice; 
and  another  may  have  forfeited  in  whole  or  in  part  his  claim 
to  wagea.  But  no  decree  whataoever,  which  ia  inade  in  regard 
to  sw^  claim,  can  poaaibly  avail  to  the  prejudice  of  the  mmta 
oC  othera,  which  do  not  fall  within  the  aanie  predicament 
And  wherever,  from  the  nature  of  the  defenee,  it  is  inappli- 
eable to  the  whole  crew,  the  answer  invadaUy  eontaina  aepa- 
mte  avermeota;  and  ia  applied  lo  each  ehdm  aeoording  to  ita 
own  peculiar  dreumslaneea.  The  decree  follows  the  same 
rale^  and  aasigns  to  eaeh  aeaman  aevovlly  the  amount  to  which 
he  ia  entitled;  and  dismisses  ttie  libel  as  to  thoae^  and  those 
only,  nHio  have.maintained  no  ris^t  to  the  interposition  of  dm 
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court  in  their  ftvour.  The  whole  proeeediog,  therefore,  from 
the  beginning  to  the  end  of  the  suit,  though  it  assumes  the 
form  of  a  joint  suit;  is  in  reality  a  mere  joinder  of  distinct 
causes  of  action  by  distinct  parties,  growing  out  of  the  same 
contract,. and  bears  some  analogy  to  the  known  practice  at  the 
common  law,  of  consolidating  actions  against  different  under- 
writers, founded  upon  the  same  policy  of  insurance.  Be  this 
as  it  may,  it  is  the  established  practice'  of  the  admiralty.  The 
act  of  congress  already  referred  to,  adopts  and  sanctions  the 
practice;  and  it  enacts  that  in  proceedings  in  rem  against  the 
ship  for  msriners'  wages,  <<  all  the  seamen  or  mariners,^ haying 
cause  of  complaint  of  the  like  kind  against  the  same  ship  or 
▼essel,  shall  be  joined  as  complainants."  Act  of  1790,  ch.  M^ 
sect  6.  It  thus  converts  what  by  tlie  admiralty  law  is  a  pri- 
yilege  into  a  positive  obligation,  where  the  seamen  commence 
a  suit  at  tb !  siime  time  in  the  ssme  court,  by  s  proceeding  in 
rem  for  their  wages.  And  it  further  directs,  that  <<  the  suit 
shall  he  proceeded  on  in  the  said  court,  and  final  judgment  be 
jiyen,  according  to  the  course  of  admiralty  cdurts  in  such  cases 
used."    Act  of  1790,  ch.  88,  sect  6. 

From  this  summary  view  of  the  nature  and  operation  of  the 
proceedings  in  the  admiralty  in  cases  of  joint  libels  for  wages, 
it  is  obvious  that  the  claim  of  each  sesman  is  distinct  and  seve- 
ral; and  the  decree  upon  each  claim  is  in  like  manncf  distinct 
and  severaL  One  seaman  cannot  appeal  from  the  decree  made 
in  regard  to  the  claim  of  another;  for  he  has  no  interest  in  it, 
and  cannot  be  aggrieved  by  it  The  controversy,  so  far  as  he 
ie  cpncemd,  is  confined  solely  to  his  own  claim;  and  the  mat- 
ter of  dispute  between  him  snd  the  owners,  or  other  respond- 
ents! ^  ^  'VMD  or  value  of  his  own  claim,  without  any  refer- 
ence to  the  claims  of  others.  It  js  very  clear,  therefore,  that 
no  seaman  can  appeal  from  the  district  court  to  the  circuit 
eonrt,  unless  his  own  claim  exceeds  fifty  dollars;  nor  from  the 
eirenit' eoort  to  the  Supreoie  Court,  unless  his  claim  exceeds 
two  thoQsand  dollars.  And  the  same  rule  applies  to  the  owners 
or  other  respondents,  who  are  not  at  liberty  to  consolidate  the 
dislinet  demands  of  each  seaman  into  an  aggregate,  thus  mak- 
ing the  claims  of  the  whole  the  matter  in  dispute;  but  they 
can  appeal  only  in  regp^d  to  the  demand  of  a  seaman  which 
the  sum  required  by  law  for  that  purpose^as  a  distinct 
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matter  in  difpute.  If  the  law  w^re  otherwise,  it  would  ope^ 
rate  in  a  most  unjust  and  oppressive  manner:  for  then  the  tea- 
men would  be.  compellable  to  file  a  joint  libel;  and  if  any  con- 
troversy existed  as  to  the  claim  of  a  single  seaman,  aH  the 
others  would  be  .compellable  to  be  dragged  before' the  appel- 
late tribunals,  and  incur  enormous  expenses;  even  when  their 
own  rights  and  claims  were  beyond  all  controversy,  and  in 
truth  were  not  controverted;  The  form  of  proceeding  would 
thus  be  made  an  instrument  to  subvert  the  very  object  for 
which  it  was  instituted. 

Btit  it  has  been  argued,  that  this  court  formerly  entertained 
jurisdiction  of  this  very  cause  upon  an  appeal  by  the  seamen, 
and  passed  a  decree  in  their  favour;  and  that  the  present  ap- 
peal is  to  the  erroneous  proceedfngs  of  the  circuit  court  in 
carrying  into  effect  that  decree:  and  if  the  seamen  may  appeal, 
the  original  respondents  may  appeal  also.  It  is  true  that  the 
appeal  was  taken  by  the  seamen,  and  jurisdiction  entertained 
by  this  court  in  the  manner  stated  at  the  bar;  but  a  moment's 
attention  to  the  state  of  (acts  and  posture  of  the  case  at  that 
time,  will  show  that  the  conclusion  now  attempted  to  be  drawn 
from  them  is  wholly  unsupported.  There  was  nothing  then 
upon  the  record  to  show  what  %vere  the  amounts  respectively 
claimed  by,  and  due  to  the  seamen.  The  decrees,  both  in  the 
district  court,  and  in  the  circuit  court,  were,  by  the  consent  of 
the  parties,  pro  forma,  dismissing  the  libel  as  to  all  the  libel- 
lants,  without  any  inquiry  into  or  ascertainment  of  the  claim 
of  any  one  of  them:  and  this  dismissal  was  for  the  avowed 
purpose  of  taking  an  appeal  to  this  court,  in  order  to  settle  the 
only  real  controversy  between  the  parties  to  the  appeal;  viz. 
whether  the  funds  in  the  hands  of  the  alsignees  were  liable  to 
the  elaims  of  the  seamen  in  point  of  law.  Such  a  proceeding, 
assented  to  by  all  the  parties  in  interest,  necessarily  admitted 
that  the  sums  in  controversy  between  the  parties  were  suffi- 
cient to  found  the  appellate  jurisdiction  of  this  court  The 
argument  at  the  bar  proceeded  upon  this  implied  admission; 
and  there  waa  nothing  in  the  record  before  the  court  that  con- 
tradicted the  admission.  It  was  not  possible  for  the  courts, 
therefore,  to  know  what  was  due  or  claimed  by  each  seaman; 
and  though  consent  cannot  give  jurisdiction  to  this  court  by 
way  of  appeal,  where  the  matter  in  dispute  is  less  than  two 
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flioutuid  dollars;  yet  an  admiflsion  of  a  sufficient  Falue  by  the 
parties  is  presumed  to  be  correct,  where  the  record  does  not 
establish  ttie  contrary.    5  Peters's  Rep. 

In  looking  into  the  original  proceedings,  which  are  not,  in- 
deed,  now  before  us,  except  for  incidental  purposes,  but  only 
such  as  have  been  consequent  upon  the  mandate,  it  appears 
that  the  original  libel  was  by  Shepperd  alone;  that  by  subse- 
quent amendments  other  Kbellants  were  added;  that  in  the 
year*  1819  another  amended  libel  was-  filed,  embracing  all  the 
lib^Uants,  and  asserting  claims  on  their  part  to  wages  in  the 
aggregate  to  the  amount  of  thirty-one  thousand  dollars;  and 
that  subsequently,  in  December  1825,  another  amended  Jibel 
Of  petition  was  filed  in  behalf  of  the  libellants,  making  the 
assignees  parties,  aiid  making  a  positiye  claim  for  interest  also 
upon  the  amount  of  their  wages.  It  was  upon  the  libels  thu^ 
amended  and  filed,  that  the  decree  of  this  court,  as  well  as 
those  of  the  eourt  below,  were  founded.  And  the  last  asserts, 
on  the  part  of  one  of  the  libellants  (Stephen  CaSsin),  a  claim 
for  three  thousand  four  hundred  and  feventy-siz  dollars  atid 
fifty-one  cents,  leaving  the  claims  Of  the  others  in  the  most 
general  form,  with  no  averments  ascertaining  the  amounts 
which  were  then  respectively  demanded  by  them.  Indeed, 
the  very  loose  and  inartificial  structure  of  all  the  libels,  coujd 
not  escape  observation;  and  might,  in  earlier  stages  of  the 
cause,  have  been  open  to  objection  for  the  want  of  due  cer- 
tainty and  precision,  if  anyezceptions  had  been  specially  pro- 
moted on  behalf  of  the  respondents:  but  as  none  were  made, 
there  was  an  implied  waiver  of  all  imperfections  of  this  sort 
This  court,  in  its  decree,  affirmed  the  right  of  the  seamen  to 
their  wages,  and  directed  a  separate  and  several  decree  to  be 
entered  for  the  amount  ^due  to  each  libellant  respectively;  as 
soon  as  the^  same  should  be  ascertained  by  a  commissioner. 
So  that  the  decree  itself  severed  the  claims  of  the  libellants  in 
all  future  proceeding?  in  the  bause;*  as  in  truth  these  claims 
ou|^t  to  have  been- severally  propounded  in  the  original  libel. 
It  is  manifest,  then,  that  each  libellant  has  no  joint  interest  in 
the  claim  of  any  other;  and  that  each  is  in  its  nature  and  cha- 
racter distinct  and  independent:  and  the  amount  in  contro- 
versy being  now  ascertained  by  a  several  decree,  that  consti- 
tute^ in  regard  to  the  respondents,  the  sole  matter  in  dispute 
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between  theniy  tnd  the  respective  libelltnti.  Neither  partjr 
eaO|  then,  claim  an  appeal  to  this  courti  in  regard  to  the  claim 
of  any  libellant,  unless  that  claim  exceeds  two  thousand  dol- 
lars. The  case  is  not  distinguishable  in  principle  from  thst  of 
an  information  of  seizure,  or  a  libel  oiva  capture  as  prize,  where 
yarious  claims  ace  interposed  for  different  portions  of  the  pro- 
perty by  persons  claiming  the  same  by  distinct  and  indepen- 
dent titles.  In  such  a  easot 'though  the  origbal  libel  is  sgainst 
the  whole  property  jointly,  yet  it  is  severed  by  the  several 
claims;  and  no  sppeal  lies  by  either  party,  unless  in  regard  to 
a  claim  exceeding  the  sum  of  two  thousand  dollars  in  vslue. 
This  hu  been  the  long  and  settled  practice  in  the  admiralty 
courts  of  our  country. 

Upon  the  whole,  it  is  the  opinion  of  this  court,  thst  for  the 
want  of  jurisdiction  the  present  appeal  must  be  dismissed;  no 
one  of  the  decrees  in  the  circuit  coqrt  involving  a  matter  in 
dispute  sufficient  in  value  to  justify  the  exercise  of  the  sppel- 
late  authority  of  this  c  »urt. 


This  cause  came  on  to  be.heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  df  the  United  States  for  the  district 
of  Maryland,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  Court,  that  for  the  want  of 
jurisdiction  the  present  appeal  must  be  dismissed;  none  of  the 
decrees  in  the  circuit  court  involving  a  matter  in  dispute  suffi- 
cient in  value  to  justify  the  exercise  of  the  sppellate  authority 
of  this  Court.  Whereupon  it  is  ordered  and  adjudged  by  this 
Court,  that  this  appeal  be,  and  the  same  is  hereby  dismissed, 
for  want  of  jurisdiction  ss  sforesaid. 
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S9TB  Spmnra*  avd  othbrs,  PtAivnnrs  nr  Ebeob  V.  Thx 
ExscvTOBs  or  Wji^liak  Obat^  Dxxbndahts  m  Esbojl 

TIm  muter  oft  ililp»  who  with  ttM  oCbtr  aMmbtwof  t  oiereaDUlt  hoofe  wm 
owneit  of  tbt  vmIhI  which  be  comntiidMlt  with  tht  approbttioo  of  tht  ftrm, 
i%n«d  t.  bin  of  hdfog  lo  doHvor  oortalo  trtleloi  of  norcbtodiio,  tbo  proporty  of 
iho  ibippor,  it  tbo  port  of  dottloatioo  of  Iho  voaol,  •*  Irolgbt  lo  bo  ptid  fiir  tbo 
goods  to  por  •grooinoDt  Indonod.'*  Tbo  ogrooaopt  iodoriod  woo.  that  Iho  o  woon 
of  tbo  fhip  should  hsvo,  as  Iho  frsl^t  of  tbo  ship«  000  bslf  of  iho  not  profits  oh 
Iho  prooMds  of  tbo  goods,  which  woio  to  bo  tauroslod  lo  t  rotnni  cargo*  to.  bo 
coDslgDod  to  and  sold  by  Iho  diippor.  Tbo  pioecods  of  Iho  outward  oaigo 
woro  raeoivod  by  Iho  shlppor^  part  lo  goods*  and  part  fai  moooy^  a  portloo  of 
tbo  cargo  ha?faig  booo  loft  msold  by  tbo  vossol  wboio  they  woro  doHvoiod. 
Tbo  traosaetloo  was  mado  tbo  sobjoet  of  ao  accoiMit  cftrrent  by  iho  owdoib  of 
Iho  f«ssol  with  thrsblppor^of  Iho  goods,  and  a  largo  bslaneo  was  daloMd  lo 
bo  duo  to  tbofls  OB  Iho  said  accoont  Tbo  sbipmoot  was  made  in  lisy  1810, 
and  in  May  109,  a  suit  was  inslilatod  for  tbo  roooTOiy  of  ibo  babnoo,  stated 
lo  bo  doo  OB  an  secoont  cunoot  TIm  dcfoBdanls.  Iho  osoculois  of  tbo 
shipper,  plosdod  the  stelulo  of  Hmltatioos  of  Iho  stele  of  liaino.  The  defend- 
ante  replied,  that  |bo  aceoonte  and  pron^sss  arose  "from  such  accounte  as 
eoncom  the  trade  of  morebandlso  between  merchant  and  metehant,  their  fte- 
Iocs  and  senrante."  The  platellflb.edmitted  they  had  no  other  cause  of  actte 
than  such  m  aroee  from  tbo  bOl  of  ladfaig,  and  Iho  contract  hidosoed  thoioo*. 
Held,  that  Iho  bill  of  lading  and  Iho  contract  were  not  onflkiont  te  malnlafai 
tbo  issue  jofaied  on  the  pert  of  ihoplainllA  fai  respect  te  the  repllcalloB  of  1 


The  stetBte  of  Imltetioos  of  Mateo  is  copted  fiom  the  flls»  of  James  I^  andte 
words,  are,  *' all  iciionspf  account  and  upon  tbo  case,  other  than  shch  an» 
couote  as  concern  the  trade  of  merchandise,  between  merchant  and  merchant, 
their  ftctoio^  serrante.  Ice:  shall  bo  oominonM.**  It  would  seem  to  bolho 
nocOssaiy  construction  of  thes^  words  that  the  action  ob  the  cose  to  wbkh  the 
ogcoptloB  apptles»  must  bo  teuoded  ob  aa  acooBBl.  The  language  of  tbo  ad 
ooBvoys  the  same  meaning  as  If  It  had  beoB  *'  all  actioBs  of  acrouBl,  and  all 
acHone  on  the  case,  other  than  euch  ite  are  founded  on  such  accounte  m  con* 
eeiB  the  trade  of  morchendlso,**  Ice.  The  fbundatlon  of  the  acttea  must  bo 
OB  aocouBt,  net  a  contract. 

fVam  Ibo  aosootettoB  of  sciions  on  the  cmo,  a  roasody  gifun  by  the  law  Ibr  al- 
meet  every  claim  Ibr  money,  and  lor  the  redreas  of  every  breach  of  oontmct 
not  under  seal,  with  actions  of  acieoont,  which  He  only  in  a  ftw  special  cases; 
It  msy  reesonaUy  bo  soncolted  that  the  legislsluio  had  to  contempbtien  In 
oscopt  Ihoeo  arttelee  only  Ibr  which  aecount  would  Ho.  Tbo  words  certainly 
Imply  that  ibo-aciioB  should  bo  founded  on  an  account.  The  aecount  nuMt 
bo  one  which  concoms  the  trade  of  ss^rcbandise. 

The  vase  piusoBtsd  by  Ibo  eseeption  to  not  orory  transaction  beiween  morcbtnt 
and  mofchoBt;  not  orory  acoeuqt  which  might  onist  botwooB  iben^  but  ft 
OMMt  ooBooiB  the  tmdo  of  BwrdmBdiso.  It  to  boI  ob  oBomptfon  from  the  net* 
attnchod  to  the  BMrchaBi,  merujy  m  a  ponoBol  pilTilogo;  but  an  oiompttoB 
which  to  coBtoned  ob  the  busJBom  as  well  as  on  the  persoBS  botwooB  whom 
luai  npsmoM  m  cernou  ob.    j  do  aceounis  musr  concern  me  iiaoe  oi  mete— u* 
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diie;  tad  tb«  tmite  mutt  b«»  Dot  an  ordlMiy  trafie  botwooo  t  ONicluBt  tod 
toy  ordinary  cttctomor,  but  botwaon  novehant  and  maichant 

Tho  **  trado  of  BMicliaadiao  wiridi  can  praaant  an  aeeoont  pfotoctod  by  tho  as* 
caption,  moft  bo  not  only  battraan  maichant  and  matcbaot,  bnt  bataraan  iba 
plafntiir  and  dofaodant.  Tba  accoont— Iha  budnaai  af  Maichandisa  wUeb 
producot  it,  ninat  bo  bataraan  tbem. 

A  cbtrtar  party*  a  contract  by  which  ih»  owner  loti  hif  vaaial  to  anotbar  fm 
ftaight»  doaa  not  change  Sti  character  bacaofo  the  paitiaa  happen  to  be  mer- 
dkanli.  It  it  atiU  a  ipedal  contract,  whereby  a  com^aniation  it  atipnlated  Ibr 
a  aarvice  to  be  perforkied;  and  not  an  "  account  concerning  the  trade  of  mer* 
chandisa.**  It  li  no  more  **  an  account,^  and  no  mora  conndcted  with  **  the 
trade  of  merebandiae^  than  a  bill  of  exchange,  or  contract  for  the  rent  of  a 
houaa  or  hire  of  a  carriaget  or  otiier  atngle  transaction  wliieh  might  take  place 
iMtween  indlTidnaii  who  happen  to  be  mereliantfl.  An  entry  of  it  in  tho 
boofcf  of  either  could  not  change  ita  nature,  and  convert  it  from  an  loiolatad 
traniaction  between  Indivlduab  into  an  account  concerning  the  trade  of  mar- 
cbandiie  between  mercliant  and  merchant.  They  mutt  depend  on  the  nature 
and  character  of  the  tianiaction,  not  on  the  boolu  in  which  either  party  may 
chooee  to  enter  a  memorandum  or  atatement  of  it. 

The  EngHah  casOo  certainly  do  not  oppose  the  construction  glTen  by  the  court  to 
the  words  of  the  statute:  the  American  cases,  as  far  as  they  go,  are  in  favour  of  it. 

On  a  commercial  question  especially,  or  one  deeply  interesting  to  merclmnts,  and 
to  merchants  only;  the  settled  law  of  New  Yoric  is  entitled  to  great  respect. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Maine. 

Thia  action  wu  originally  instituted  in  March  1829,  by  the 
plaintifls'in  error,  who  surviFed  Andrew  M.  Spring,  their  eo- 
partner,  in  the  court  of  coriimon  pleas  of  the  county  of  Tprk, 
in  the  state  of  Main^,  by  process  of  attachment;  and  wu  re- 
moved  to  the  circuit  court  of  the  United  States,  upon  the  peti- 
tion  of  the  defendants. 

The  action  was  assumpsit;  and  in  the  declaration  the  first 
count  was  Xor  the  balance  of  an  account  current,  which  account 
was  annexed  to  the  writ  The  Second  count  wu  for  money 
had  and  received. 

The  defendants  {deaded  the  general  issue,  which  was  joined; 
and  also  the  statute  of  limiUtions.  The  plaintiffs,  to  their  pleu 
of  the  aUtute,  replied  that  <<  the  accounU  and  promises  arose 
from  such  accounts  u  concern  the  trade  of  mercbsndim  be- 
tween merchant  and  merchant,  their  factors  and  servants;"  and 
issue  was  tak^ui  on  the  replication. 

The  declaration  deseribed  the  plaintifis  u  oopartners  on  the 
Ist  day  of  July  1881,  '^transacting  business  u  merchanU  in  the 
name  of  Seth  Spring  and  Company. "  The  defendants'  intestate 
was  describedl  u  «  WHliam  Gray,  late  of  Boston,  deceased/' 

Tlie  aeeount  annexed  to  the  writ  was  as  follows: 
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Thii  aeeouDt  grew  out  of  •  special  contract  between  the 
parties;  and  the  evidence  and  ipatructions  of  the  court  to  the 
jury  were  aet  forth  in  a  bill  of  ezceptiona;  which  stated  that 
the  plaintiff^  to  maintain  th!e  issues  on  their  part,  oflered  in 
eridence  and  read  to  the  jury: 

A  bill  of  lading  of  the  outward  cargo  of  the  Morning  Sttr^ 
signed  by  Andrew  M.'  Spring,  with  the  amount  or  contract  on 
thie  back  of  it,  signed  by  William  Gray  and  Seth  Spring  and 
Sons.  The  bill  of  lading  was  in  the  usual  fonn,  and  stipulated 
that  the  cargo  should  be  delivered  at  Alpers,  to  Andrew  M. 
Springy  the  freight  to  be  paid  as  per  agreement  indorsed  on 
the  same.     The  agreement  was  as  follows: 

The  prc^Bceds  of  the  within  cargOi  amounting  to  thirty-five 
thousand  two  hundred  and  two  dollars  eighty-three  centSi  u 
per  invoicci  costs  lind  charges,  is  to  be  invested  in  Algiers  or 
some  other  port  (after  deducting  all  charges,  consignee's  com- 
mtiuion  included^  except  freight  and  premium  of  insurance 
within,  of  which  two  last  mentioned  charges  are  to  be  made 
on  the  goods),  and  returned  in  the  said  barque  Morning  Star 
to  Boston,  when  Seth  Spring  and  Sons  (owners  of  said  hunque) 
are  jo  recover  one  half  of  the  net  profits  thereon,  in  lieu  of 
freight  and  primage,  the  voyage  round.  The  consignee's  com* 
missions  to  be  two  and  a  half  per  cent  on  the  sales  of  the 
Wilhi^  cargo;  and  no  commissions  to  be  charged  in  Bofton 
except  what  is  paid  an  auctioneer. 

SxTH  Snnro  amb  Sovs^ 
William  Gbat. 

f  a5,802  83. 

Also  letters  <Sf  instructions  addressed  by  William  Gray  to 
Andrew  M.  Springs  relative  to  the  voyage  of  the  Morning  Star; 
and  also  the  correspondence  on  the  accounts  of  Andrew  M. 
Spring,  and  of  the  consignees  and  others  relative  to  the  trans* 
action.  The  plaihtifis'  counsel  having  closed  their  evidence, 
they  were  inquired  of  by  the  court  whether  they  had  any  other 
cause  of  action  than  such  as  arose  from  the  bill  of  ladiug  ot  the 
outward  cargo  of  the  barque  Morning  Star,  and  the  contract 
indorsed  thmon;  answer^  that  they  had  not 

And  tljereupon  the  defendanta'  counsel  moved  the  eourt  to 
instruct  the  jury,  that  inasmuch  as  the  plaintills  had  admitteil 
that  th«r  whole  cause  of  action  arose  from  said  bill  of  lading 
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ind  eoDtrtct  iadoraed  thereoD;  the  said  bill  of  ladingi  and  con- 
traet^  with  the  other  papen,  documentSy  and  testimony  afore- 
saidy  were  not  sufficient  eridence,  in  point  of  law,  to  maintain 
the  issue  joined  on  the  part  of  the  plaintiffii  in  respect  to  their 
replication  of  merchants'  accounts. 

The  plaintifls'  counsel  objected  to  such  instructions,  ana 
prayed  the  court  to  instruct  the  jury,  that  the  evidence  intro- 
duced wa^  sufficient  to  prove,  and  did  prove,  the  issue  last 
aforesaid  on  the  part  of  the  plaintiffiu 

But  the  court  instructed  the  jury  that  inumuch  u  the  plain- 
tiffs had  admitted  thaf  their  whole  cause  of  action  arose  from 
said  last  mentioned  bill  of  Isdiog,  and  contract  indorsed  there- 
on; the  said  bill  of  lading  and  contract,  with  the  other  papers, 
documents,  and  testimony  aforesaid,  were  not  sufficient  evi- 
dence, in  point  of  Isw,  to  maintain  the  issue  last  afor^aid  on 
the  part  of  the  plaintiffs. 

And  thereupon  the  jury  returned  their  verdiet  for  the  de» 
fendants  on  this  issue;  and  upon  the  general  issue,  they  found 
no  verdict 

The  court  gave  a  judgment  for  the  defendants;  and  the  plain- 
tiffs prosecuted  thfs  .writ  of  error. 

The  case  was  argued  by  Mr  Evans  for  the  plaintiffs;  and  by 
Mr  Webster  for  the  defendants. 

The  phintiffs  contended,  1.  That  the  question  whether  the 
aecaunts  in  suit  were  such  as  eoniBemed  the  trade  of  merchan- 
dise, was  e  question  for  the  jury  solely;  which  they  should 
have  been  at  liberty  to  conaider.  And,  2.  That  the  accounts 
in  suit  are  within  the  exception  of  the  statute* 

For  the  plaintiffs^  it  was  argued,  by  Mr  Evans,  tnat  the  direc- 
tion of  tL«e  court  to  return  a  verdict  for  the  uefendantd  was  erro- 
neous; as  the  question  whether  the  accounts  between  the  plain- 
tiflb  and  the  ddendants'  testator  were,  or  were  not,  <<  merchants' 
accounts''  was  one  offset  and  not  of  law;  and  therefore  proper 
for  the  jury  exclusively.     Bass  v.  Bass,  .8  Pickering,  187. 

The  main  question  in  the  case  is,  whether  the  account  and 
the  agreement  taken  together,  do  not  amount  to  an  account 
betwten  mercliant  and  merchant,  within  the  exception  in  the 
statute  of  limitations  ef  merchants'  accounts. 

An  exception  always  operates  to  take  a  case  which  comes 
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within  it,  out  of  the  operation  of  the  enacting  clauae;  and  what- 
eyer  ii  within  the  exception  is  exempted  from  the  effects  of 
the  law. 

The  exemption  of  merchants'  accounts  has  reference  to  the 
character  of  the  parties;  and  not  to  the  nature  oT  their  dealingi 
or  the  subject  matter  of  the  account  between  them.  The  ac- 
count  on  which  this  action  is  founded,  is  -fully  within  this 
principle. 

The  statute  of  limitations  hu  sustained  various  fortunes 
since,  its  enactment  The  dispositions  of  courts  towards  its 
objects  hifVe  differed,  and 'have  frequently  changdd;  and  the 
eases  in  which  it  has  been  permitted  to  operate,  have  been 
dimjnished  or  increased,  according  to  the  opinion  entertained 
of  the  policy  of  the  system.  At  the  present  period  the  course 
of  decisions  is  to  i^store  the  law  to  its  full  force;  and  to  give 
all  its  provisions  their  full  influence.  The  exception  of  mer* 
chants'  accounts  is  in  clear  and  express  terms;  and  if  relieved 
from  the  pressure  of  decided  ^ases,  there  would  be  no  difficulty 
in  its  application  to  the  case  before  the  court  The  accounts 
between  the  parties,  or  at  least  tl|jB  plaintifis'  account,  is  one 
growing  out  of  dealings  between  them  and  4he  defendants*  in- 
testate, of  a  mercantile  nature.  It  hu  reference  to  the  trans- 
portation of  merchandise^  ils  sale,  and  to  the  reinvestment  of 
the  proceeds.     The  account  is  not  yet  closed. 

Without  going  back  to  the  history  and  progress  of  the  va- 
rious 'conflicts  which  this  exception  has  sustained,  it  may  be 
proper  to  state,  that  in  the  first  instance  it  was  limited  to  ac- 
tions of  account  At  length  it  was  extepded  to  every  form  6f 
proceeding  at  Jaw  or  in  equity,  where  accounts  were  sought  to 
be  recovered;  various  other  questions  succeeded,  some  of 
which,  having  a  bearing  upon  that  now  before  the  court,-  are 
still  debaUble.. 

The  question  how  far  the  exception  applies  to  closed  or 
stated  accounti;  or  Whether  only  to  those  which  are  open  or 
current?  Is  it  i^uired  that  some  one  item  shall  be  within 
six  years? 

$everal  cases  maintain  the  last  ground;  they  are  chiefly  from 
tfie  courts  of  chancery.  2  Ves^400;  6  Ves.  680;  15  Ves^ 
199;  19  Yes.  148,  180;  15  Ves.  986;  Oilb.  Eq.  Rep.  294; 
BoalMiry,  917;^  Johns.  Ch.  Cases^  599;  9  E4en,  169.  There 
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it  nothing  in  the  langoage  of  the  ezeeption  to  authonae  the 
eonatraetion  adopted  in  these  eaeee.  Merehtnts'  aceoants  are 
exceptedi  without  any  limitation  aa  to  the  period  of  the  itenfa 
which  eompoae  them,  or  aa  to  the  date  of  the  firat  or  laat  of 
thoaeitema. 

On  the  other  hand^  there  are  deciaiona  which  maintain  the 
exception,  and  give  it  operation;  although  there  ia  no  item  in 
the  account  within  aix  years.  6  Term  Rep.  119;  2  Saundera, 
187,  18,  6,  7;  6  Pick.  368;  8  Dall.  864;  8  Yeates,  105;  4 
Greeol.  /'39;  5  Ctaneh,  15;  3  Wilson,  94. 

Thua  between  the  common  hiw  deciaiona  and  those  by  the 
courtsof  chancery,  the  exception  is  entirely  annihilated.  Both 
cannot  be  U^h ;  and  by  Some  of  the  authoritieSi  merchants'  ac- 
counts are  no  more,  favoured  than  other  accounta, 'against  the 
plain  intent  of  the*statnte. 

It  is  admitted  that  closed  or  stated  accounta  are  not  within 
the  exception.  The  caaes  to  thia  jurinciple  are,  8  Saundera^ 
184;  8  Johns.  Rep,  800;  80  Johns.  Rep.  533. 

Another  queation  was  discussed  in  the  circuit  court,  which 
may  hay^  ita  influence  in  thia  court  How  iar  accounta,  to 
entitle  .them  to  the  protection  of  the  exception,  should  be 
mutual?  It  ia  aaid  accounta  must  exist  on  both  sides.  The 
doctrine  of  mutuality  of  accounts  is  found  in  Bui.  N.  P.  149; 
80  Johns.  583. 

This  doctrine  haa  been  engrafted,  very  strangely,  on  the 
exception  under  conmderation.  An  accurate  examination  of 
the  authortUea  will  aatiafy  the  court,  that  to  uphold  this  excep- 
tion mutuality  ia  not  requiaite.  The  words  of  the  law  are  not 
accounts  ^  between  mei^hant  and  merchant,''  but  **  trade  be- 
tween merchant  and  merchant"  And  the  case  before  the 
cbiirt  shows  mutual  accounts.  The  tranaactions  to  which  the 
account  refers,  are  those  of  mutual  dealing,  requiring  that  ac- 
counts should  have  been  kept,  and  that  the  resulti  of  those 
dealings  should  be  stated  in  that  form.  The  books  of  the 
plaintifla  ahow  an  account,  and  so  do  the  books  of  the  defend* 
ants'  testator— 4ot  with  the  plaintifi  in  their  name,  but 
of  the  buainess  in  which  they  were  coneemed,  and  in  the 
profits  in  which  both  partiea  were  interested.  *  It  ia  aaid,  how- 
eyer,  that  there  waa  in  these  transactions  nothing  but  a  con- 
tract—no trade— -no  merchandiie. 
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The  parties  were  merchants.  The  subject  of  their  trtnsae- 
tioDS  was  merchandise:  and  it  was  to  be  transported  to  a  fo- 
reign place,  to  be  sold  there;  the  proceeds  to  purchase  other 
mei^handise,  which  was  to  be  brought  back  to  be  sold  here; 
and  after  the  original  cost  of  the  merchandise  should  be  repaid, 
the  residue  was  to  be  divided  between  the  parties.  In  all  this 
accounts  were  required.  Do  they  not  concern  tbo  trade  of 
merchandise? 

Does  the  agreement  alter  the  nature  of  these  transactions? 
In  every  trade  there  ia  an  agreement,  written  or  otherwiae:  as 
to  factors  it  is  generally  a  written  contract;  and  this  case  may 
well  be  considered  as  one  between  merchant  and  factor.  The 
contract  was  nude  with  the  partnership,  snd  they  appointed 
one  of  themaelTes  to  see  it  executed.  In  doing  this,  the  per- 
son appointed  acts  under  the  agreement,  and  the  advantages 
which  accrue  to  him,  accrue  to  the  plaintifis.  It  was,  without 
doubt,  one  of  the  inducements  to  the  contract,  that  a  partner 
of  the  firm  ahould  execute  it  Courts  look  at  the  subatance  of 
agreementa,^not  to  the  mere  form.  The  bill  of  lading  must 
necessarily  have  been  signed  by  the  master  of  the  Morning 
Star.  It  would  have  been  so  signed,  if  they  had  appointed 
any  other  person  to  execute  the  agreement.  The  instructions 
of  the  shipper  were  for  the  same  reason  addressed  to  him. 

The  whole  transaction  is  but  one  contract;  and  the  signature 
of  the  bill  of  lading  by  the  master  did  not  separate  him  from 
his  co-partners.  He  became  the  ajpnt  of  the  firm  to  keep  the 
accounts  for  them;  snd  these  accounts  so  kept  were  the  ac- 
counts of  all  the  partners. 

Mr  Webster,  contra. 

The  case  is  one  of  contract,  depending  on  t  special  agree- 
ment between  the  owners  of  ihe  Morning  Star,  and  the  ship- 
pers of  the  cargo.  This  vessel  was  to  cany  the  property 
shipped  for  a  proportion  of  the  profits  on  the  sales;  and  there 
were  no  profits.  The  whole  transaction  is  contained  in  the 
bill  of  lading  and  the  agreement,  and  this  acoount  is  a  bill  of 
patiieolars  growing  oat  of  the  sgreement 

The  plaintiflb,  on  being  called  upon,  stated  that  their  de- 
mand WM  feuoded  entirely  on  the  apeemeot* 

Itn  stid  that  the  question  was  one  of  fiiety  and  noC  of  law; 
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and  that  it  wu  not  p^tiperly  taken  from  the  jury  by  the-coort 
Had  Ibia  been  ao,  yet  aa  on  the  trial  neither  party  requeated 
the  fiieta  to  be  left  to  the  jary,  &c.  and  both  were  willing  to 
eonnder  the  whole  aa  niatter  of  law;  the  objection  ia  now  out 
of  place. 

[Mr  Juatice  Story  atated,  that  at  the  trial  neither  party  re* 
qoeated  the  fiieta  to  h6  left  to  the  jury.] 

But  it  ia  contended  tliat  thia  ia  purely  a  queation  of  Jaw. 
The  coonael  for  the  plaiotifla  in  error  have  ao  treated  it  by  a 
referencd  to  numerous  caaea.  All  the  facta  are  admitted-r-the 
contract^  and  all  the  mattera  pven  or  ofiered  in  eyidence,  are 
in  writing;  and  they  giFC  riae  to  the  only  questional  which 
are  legal  ojieai  aa  to  the  construction  of  thia  written  evidence. 
It  ia  denied  that  the  caae  in  Pickering's  Reports  applies;  there 
many  facta  were  controverted. 

Thia  ia  nota  matter  of  account  within  the  exception  of  the 
atatute  of  limitationa. 

There  is  no  item  within  six  yeara;  and  thia  ia  necesaary, 
although  the  caae  in  Cranch  is  considered  aa  giving  a  aanction 
to  another  principle.  In  aome  of'  the  atatea,  it  hu  been  held 
that  it  ia  neceaaary  that  the  account  ahould  have  an  item  within 
the  limitatioUt  but  not  in  alL  All  the  Engliah  deciaioua  are 
otherwiae.    But  the  princij>le  ia  not  material  in  thia  caae. 

The  aecount  muat  be  current;  eziating  on  a  running  mutual 
account  between  merchanta:  it  muat  be  an  openi  and  noil  ael^ 
tied  tranaaction.  The  atatute  har  no  relation  to  written  bocfka; 
the  worda  apply  to  auch  a  atate  of  things  aa  will  require  a  party 
to  account;  andea  are  analogoua  to  truata.  The  relationa  be- 
tween the  parties  determine  Ae  nature  of  the  caaea.  The 
mere  fitct  that  there  ia  an  account  between  the  partiea/ia  not 
aofident  An  -account  aettled  and  stated,  it  ia  allowed,  ia  not 
witfiin  the  statute,  atid  the  reaaon  ia,  that  the  mattera  of  the 
account  are  no  longer  open,  and  the  account  haa  become  a 
debt 

Thf  evidence  to  maintain  the  action  ihoin  no  matter  of 
aecount  The  conaignee  waa  bound  to  account,  but  the  ahip 
ownera,  who  aigned  die  agreement,  had  no  accounta  to  keep. 
The  conaignee  waa  not  bailiit  and  receiver;  and  the  old  action 
of  account  would  not  lie. 
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The  caie  doet  not  exhibit  any  tiling  from  which  •  eUim  to 
iceount  eoald  be  made  upon  the  defendanti'  testator.  He  had 
receivad  nothing.  The  manner  of  paying  the  freight  did  not 
make  the  tranaaction  one  of  account:  it  was  the  aame  aa  a 
charts  party  of  affreightment,  and  was  a  special  agreement  for 
a  special  purpose.  It  is  not  enough  that  a  party  is  liable  to 
pay.  oney;  to  make  it  an  aceounti  he  must  have  receiyed 
somtjiing  for  which  6e  is  liable  to  account     Carthew^  826. 

There  must  be  mutual  accounts;  debts  and  credits  on  both 
sides;  mutual  dealings :  a  debt  or  daim  on  one  side,  could  not 
be  an  account,  in  the  view  of  the  exception. 

The  ground  on  which  the  exception  rests  is,  that  the  mer^ 
chant  looks  to  remittances,  and  a  course  of  dealing  between 
the  parties  at  a  distance,  and  the  law  regards  the  inconvenience 
of  haying  settlements  made  within  a  abort  time  Some  trans- 
actions between  merchants  are  not,  and  cannot  be  dosed  with- 
in the  period  .of  six  years;  and  for  such  cases  the  law  intends 
to  provide.  'Accounts  between  merchants  are  often  kept  open 
for  a  long  time,  in  the  expectation  of  remittances. 

The  statute  must  have  a  full  and  reasonable  construction. 
The  account,  to  bring  it  within  the  exception,  must  rdate  to 
the  trade  of  merchandise.  The  pleadings  in  this  case  exhibit 
the  question  in  this  form;  but  in  this  case  there  are  no  auch 
relations.  The  cargo  is  placed  in  the  hands  of  the  captain  for 
certain  purposes  only. 

Because  the  parties  are  merchants,  and  the  gooda  shipped 
by  the  defendant's  testator  were  articles  of  merchandise,  there 
is  no  application  of  the  law.  The  demand  must  be  one  in  a 
transaction,  which  being  between  merchant  and  merchant,  the 
party  called  upon  is  bound  to  account 

Ifr  Chief  Justice  Mamshaii.  delivered  the  opinion  of  the 
Court 

This  cause  depends  entirely  on  the  question  whether  the 
plldntills  are  within  the  exception  of  the  statute  of  limitations, 
made  in  favour  of  **  such  accounts  as  concern  the  trade  of  mer- 
chandise beTween  merchant  and  merchant 

The  plaintiflb  iA  error  brooght  an  action  on  the  case  against 
the  defendants,  in  the  proper  court  4>f  the  state  of.  Maine, 
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wMdi  WM  removed  by  ibe  deiendants  into  the  eireuit  court 
of  file  Uoitod  States  tar  the  district  of  Maine. 

The  first  count  wu  for  balance  of.  accounts  annexed  to  the 
writ;  the  second  was  for  money  had  and  received.  The  de» 
fendanta  pleaded  non-assumpsit  and  the  statute  of  limitations. 
Issue  was  joined  on  the  first  plea.  To  the  se^bndi  the  plaintifis 
replied  that  the  accounta  and  promises  mentioned  in  the  decla* 
ration  are,  and  arose  from  such  accounta  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their  factors 
and  servants;  and  issue  was  joined  on  this  replication. 

At  the  trial  the  pFaintifis  produced  the  bill  of  lading  of  the 
outward  cargo  of  the  barque  Morning  Star,  signed  by  Andrew 
M.  Spring,  the  master  of  said  barque,  with  the  contract  on  the 
back  of  it,  signed  by  William  Oray,  the  testator  of  the  defend- 
ants^  and  by  Seth  Spring  and  Sons,  the  plaintifis  and  owners 
of  the  barque  Morning  Star;  which  bill  of  lading  and  contract 
are  in  these  words: 

Shipped  in  good  order  and  well  conditioned,  by  William 
Oray  of  .Boston,  a  native  citizen  of  the  United  States  of  Am^ 
rica,  for  his  sole  account  and  risk,  in  and  upon  the  barque 
called  the  Morning  Star,  whereof  is  master  for  this  present 
▼<>y*|^  Andrew  M.  Spring,  now  in  the  harbour  of  Boston, 
and  bound  for  Algiers;  to  say:  [The  merchandize  is  here  de- 
scribed by  marks,  numbers  and  quantities];  being  marked  and 
numbered  ss  in  the  margin,  and  are  to  be  delivered  in  like  good 
order  and  well  conditioned  at  the  aCoresaid  port  of  Algiers, 
(the  dangers  of  the  seas  only  excepted)*  unto  Andrew  M. 
Springr  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  goods,  u  per  agreement  indorsed  herebn,  without  primage 
or  average.  In  witness  whereof,  the  said  master  of  the  said 
barque  hath  affirmed  to  four  bills  of  lading  of  this  tenor  and 
dale,  one  of  which  being  accomplished,  the  other  three  then 
to  stand  void.     Dated  in  Boston,  May  26^  1810. 

Andbew  M.  Sfxiko. 

The  proceeds  of  the  within  cargo,  amounting  to  thirty-five 
thousand  two  hundred  and  two  dollars  eighty-three  cents,  u 
per  invoice,  costa  and  charges,  is  to  be  invested  in  Algiers  or 
some  other  port  (sfter  deducting  all  charges,  consignee's  com* 
mission  included,  except  freight  and  premium  of  insuratiee 
within,  of  which  two  last  mentioned  charges  are  to  be  made 
Vol.  VL— V 
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on  the  goods),  and  returned  in  the  said  barqae  Momiog  Stir 
to  Boston,  when  Seth  Spring  and  Sons  (owners  of  said  litfque) 
are  to  recover  one  half  of  the  net  profits  thereon,  in  lieu  of 
freight  and  prinnage,  the  voyage  round.  The  consignee's  com* 
missions  to  be  two  and  a  half  per  cent  on  the  sales  of  the 
within  cargo;  and  no  commissions  to  be  charged  in  Boaton 
except  what  is  paid  an  auctioneer. 

SxTH  Sfeivg  &  Sons, 
W11.1.1AM  Grat. 
S35,£02  ^3. 

The  plaintiffs  also  pitMluced  several  letters  and  papers  from 
William  Gray,  the  master  of  the  Morning  Star,  and  others, 
respecting  the  outward  voyage  of  the  barque;  \ogetber  with  tlie 
bills- of  lading  and  invoices  Df  her  inward  cargo,  which  waa 
delivered  to  the  defendants.  They  also  produced  an  account 
from  the  books  of  Seth  Spring  and  Sona,  as  follows: 

Dr.  William  Oraj/j  Esq.,  qf'  Boston^  MasB.f  in  accaufU 

with  Seih  Spring  and  Sons.  Cr. 


1811.  By  tmouiit  of 
the  ouiwird  ctrfo  ol 
lh«  iMrqoe  Momin|r 
Star,  ••  per  oriKioal 
inroic*  and  bill  of 
ladlOK 

Hiihall  Ibo  profiltof 
mW  Morniof  Star** 
toytfo 

1SS9.  Balaoce  now 
duo  from  citaio  ol 
aaid  WUttan  Gray. 


1810,  Sept.    For  loot  tuatainod  on 

'  Uio  atoop  Fanny,  captain  Eboo- 

etcr  Jordan,  mattof,  wbieli  aaid 

Gray  ioaurcd 

ISI 1 ,  Oct  For  SS,000  |e<HoM  oil 
in  caaka  delivered  bim  from 
barque  Morning  Star,  Willian 
N^aon,  master,  at  Boaton,  at  7a. 
6d.  per  gal. 

1S7  caiea  oil  delivered  by  aame,  at 
$10  per  caM 

6S40S  Iba.  cotton  lef^with  Mr  Lear, 
and  afierwarda  paid  for  by  tbe 
Dey  of  Algiera  to  Com.  Siepbeo 
Decator,  at  SO  coma  per  lb. 

Caab  paid  by  A.  M.  Spring  to  Bain 
.bridge  lb  Co.  mercbanl^,  Eng 
land.' and  by  them  paaaM  to  tbe 
credit  of  aaid  Gray 

Pftid  A.  M.  Spring  hia  eoamlaaiooa, 
atS)  per  cent  00  aaid  barque'a 
outward  cargo  at  per  agreement 

IStS.    Intereat  on  loaa  ott  aloo 
Fanny  19  yeera 

loterett  on  one  half  the  pfo6tc  el] 
Morning    Star'a    voyage,    paaj 


1,600  00 


4S,760 
1,270 


00 
00 


lS,ldO  SO 


tB,S0S8S 
UgdSSOS 
S4,4T7  4S 


When  the  plaintifls  had  i^losed  their  evidenee,  tbe  eoart 
asked  whether  they  had  mtky  other  eause  of  action  than  sueh  as 
from  the  bill  of  lading  of  the  outward  cargo  of  the  barque 
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Morning  Star,  and  the  contract  indorsed  thereon;  and  they  an- 
«wf  red  that  they  had  not. 

The  coaoael  for  the  defendants  then  *noFed  the  court  to  in- 
struct the  jury  that  inasmuch  as  the  plaintifls  had  admitted 
that  their  whole  cause  of  action  arose  from  said  bill  of  lading 
and  contract  indorsed  thereon,  the  said  bill  of  lading  and  con- 
tract, with  the  other  papers,  documents  and  testimony  afore- 
said, were  not  sufficient  evidence  in  point  of  law  to  maintain 
the  issue  joined  on  the  pa**t  of  the  plaintiffs,  in  respect  to  their 
replication  of  merchants'  accounts. 

The  plaintiiGi'  counsel  objected  to  such  instructions,  and 
prayed  the  court  to  instruct  the  jury  that  the  evidence  intro- 
duced was  sufficient  to  prove,  and  did  prove,  the  issue  joined 
on  the  part  of  the  plaintiffs. 

The  court  instructed  the  jury  that  inasmuch  as  the  plaintiffs 
had  admitted  that  their  whole  cause  of  action  arose  from  said 
last  mentioned  bill  of  lading  and  contract  indorsed  thereon, 
the  said  bill  of  lading  and  contract, ^ilh  the  other  papers, 
documents  and  testimony  aforesaid,  were  not  aufficient  evi- 
dence in  point  of  law  to  maintain  the  issue  last  afbresaid  on  the 
part  of  the  plaintifls.  To  this  instruction  an  exception  waa 
taken. 

A  verdict  was  found  for  the  defendants;  and  this  writof  error 
brings  up  the  judgment  which  was  rendered  thereon. 

The  statute  of  Maine  is  copied  from  the  SOth  of  James  I., 
snd  its  words  are,  /<  all  actions  of  account  and  upon  the  case, 
othei^  than  such  accounts  as  concern  the  trade  of  merchandise 
between  merohant  and  merchant,  their  factors  or  servants,  &c 
shall  be  commenced,"  &c. 

It  would  seem  to  be  the  necessary  construction  of  these 
words,  that  the  actions  on  the  case  to  which  the  exception  ap- 
plies, must  he  founded  on  an  sccoont  The  language  of  the 
act  conveys  the  same  meaning  as  if  it  had  been  <<  all  actions  of 
sccount,  and  all  actions  on  the  case,  other  than  such  as  are 
founded  on  such  account  as  concerns  the  trade  of  merchan- 
dise," &c  The  foundation  of  the  action  must  be  an  account, 
not  a  contract. 

From*  the  association  of  actiona  on  the  case,  a  remedy  given 
by  the  law  for  almost  every  claim  for  money,  and  for  the 
redress  of  every  breach  of  contract  not  under  seah  with  actions 
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of  aecounii  which  lie  only  in  a  few  special  caaea;  it  may  reaaon- 
ably  be  conceived  that  the  legislature  had  in  contemplation  to 
except  those  actiona  only  for  which  account  would  lie.  Be 
this  aa  it  may,  the  words  certainly  require  that  the  action  should 
be  founded  on  an  account.  The  account  muat  be  one  '<  which 
concerns  the  trade 4>f  merchandise.''  The  case  protected  by 
the  exception  is  not  every  transaction  between  merchant  and 
merchant,  not  every  account  which  might  exist  between  them, 
but  it  must  concern  the  trade  of  merchandise.  It  ia  not  an 
exemption  from  the  act,  attached  to  the  merchant  merely  as  a 
personal  privilege,  but  an  exemption  which  ia  conferred  on  the 
buainess.aa  well  as  on  the  persons  between  whom  that  business 
is  carried  on.  The  account  must  concern  the  trade  of  mer- 
chandise: and  this  trade  must  be,  not  an  ordinary  traffic  be* 
tween  a  merchant  and  any  ordinary  cuatomers,  but  between 
merchant  and  merchant.  This  <<  trade  of  merchandise,"  which 
can  furnish  an  account  protected  by  the  exception,  must  be 
not  only  between  merchant  and  merchant,  but  between  the 
plaintiff  and  defendant  The  account — ^the  business  of  mer- 
chandise which  produces  it — must  be  between  them. 

If  these  propositions  be  well  founded,  and  we  believe  they 
are,  let  us  apply  them  to  the  case. 

The  defendants  were  undoubtedly  merchsnts.  The  plain- 
tiffs, Scth  Spring  and  Sona,  were  alao  iperchants.  But  they 
were  likewise  ship  owners.  They  were  the  proprietors  of 
vessels  which  they  hired  to  others  for  freight.  A  charter 
party,  a  contract  by  which  the  owner  lets  his  vessel  to  another 
for  freight,  does  not  chanjp  its  character  becauae  the  parties 
happen  to  be  merchants.  It  is  still  a  special  eontract,  whereby 
a  compensation  is  stipulated  for  a  aerviee  to  be  performed;  and 
not  an  apcaunt  concerning  the  tr€uh  f^f  merehandiae.  It  is 
no  more  *^an  aecauntf'^  and  no  more  eonpected  with  ^ihe 
trade  qf  merchandiae^^^  than  a  bill  of.  exchange  or  a  contract 
for  the  rent  of  a  bouae,  or  the  hire  of  a  carriage,  or  any  other 
single  transaction  which  might  take  place  between  individuals* 
who  happened  to  be  merchantsi  An  entry  of  it  on  the  books 
of  either  could  not  change  its  nature,  and  convert  it  from  an 
insulated  transaction  between  individuals,  into  an  account  con- 
cerning the  trade  of  merchandise,  between  nierchant  and  mer- 
chant.    Thia  must  depend  on  the  nature  and  eharai^  of  the 
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tnntaetion,  not  on  the  book  in  which  either  party  may  chooae 
to  enter  a  memorandum  or  statement  of  it 

Dad  the  freight  contracted  for  been  a  sum  in  gross,  or  a  sum- 
dependent  on  the  space  occupied  by  the  cargo^  or  on  its  weight, 
or  on  any  estimate  of  its  value,  it  would  have  been  perceived 
at  once  to  be  a  claim  foanded  on  contract,  and  not  on  account 

Is  the  nature,  of  the  transaction,  varied  by  the  fact,  that  the 
freight  to  b^  paid  by  the  charterer,  hnstead  of  being  a  specific 
sum,  or  a  sum  to  be  ascertained  by  sotaie  given  rule,  is  dependent 
on  the  profits  of  the  adventure?  That  the  salesof  the  outward  and 
inward  cargo,  and  all  the  expenses  attendant  on  the  enterprize, 
must  be  examined  in  order  to 'ascertain  the  amount  of  freight? 
This  process  must  undoubtedly  be  gone  through  in  ah  action 
on  the  contract,  but  does  its  necessity  convert  the  action, 
which  ought  to  be  bn  the  contract,  into  one  founded  on  an  ac- 
count concerning  the  trade  of  merchandise  between  merchant 
and  merchant?  The  account  of  the  sales  of  the  outward  cargo  ia 
to  be  adjusted  between  th':  shipper  and  his  consignee,  not  be- 
tween the  shipper  and  the  ship  owner  in  his  adventitious  cha- 
racter of  a  merchant.  So  the  sal^  of  the  return  cargo  must  be 
examined  in  order  to  ascertain  whether 'any  and  how  much 
profit  has  been  made,  and  whether  the  ship  owner  is  entitled 
to  any  and  how  much  freight  But  this  account  is  not  founded 
on  trade  and  merchandise  between  the  owner  and  afireighter 
of  the  vessel.  It  is  founded  on  the  trade  of  the  afireighter 
alone,  to  which  reference  must  bo  made  in  order  to  ascertain 
the  amount  of  freight  Mr  Gray  could  not  be  considered  as 
the  factor  of-  Seth  Spring  and  S|jons,  selling  their  goods.  He 
was  selling  his  own;  and  the  relation  between  them  was  not 
that  of  merchant  and  factor,  but  of  charterer  and  eharteree  oC 
a  vessel  by  special  contract 

If  we  were  to  decide  (his  case  on  the  words  of  the  statu^ 
we  should  not  think  that  the'plaintifiii  had  brought  themselves 
within  the  exception.  .  We  should  not  consider  tho  action  as 
founded  on  <<such  an  account  as  conterns  the  trade  of -mer- 
chandise between  merchant  and  merchant^ 

This  opinion  is  not  changed  by  cases  which  are  to  be  found 
in  the  books. 

In  Webber  v.  Tivil,  %  Saunders,  121,  the  plainUfi^'s  deela^ 
ration  contained  two  oounts,  one  in.  indebitatus  assumpsit  for 
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money  had  and  received  by  the  defendant  for  the  plaintiff's 
use,  and  for  goods,  wares  and  merchandise  sold  and  delivered, 
and  the  other  on  an  insinnul  computasset  To  the  plea  of  the 
act  of  limitations  the  plaintiff  replied,  that  the  money  in  the 
several  provisions  mentioned  became  <}ue  and  payable  on  trade 
between  the  plaintiff  and  defendant  as  merchants,  and  wholly 
concerned  merchandise.  The  defendant  demurred,  and  the 
whole  court  gave  judgment  in  his  favour. 

Morton,  Justice,  was  of  opinion,  that  only  actions  of  account 
were  within  the  exception.  The  report  does  not  contain  the 
reasons  assigned  by  the  other  judges,  otherwise  than  by  stat- 
ing that  they  were  the  reasons  given  by  Mr  Jones  in  his  argu- 
ment These  were  that  the  statute  intends  to  except  nothing 
concerning  merchandise  between  merchants,  but  only  accounts 
current  between  them,  whereas  the  declaration  in  the  second 
count  was  on  an  account  stated  and  agreed.  He- also  con- 
tended, that  the  first  count  did  not  make  a  case  to  be  brought 
within  the  exception,  it  being  only  a  bargain  for  wares  sold 
and  for  money  lent;  and  although  it  concerned  merchandise,. 
and  was  between  merchants,  yet  that  was  no  re9Son  why  it 
should  be  excepted  out  of  the  statute;  for  if  it  should  be  except^ 
ed,  by  the  same  reason  every  contract  made  between  mer- 
chants would  also  be  excepted;  which  was  not  the  intention  of 
the  statute;  for  in  the  statute  accounts  between  merchants 
only  are  excepted,  and  not  contracts  likewise.  He  also  con- 
tended, that  actions  of  account  only  were  within  the  excep- 
tion. This  point  has  been  since  overruled,  though  it  seems  to 
have  been  long  considered  as  settled  law. 

This  case  having  been  decided^, as  the  reporter  informs  us^ 
for  the  reasons  assigned  by  Jones,  his  argument  must  be  taken 
as  the  opinion  of  the  court.  It  decides,  that  only  accounts, 
not  contracts,  between  merchants,  even  although  they  may 
concern  the  trade  of  merchandise,  are  within  the  exception, 
and  that  the  accounts  must  be  current 

In  Cotes  V.  Harris,  at  Guildhall,  Dennison,  Justice,  held  that 
the  clause  in  the  statute  of  limitations  about  merchants'  accounts 
extended  only  to  cases  where  there  were  mutual  accounts,  and 
reciprocal  demands  between  two  persons.  This  was  only  the 
decision  of  a  single  judge;  but  Mr  Justice  BuUer  seems  to  have 
given  it  his  sanction,  also,  bv  introducing  it  into  hia  work. 
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Bul.  NL  Pri.  150.  And  Lord  Kenyon  quoted  it  with  appro- 
bation in  Cranch  t.  Kirkmant  Peake's  Ni.  Pri.  121,  adding 
that  he  had  furnished  hia  note  of  the  case  to  Mr  Justice  BuUer. 

The  distinction  between  an  account  current  and  an  account 
atatedy  has  been  often  .taken,  1  Yes.  456;  4  Mod.  105;  2  Yea. 
40Q;  1  Mod.  870;  and  ia  now  admitted. 

The  Engliah  cases  certainly  do  not  oppose  the  opinion  we 
have  formed  on  the  words  of  the  staitute. 

The  American  cases,  as  far  as  they  go»  are  in  farouf  of  it 

In  Mandeviile  v.  Wilson,  5  Cr.  15,  this  court  said,  that  the 
exception  extended  to  all  accounts  current,  which  cohcemed  the 
trade  of  merchandise  between  merchantand  merchant  Theonly 
addition  made  in  thia  part  of  the  opinion,  to  the  worda  used 
in  the  statute,  ia  the  introduction  of  the  word  «<  current'' 
The  statute  saves  <<  acamn/«  eurrenf  The  opinion  pro- 
ceeds to  say  that  an  account  closed  by  the  cessation  of  dealing 
between  the  parties,  is  not  an  account  stated,  and  that  it  is  not 
necessary  that  any  of  the  items  should  be  within  five  years. 
Thia  deciaion  maintaina  the  distinction  between  accounts  cur- 
rent  and  accounts  stated. 

In  Ramchandu  against  Hammond,  8  Johna.  800,  tlie  court 
determined  that  the  atatule  of  New  York,  though  slightly 
varying  in  its  language  from  the  English  statute,  was  to  be 
construed  in  the  same  manner,  and  <<  must  be  confined  to 
actions  on  open  or  current  accounts.''  ^It  must  be  a  direct 
concern  of  trade:  liquidated  demands,  or  bills  and  notes  which 
are  only  traced  up  to  the  trade  or  merchandise,  are  too  remote 
to  cbme  witliin  tliis  description." 

In  the  caae  of  Coater  et  al.  v.  Murray  et  al.,  5th  Johns.  Ch. 
Rep.  588,  a  purchaae  of  gooda  was  made  by  the  agents  of  the 
parties  at  Copenhagen,  and  ahipped  to  the  defendants,  mer- 
chanta  in  New  York,  on  joint  account  under  an  agreement  made 
by  the  agents,  that  the  goods  should  be  sold  by  the  defendanta, 
free  from  commission,  and  one-third  of  the  proceeda  paid  to 
the  plaintifia,  who  were  insurers.  The  goods  were  received 
and  aold  by  the  defendants,  who  mingled  the  money  with  their 
own,  and  refused  to  pay  Wy  p^rt  of  it  to  the  plaintiffs,  unleaa 
on  terms  to  which  the  plaintifia  would  not  accede.  To  a  bill 
filed  by  the  plaintiffs,  the  defendanta  pleaded  the  act  of  limi- 
tafiona.    The  plaintifia  contended  that  tlie  claim  waa  within 
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the  exoeptioQ  of  the.  statute  in  faToar  of  accounts  between  mer- 
chants, and  also  that  it  related  to  the  execution  of  a  trusts  and 
was  therefore  not  within  the  statute. 

On  the  first  point,  Chancellor  Rent  said,  <<  to  bring  a  case 
within  the  exception  of  the  statute,  there  must  be  mutual  ao^ 
counts,  and  reciprocal  demands  between  two  persons. 

«  Id  the  present  case  there  was  no  account  current  between 
the  parties.     There  are  no  mutual  and  reciprocal  demands." 

**  The  defendants  took  charge  of  and  agreed  to  be  aecoun ta- 
ble for  some  goods,  or  the  proceeds  thereof,  in  which  the  par- 
ties had  a  joint  interest;  and  as  concerns  the  parties,  and  u 
between  them,  this  hardly  seems  to  be  a  trade  of  merchandise 
between  merchant  and  merchant" 

The  chancellor  took  a  very  elaborate  reriew  of  all  the  English 
cases  in  which  thia  exception  had  been  discussed.  Many  of 
them  went  off  on  other  points^  many  were  indecisive,  and 
some  of  them  seem  to  be  opposed  to  each  other,  though  not 
on  the  precise  question  which  has  been  argued  in  this  case. 

He  concluded  this  review  by  observing:  « assuming  the 
case  before  me  to  be  one  that  concerned  the  trade  of  merchan- 
dise between  merchant  and  merchant,  I  should  rather  be  in- 
clined to  think  the  statute  was  well  pleaded,  and  that  the  case 
did  not  fall  within  the  exception." 

A  decree  was  made  in  favour  of  the  plaintiff  on  the  other 
point,  from  which  the  defendant  appealed  to  the  court  of 
errors. 

The  cause  was  argued  on  several  points,  the  first  of  which 
wss,  **  whether  it  came  within  the  exception  of  the  statute 
concerning  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants." 

Mr  Cbief  Justice  Speiicer  said  the  chancellor  had  examined  the 
case  very  elaborately,  and  had  come  to  the  conclusion  that  the 
statute  was  well  pleaded;  and  that  the  case  docs  not  fall  within 
the  exception.  He  added,  *'  whether  the  statute  is  at  all  appli- 
cable to  a  case  of  mutual  dealing  and  mutual  credits  between 
merchant  and  merchant,  is  a  question  not  now  necessary  to  be 
decided,  because  the  present  is  not  a  case  of  that  kind.  On 
the  part  of  the  respondents,  this  is  no  account  at  aU.  This  is 
e  case  of  an  account  merely  on  the  part  of  the  appellants;  there 
is  no  selling  ojr  trading.    It  is  a  case  of  a  joint  purchase  of 
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goodfly  where  one  of  the  purehMers  takes  the  whole  goods,  and 
is  to  aeooant  for  one-third  of  the  proceeds.  In  saoh  a  casa^ 
where  the  items  of  an  aeeount  are  all  on  one  side,  in  my  judg- 
ment it  is  not  within  the  reason  or  principle  of  the  exception; 
which  must  have  intended  open  and  current  accounts,  where 
there  was  mutual  dealing  and  mutual. credits.'* 

Judges  Piatt  and  Woodworth  concurred.  There  was  some 
division  in  the  court  of  errors;  hut  the  decree  of  the  chancellor 
was  affirmed. 

This  case  is  stronger  than  that  under  consideration,  and 
turns  on  principles  which  decide  it . 

No  doubt  is  expressed  in  it  on  the  necessity  of  accounts  be- 
ing mutual,  and  being  open  and  current,  to  bring  them  wilhin 
the  exception  of  the  statute. 

On  a  commercial  question,  especially  on  a  question  deeply 
interesting  to  merchants,  and  to  merchants  only,  the  settled  law 
<>f  New  York  is  entitled  to  great  respect  elsewhere. 

We  have  found  no  conflicting  decision  in  any  of  the  states. 
The  account  from  the  books  of  the  plaintiA  contains  one 
item  not  founded  on  the  contract  for  the  freight  of  the  barque 
Morning  Star,  the  loss  on  the  sloop  Francis,  insured  by  said 
Gray.    But  this  item  itself  is  not  within  the  exception,  and 
was  abandoned  by  the  plaintiffs,  who  declared  that  their  whole 
caose  of  action  arose  from  the  contract    The  claim,  to  bring 
the  case  within  the  exception,  rests  entirely  on  the  sale  of 
the  inward  cargo.      This  single  transaction  hu  qot  equal 
(certainly  not  superior)  pretensions  to  being  an  account  current 
between  merchant  and  merchant,  a  case  of  mutual  accounts 
between  them,  with  the  sale  made  by  the  Murrays,  in  Carter 
et  aL  y.  Murray  et  al.,  of  goods  purchased  on  joint  account, 
shipped  to  the  defendants  on  joint  account,  and  sold  by  the 
defendants  on  joint  account 

We  are  of  opinion  that  this  action  is  not  founded  on  an  ac- 
count concerning  the  trade  of  merchandise  between,  merchant 
and  merchant,  their  iactors  or  servants;  and  is  not  within  the 
exception  of  the  statute  of  limitations.  .  There  is  no  error  in 
the  instructions  given  by  the  circuit  court,  and  the  judgment 
is  affirmed,  with  costs. 
Vol.  VI W 
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Chaelks  B.  DufaU)  Plaintiff  in  Error  y«  Jsan  Hsnrt 
Couprsy'3  Heir9|  Defsndani^s  in  Error,  (a) 

Molioo  to  dUmltt  a  writ  of  error  on  tlio  grouoU  thtt  one  of 'tlio  matton  pvt  in 
liMio  in  ilio  court  ImIow,  did  not  appoar,  by  tho  reron),  to  baro  boon  docidoil: 
Rofiiaod,  aa  tbe  Imoo  wbich  wat  found  by  the  jury,  made  the  plea  upon  wbicli 
BO  laauo  appean  to  bave  been  deeided  immaterbl . 

ERROR  to  ilie  district  court  of  the  eastern  district  of  Loui- 
siana. 

MrLiviugstonyfor  the  plaintiff  in  error,stated  that  the  record 
showed  that  tiie  proceedings  in  the  district  court  were  accord- 
ing to  the  practice-  in  Louisiana^  an^i  not  according  to  the 
course  of  the  common  law.  There  were  two  issues  and  a  de- 
nial  of  the  debt;  and  this  was  tried  bj  a  jury;  the  other  on  an 
allegation  of  a  former  recovery,  liie  latter  was  an  issue  at 
law,  and  could  not  be  submitted  to  a  jury;  but, was  for  the  de* 
cision  of  the  court 

But  the  decision  of  the  jury  was  giren  in  general  terms,  and  it 
cannot  therefore  be  ascertained  but  that  they  found  their  ver- 
dict Oil  the  plea  of  the  former  judgment,  and  not  on  the  issue 
of  (act.  On  an  examination  of  the  record,  it  will  appear,  that 
the  former  judgment  did  not  decide  the  question  between  the 
parties. 

Mr  Chief  Juf tiee  Marshau.  delivered  the  opinion  of  tbe 
Court 

There  were  two  pleas  by  the  defendant:  1.  That  the  defend- 
ant wu  not  indebted  to  the  plaintiff.  8  That  the  subject  mat- 
ter of  the  suit  was  res  adfudieata.  The  former  plea  was  tri- 
able by  tlie  jury;  the  latter  by  the  court  There  was  a  trial 
by  the  jury  of  the  issue,  and  the  jury  found  a  verdict  for  the 
defendant  Upon  the  plea  of  «  res  adjudicata''  there  does  not 
i^pear  to  have  been  any  replication  or  denial,  so  as  to  make 
any  issue  to  the  court    There  is  nothing  on  the  record  to 

(o)  Tliia  caw  wat  decided  at  Jannaiy  Cenn  1831. 
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show  that  the  question  of  res  sdjudicaU  was  eren  submiUed 
to  the  jury  opon  the  trial.  Their  verdict,  for  aught  that  ap- 
peared on  the  recordi  was  simply  confined  to  the  first  and 
proper  issue,  triable  by  the  jury.  This  issue  being  found  for 
the  defendant,  the  other  plea  became  immaterial  to  the  de- 
fendant. The  court  then  cannot  infer  that  it  was  ever  tried. 
There  is  then  no  error  apparent  on  the  record,  and  the  judg- 
ment is  affirmed  ivith  costs. 
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Nathaniel  Cox,  Nathakibl  and  Jamss  Dick,  Plaintiffs 
IN  Error  t.  The  United  States,  DsrcNDANTfl  nr 
Error. 

The  United  Statei  instituted  a  luit  io  tbe  district  court  of  the  United  Statee 
for  the  etfllern  district  of  Louisiana,  according  to  tbe  practice  of  that  state, 
upon  a  joint  and  several  bond  given  by  a  navy  •S^nt  and  his  aareties»  end  a 
rerdict  and  Judgment  were  entered  in  hwout  of  the  plaiotllls  against  the  three 
defendanlr,  which  entry  suted  the  sums  for  which  the  defendants  were 
jointly  and  severally  liable  to  the  United  States,  according  to  the  Judgment. 
On  the  trial,  one  of  the  defendants  tooli  a  separate  defence;  and  heaflerwarde 
prosecuted  a  writ  of  error  to  this  court,  without  joining  tbe  other  two  defend- 
ants in  the  writ.  The  otiier  defendants  also  issued  a  separate  writ  of  error; 
and  tl>e  plaiotllls  in  error  in  each  writ  gave  sereral  appeal  bonds.  The  court 
overruled  a  motion  to  dismiss  the  cause:  the  ground  of  the  motion  being,  that 
but  one  writ  of  enor  could  be  sued  out;  and  that  all  tbe  defendants  abouid  have 
united  in  tbe  same. 

The  petition  by  which  the  suit  on  the  bond  was  Inatitnted,  states  the  debt  to  be 
fifteen  thousand  five  hundred  and  fifty-five  dollars,  and  eighteen  cents.  The 
verdict  of  the  jury  was  for  twenty  thousand  dollars;  and  upon  this  a  Judgment 
was  entered  up  against  tbe  esute  of  two  of  the  obllgon  io  the  hood,  jointly 
and  severally  for  twenty  thousand  dollars,  and  a  Judgment  against  two  of  the 
legaf  representatives  of  one  of  the  obligors  for  ten  thousand  dollars  each. 
**  Upon  no  possible  ground  can  this  judgment  be  sustained." 

The  prhiciples  which  have  been  established  by  the  decisions  of  this  court  relativo 
to  the  admission  of  treasury  traDseriple  in  evidence,  in  suits  by  the  United 
States  against  public  officers. 

A  bond  was  given  by  the  navy  agent  at  New  Orleans  and  bis  sureties  to  tbe 
United  States,  coodiiiened  that  he  should  iaithfully  account  for  all  public 
moneys  receded  by  him,  S^c.  The  sureties  to  the  bond  having  been  sued  on 
the  same,  after  his  insolvency  and' decease,  clai&ied  that  the  United  States 
were  bound  to  divide  tbeir  action,  and  lake  Judgment  against  each  surety  for 
his  proportion  of  the  sum  due,  accoidiog  to  tbe  law  of  Louisiana;  considering 
it  a  contract  made  there,  and  to  be  governed  in  this  respect  by  the  law  of  that 
state.  Held,  thui  tbe  liability  of  tbe  sureties  must  be  governed  by  the  rules 
of  the  common  law;  tbe  accountability  of  the  principal  being  at  the  dty  o£ 
Washington,  to  the  treasury  of  the  United  States;  and  the  bond  being  joint  am 
several,  each  is  ly>und  for  the  whole:  and  that  the  contribution  between  the 
sureUes  is  a  matter  with  which  the  United  Statee<bave  no  coDcem. 

The  general  rale  of  law  la  well  settled,  that  the  law  of  the  place  where  the  con- 
tract is  made,  and  not  where  the  action  is  brought,  is  to  govern  In  enforcing 
and  eipouodtng  the  contract;  unless  the  parties  bare  a  view  to  its  being  eie* 
cuted  ebewhere:  in  which  case  it  is  to  be  governed  aeoording  to  the  law  of  the 
place  where  it  ia  to  be  eiecuted. 

Admitting  the  bond  to  have  been  rtgneu  at  New  Orleans,  it  b  very  clear  that  the 
obKgatious  imposed  upon  the  psrtics  thereby,  looked  far  its  execution  to  the 
diy  of  Washington.    It  is  immaterial  where  tbe  services  as  navy  agent  weie 
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to  bo  poilbaood:  hit  tocouDttUUty  for  noB-porfonoiiieo  wu  to  bo  tt  Cbo  Mtt 
of  gofornmoDL  Ho  wti  bound  to  accoont,  aod  tho  tiuotlot  mdortook  (bit 
bo  tboold  Mcomit  for  all  public  noooyt  roeoi?od  by  bim,  wilh  tucb  offieonof 
tbo  fOf omoiCDt  of  tbo  Unltod  Stitof  m  tio  duly  aothoiUod  to  aottlo  ODd*  a^oit 
bto  tffCOUDta.  Tbo  bood  If  givoii  with  rafbrooco  to  tbo'  kwt  of  tho  Unltod 
Stotcf  OD  tint  tabioct;  and  ioeb  aecoonting  la  roqoirad  to  bo  with  tho  traaawy 
departmoot  at  tho  aoat  of  fO?omroent;  and  tho  na?y  agont  ia  bound  by  tbo 
toima  of  tho  bond  to  pay  ovor  aoeh  aam  aa  may  bo  found  duo  to  tho  Unitod 
Statoa  on  aoeh  aottfomont;  and  aucl|  paying  ovor  mutt  bo  to  iho  traaaory  do- 
partmoot,  or  In  aueh  mannor  aa  ahall  bo  diractod  by  tho  aocrotaiy.  Tho  bond 
If  ihoroforo  hi  a ?ory  point  of  tIo w  in  which  It  can  bo  cooflderoda  a  contiact  to 
bo  oiocutcd  at  Waahington;  and  the  Ihibllity  of  the  partiet  must  be  go?eniod 
by  tho  ruloa  of  tho  common  kw. 

ERROR  to  the  district  ieourt  of  the  United  SUtes,  for  the 
pattern  district  of  LouisiaDs. 

On  the  19th  of  October  1885,  the  district  attorney  of  the 
United  States  filed,  in  the  district  court  of  the  United  States 
for  the  district  of  Loaisiana,  the  following  petition,  and  a  copy 
of  a  bond,  on  which  the  cause  of  action  stated  in  the  petition 
was  founded* 

The  petition  of  the  United  States,  by  their  attorney,  prose- 
cuting within  and  for  said  district,  respectfully  states,  that 
Joseph  H.  Hawkins,  late  of  New  Orleans,  navy  agent  of  the 
United  States,  now  deceased,  John  Dick,  late  of  New  Orleans, 
now  deceased,  and  Nathaniel  Cox,  of  the  same  place,  on  the 
10th  day  of  March  in  the  yealr  of  our  Lord  .1881,  were  in- 
debted to  the  United  States  in  the  sum  of  twenty  thousand  dol- 
lars, for  the  amount  of  their  obligation  in  writing,  sealed  with 
their  seals,  for  the  said  sum,  bearing  date  the  said  day  and  year, 
and  payable,  jointly  and  severaljy,  by  them,  their  heirs,  exe- 
cutors and  administrators;  as  will  appear  by  a  certified  copy 
thereof  hereunto  annexed.  To  which  said  obligation  a  condi- 
tion was  annexed,  wherein  it  was  provided,  that  if  the  said 
Joseph  H.  Hawkins  should  regularly  account,  when  thereunto 
required,  for  all  public  moneys  that  might  be  received  by  him, 
from  time  to  time,  and  fot  all  public  property  committed  to 
his  care,  with  such  person  or  persons,  officer  or  officers  of  the 
general  government  of  the  United  ^States  as  should  be  duly 
authorised  to  settle  and  adjust  his  accounts;  and  should  more* 
over  pay  over,  as  he  might  be  directed,  any  sum  or  sums  that 
migtll  be  jfound  due  to  the  United  States  upon  any.  such  settle- 
ment or  settlements;  and  should  also  faitnfully  discharge,  in 
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every  respect,  the  tmst  reposed  in  hiniy  then  the  said 
tion  should  he  void,  else  it  should  remain  in  force. 

And  the  United  States  further  state,  that  the  said  Joseph 
H.  Hawkins  did  not,  in  his  lifetime,  regularly  account,  ac 
aforesaid,  for  all'public  moneys  received  by  him,  from  time  to 
time,  and  for  all  public  property  committed  to  his  care;  and 
did  not  pay  over,  as  aforesaid,  any  sum  or  sums  of  money  doe 
to  the  United  States  u  aforesaid;  and  did  not  faithfully  dis- 
charge, in  every  respect,  the  trust  reposed  in  him,  as  afore- 
said; but  did,  at  his  death,  remain  indebted  to  the  United 
States  in  a  largo  balance  of  money,  to  wit,  the  sum  of  fifteen 
thousand  five  hundred  and  fifty-three  dollars  eighteen  cents, 
for  moneys,  from  time  to  time,  since  the  date  of  the  said  obli- 
gation, received  from  the  United  States,  as  navy  agent  as  afore- 
said: by  reason  of  all  which,  tlie  condition  of  the  said  obligia- 
tion  hath  become  broken,  and  the  said  debt  become  due; 
wherefore  they  pray  process  of  summons  against  the  legal  re- 
presentatives of  the  said  Joseph  H.  Hawkins,  deceased,  and  of 
the  said  John  Dick,  deceased,  and  against  the  said  Nathaniel 
Cox;  and  after  due  proceedings  had,  that  judgment  may  be 
rendered  against  them  for  the  said  debt,  with  interest  and  costs. 

J.  W.  Smith,  Attorney  U.  S. 

Copy  of  bond  annexed  to  the  petition.-^Know  idl  men  by 
tliese  presents,  that  we,  Joseph  H.  Hawkins,  as  principal,  and 
John  Dick  and  Nathaniel  Cox,  as  securities,  are  held  and  firmly 
bound  unto  the  United  States  of  America,  in  the  sum  of  twenty 
thousand  dollars^  current  money  of  the  United  States,  to  be 
paid  to  the  said  United  States,  for  which  payment,  well  and 
truly  to  be  made  and  done,  we  bind  ourselves,  and, each  of  us, 
our  and  each  of  our  heirs,  executors,  and  administrators,  in 
the  whole  and  for  the  whole,  jointly  and  severally,  firmly  by 
the&e  presents.  Sealed  with  our  seals,  and  dated  this  tenth 
day  of  March,  Anno  Domini  1821. 

The  condition  of  the  above  obligation  ^is  such,  that  if  the 
above  bonded  Joseph  H.  Hawkins  shall  regularly  aecoant, 
when  thereunto  required,  for  all  public  moneys  received  by 
him,  from  time  to  time,  and  for  all  public  property  committed 
to  his  care,  withsuch  person  or  persons,  officer  or  officers,  of 
the  government  of  the  United  States,  as  shall  be  duly  author- 
ised to  settle  and  adjust  his  accounts,  and  shall,  moreover,  pay 
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over,  as  he  mty  be  directed,  toy  warn  or  sams  that  may  be 
fiMind  due  to  the  United  States  upon  any  such  aettlement  or 
aetllements,  and  ahall  also  faithfully  discharge,  in  every  re- 
spect, the  trust  reposed  in  him,  then  the  above  obligation  to 
be  void  and  of  no  effect,  otherwise  to  remain  in  full  force  and 
vjitne. 

The  bond  was  duly  executed  by  the  obligors,  and  then  ap- 
proved )>y  the  district  attorney  of  the  United  States  for  Ihe 
Louisiana  district  The  copy  was  regularly  certified  from  the 
navy  department 

Citations  were  issued  from  the  office  of  the  clerk  of  the 
court  on  the  20th  October  1S27,  &c.  ta«<  the  legal  representa- 
tives of  J.  H.  Hawkins^dece^dy"  <<  the  legal  representativep 
of  John  Dick,  deceased,^'  <<and  to  Nathaniel  Coz;.'^  to  appear 
and  answer,  &c.  The  marshal  returned  non  est  inventus  as 
to  the  legal  representatives  of  J.  H.  Hawkins,''  and  <<  served 
on  the  legal  representatives  of  John  Dick,  deceased,'*  and  on 
^^Nathsniel  Cox."  The  separate  answer  of  Nathaniel  Cox, 
filed  on  the  11th  of  December  1835,  sUted,  that  he  did  sign 
the  bond  sued  upon  as  surety  of  the  late  J.  H.  Hawkins,  navy 
agent;  but  he  denies  that  t^  sum  of  If  15,558  18  is  due  by  the 
sureties,  as  stated  in  the  petition,  but  only  $12,688  46;  for  thi^ 
that  since  the  decease  of  the  said  J.  H.  Hawkins,  he  has  paid 
on  his  account,  and  been  allowed  in  credits  at  the  treasury  of 
the  United  States,  the  sum  of  |I7,317  54,  deducting  which  front 
the  amount  of  said  bond,  $20,000,  leaves  the  aforesaid  sum  of 
twelve  thousand  six  hundred  and  eighty*two  dollars  forty-six 
cents. 

And  that,  as  between  himself  and  his  co-surety,  he  is  en- 
titled to  a  credit  for  this  sum,  $7,317  54,  deducting  which 
from  the  amount  df  $10,000,  or  one  half  the  penalty  of  said 
bond,  there  will  remaiti  due  by  him  the  sum  of  $2fW2  46, 
and  by  his  co-surety  the  remainder  of  the  sum,  tIz.  $10,000, 
which  apportionment  he  prayed  may  be  mado  and  allowed  to 
him  as  against  his  co-surety,  with  all  other  and  further  relief 
which  he  may  be  entitled  to. 

On  the  S7Ui  February  1828,  on  motion  of  the  district  attor- 
ney, and  on  giving  the  court  to  understand  that  Mrs  Todd,  a 
surviving  ^idter,  and  one  of  I  he  heirs  of  John  Dick,  deceased, 
resided  out  of  the  district,  in  the  state  of  Virginia,  the  court 
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ordtred  tbtt  Levi  Peirce^  E^sq.,  attoraey  of  Nathaniel  and 
John  Dick,  two  of  the  hein  of  John  Dick,  deceaaedi  be  appoint- 
ed curator^  ad  hoc»  of  Mrs  Todd  herein. 

On  the  Sd  March  1820,  Nathaniel  Cox  filed  a  supplemental 
answcjTi  representing  that  the  aQccesaion  of  his  co-aecorityf 
John  Dick,  was  solvent,  and  able  to  pay  the  debt  claimed.  He 
de'^unded  that  the  United  States  divide  their  action,  reducing 
their  demand  to  the  amount  of  the  share  and  proportion  due 
by  each  surety. 

On  the  20th  May  1828,  Nathaniel  and  James  Dick  filed 
their  answer  to  the  petition  of  the  United  States;  that  no  ami- 
cable  demand  has  been  made  according  to  law,  and  that  they 
are,  therefore,  not  bound  for  any  expenses  of  this  suit;  and 
they  further  answer,  that  they  are  two  of  three  heirs  of  J.  Dick, 
who  have  accepted  the  succession  of  said  J.  Dick,  with  benefit 
of  inventory;  the  third  heir  being  Sarah  Dick,  wife  of  J.  Todd, 
of  the  state  of  Virginia,  citizen:  and  that,  therefore,  they* are 
in  no  event  bound  for  more  than  two-thirds  of  any  debt  of  said 
J.  Dick;  that  the  debt  now  claimed,  they  deny  is  in  any  man« 
ner  due  by  the  estate  of  John  Dick,  but  should  the  same  be 
proved,  they  say  that  they  have  not  received  more  than  four 
thousand  dollars  of  the  estate  of  J.  Dick,  and  are  liable  for  no 
more  than  two  thousand  dollars  each,  of  which  they  pray 
judgment  and  trial  by  jury;  and  that  they  may  be  dismissed 
with,  &c. 

The  court,  on  the  19th  December  1829,  on  the  plea  of  Na- 
thaniel Cox  for  a  division  of  the  action,  overruled  the  same. 

The  cause  came  on  for  trial  before  a  jury  on  the  2d  January 
1830,  when  a  <<  verdict  for  plaintifis  for  twenty  thousand  dol- 
lars, being  the  amount  of  the  bond,"  was  rendered. 

BiHs  of  exceptions  were  tendered,  and  sealed  by  the  court 
on  the  trial;  which  stated,  that  <<  Nathaniel  Cox  ofi*ered  to 
prove,  under  the  prayer  of  his  answer,  that  his  co-surety 
should  be  decreed  to  contribute  in  payment,  according  to  their 
respective  shares;  that  certain  payments  had  been  made  in 
diminution  of  the  balance  of  said  Hawkins,  since  his  death, 
and  before  the  date  of  the  transcript,  produced  in  evidence  by 
the  district  attorney,  by  the  said  Cox;  «nd  for  this  purpose,  of- 
fered in  evidence  a  certain  transcript  from  the  treasury  books, 
duly  certified;  the  introduction  of  said  testimony  was  opposed 
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by  the  counsel  for  the  hein  of  John  Dick^  his  eo-suretjr;  on 
the  pound  that  in  this  suit  there  could  be  no  ezamiostion  of 
the  rights  of  the  sureties  as  between  themselves;  which  objec- 
tion being  sustained  by  the  court,  the  testimony  wu  rejected/' 
And  **  that  Nathaniel  Cox  also  offered  in  eridence  another 
transcript  from  the  books  of'  the  treasury,  duly  authenticated, 
purporting  to  be  a  list  of  payments  made  and  receipts  taken, 
mod  passed  at  the  treasury  of  the  United  States,  in  the  name  of 
said  Joseph  H.  Hawkiiis^  since  the  SOth  September  1823,  (it 
having  been  preriously  shown  that  the  said  Hawkins  died  on 
the  first  of  October  1883)  in  support  of  the  Allegstions  in  his 
answer,  that  he  had  paid  the  suAi  of  1^7,317  54,  since  the  de- 
cease of  said  Hawkins,  in  his  capacity  of  surety;  the  introduc- 
tion of  said  testimony  was  opposed  by  the  attorney  of  the 
United  States,  on  the  ground  that  no  credits  could  be  allowed 
but*  such  as  had  been  presented  at  the  treasury,  and  refused; 
which  objection  being  sustained  by  the  court,  the  evidence 
was  nfiiped;  and  the  same  defendant  having  further  offered 
in  evidtf  ice  the  account  of  said  Joseph  H.  Hawkins,  as  navy 
agent,  with  the  Bank  of  the  United  States,  in  this  city,  during 
the  months  of  August  and  September,  immediately  preceding 
his  death,  in  support  of  his  said  plea,  the  attorney  for  the  United 
States  objected  to  the  introduction  of  the  same,  on  the  ground 
that  the  same  could  not  be  evidence  apdust  the  United  States; 
the  court  sustained,  also,  this  objection,  and  overruled  the  tes- 
timony.** 

On  the  11th  January  1830,  Nathaniel  Dick  and  James  Dick 
filed  a  motiofi  in  arrest  of  judgment,  stating  that  there  was  not 
in  the  case  the  number  of  parties  required  by  law,  ihfi  other 
heir  not  having  filed  any  answer,  or  not  being  in  court  by 
judgment  by  default;  that  the  judgment  cannot  be  against  two 
heirs  for  t^  whole  amount  due  by  John  Dick,  when  it  is  on 
record,  by  motion  of  the  United  States  district  attorney,  that 
there  is  another  heir,  to  wit,  Sarah  Todd,  the  motion  of  .the 
said  attorney  being  on  the  27th  February  1828,  as  extracted 
from  the  record  book:  <<on  motion  of  the  district  attorney, 
and  on  giving  the  court  to  understand  that  Mrs  Todd,  a  sur- 
viving sister  and  one  of  the  heirs  of  John  Dick,  deceased,  resi- 
dent out  of  the  district,  to  wit,  in  the  state  of  Virginia,  order- 
ed, that  Levi  Peisce,  Esq.,  attorney  of  Nathaniel  Dick  and 
Vol.  VI X 
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James  Dick,  two  oC  the  heirs  of  John  Dick,  deeeised,  be  ap- 
pointed  curator,  ad  hoc,  of  the  said  Mrs  Todd  herein.'' 
'  The  motion  ift  arrest  of  judgment  was  orerruled  by  the 
court;  and  on  the  18th  of  January  1830|  judgment  was  entered 
in  favour  of  the  United  States  in  the  following  terms: 

<<  The  United  States  y.  Representatives  of  Hawkins  et  al. — 
The  court  having  maturely  considered  the  motion  in  arrest  of 
judgment,  now  order  that  judgment  be  entered  up,  to  of  the 
15th  instant,  against  the  estate  of  John  Dick  and  Nathaniel 
Cox,  jointly  and  severally,  for  the  sum  of  twenty  thousand 
dollars,  with  six  per  cent  interest  from  the  2d  day  of  January 
1830,  until  paid,  and  costs  of  suit;  and  that  judgment  be  en- 
tered up  against  Nathaniel  Dick  and  James  Dick  for  the  sum 
of  ten  thousand  dollars  each,  with  six  per  cent  interest  from  ^ 
2d  January  1830,  until  paid,  and  the  costs. 

Samitzl  H.  Hartxii,  Judge  U.  S/' 

The  defendants,  on  the  20th  of  January  1830,  paid  into 
court  the  sum  of  twelve  thousand  six  hundred  and  eighty-two 
dollars  forty-six  cents,  on  account  of  the  judgment 

Nathaniel  Cox,  on  the  21st  January  1830,  issued  a  writ  of 
error  to  this  court;  and  on  the  same  day  he  filed  an  appeal 
bond,  conditioped  to  prosecute  the  same  with  eflect.  The 
bond  recited,  that  he  had  filed  a  petitioi^  praying  that  a  writ  of 
error  may  be  allowed  to  him  from  a  certain'  final  judgment 
rendered  against  him  in  the  suit  of  the  United  States  agpdnst 
the  heirs  and  representatives  of  Joseph  H.  Hawkins,  the  hein 
and  representatives  of  John  Dick,  and  Nathaniel  Cox,  in  the 
district  court  of  the  United  States  in  and  for  the  eastern  district 
of  Louisiana. 

The  writ  of  error  alleged  that  in  the  proceedings  in  the  case 
in  the  districjt  court  of  Louisiana,  <<  manifest  error  had  inter- 
vened to  the  great  damage  of  the  said  Nathaniel  Cox."^ 

Afterwards,  on  the  22d  January  1330,  <<  Nathaniel  Dick 
and  James*  Dick,  two  of  the  heirs  of  John  Dick  -deceased/' 
prayed  a  writ  of  error  to  this  court  which  was  awarded;  and 
an  appeal  bond  was  given  by  them  on  the  25th  of  January 
1830,  which  recited  that  they  <<had'  filed  a  petition,  praying 
that  a  writ  of  error  may  be  allowed  to  them  from  a  certain 
final  judgment 'rendered  against  them  in  the  suit  wherein  the 
United  States  are  plaintifis," against  the  heirs  and  legal  represen- 
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UtiwtB  of  Joseph  H.  Hawkins,  the  heirs  and  legal  representa- 
tives of  John  Dick,  and  Nathaniel  Cox,  defendants,  in  the  dis- 
trict court  of  the  United  States  for  tbe  eastern  district  of  Loui- 
siana.'* 

This  writ  of  error  stated  that  the  court  were  informed  that 
in  giving  the  judgment  in  the  case*  ^<  manifest  error  had  inter- 
vened'' <<to  the  great  damage  of  Nathaniel  Dick  and  James 
Dick,  two  of  the  heirs  of  said  John  Dick." 

Separate  citations  were  issued  upon  each  writ  of  error. 
Upon  the  first,  the  citation  required  the  United  States  ^  to 
show  cause  why  the  judgment,  rendered  against  Nathaniel  Cox 
should  not  be  reversed."  On  the  second,  the  defendants  in 
error  were  required  to  show  cause  <<  why  the  judgment  ren- 
dered against  Nathaniel  Dick  and  James  Dick  should  not  be 
reversed." 

The  case^  at  an  early  day  of  the  term,  on  the  motion  of  Mr 
Taney^  attorney  general  of  the  United  States,  was  dismissed; 
DO  appearance  having  been  entered  for  the  plaintifls.  It  was 
afterwards  reinstated,  on  motion  of  Mr  Johnston,  who  ap- 
peared as  the  plainti£Ei'  counsel. 

Afterwards,  the  attorney  general  of  the  United  States  moved 
the  court  <^  to  quash  the  writ  of  error  in  the  cause,  because  all 
the  parties  had  not  joined  in  the  writ  of  error,  the  judgment 
in  the  court  below  being  joint  and  several;  but  had  sued  out 
several  writs  of  errpr." 

Before  proceeding  to  argue  the  motion,  Mr  Taney  asked 
the  .court,  if  his  having,  on  a  former  day,  appeared  in  the  case 
ibr  the  purpose  of  moving  to  dismiss  the  writs,  of  error,  was 
to  be  considered  as  a  general  appearance.  ^The  court  stated, 
that  they  considered  it  a  special  appearance,  for  the  purpose 
of  the  motion  only. 

For  the  United  States  it  was  contended,  that  all  the  defend- 
ants should  have  united  in  the  same  writ  of  error.  The  judg> 
Bent  being  joint  and  several,  it  must  stand  against  all;  unless 
it  should  be  reversed  against  alL 

The  defendant,  Nathaniel  Cox,  made  a  separate  application 
bra  writ  of  error,  gave  a  separate  bond,  and  issued  a  separate 
citation,  calling  on  the  United  States  to  sustain  the  validity  of 
the  judgment  of  the  district  court  against  himself  only.     The 
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other  plaintiffs  in  errors  Nathaniel  and  James  Dick,  also  pro* 
ceeded  separately  by  writ  of  error,  bond  and  citatioir,  and  they 
require  the  defendants  in  error  **  to  show  cause  why  the  judg- 
ment against  them  shall  not  be  reversed.'' 

Thus,  therefore,  the  whole  character  of  the  ease  is  changed, 
when  brought  to  this  court  Here  the  proceedings  are  sepa- 
rate and  distinct;  the  parties  are  different  from  those  in  the 
joint  proceedings  below;  they  came  here  by  different  writs  of 
error;  and  call  upon  the  United  States  to  appear  in  this  court 
by  different  citations,  and  for  separate  purposes. 

It  is  absolutely  necessary  in  proceedings  at  the  common  law, 
that  all  the  parties  to  a  judghient  shall  unite  in  the  writ  of  error 
to  the  superior  court,  unless,  by  regular  process,  they  have  been 
severed.  The  writs  of  error  by  which  the  case  is  brought  up 
are  not  in  the  proper  form.  They  state  a  separate  judgment 
to  have  been  rendered  in  Louisiana,  and  the  record  shows  a 
joint  and  several  judgment  Cited  9  Petersdorf's  Ab.  10,  note; 
11  Wheaton,  414. 

If  the  case  can  be  brought  up  separately,  one  party  may  pre- 
sent it  to  this  court  at  one  time,  and  the  other  at  another  time. 

The  question  is  uitimportant  in  the  final  disposition  of  the 
case,  unless,  if  the  writs  of  error  are  erroneous,  the  security 
which  is  given  in  the  court  below  will  thereby  be  released; 
and  thus  the  United  States  be  deprived  of  the  benefit  of  the 
appeal  bond,  the  writs  of  error  being  a  supersedeas. 

Although  the  proceedings  in  the  court  of  Louisiana  are  not 
according  to  the  common  law  while  in  that  district,  yet  when 
these  proceedings  «re  brough  to  this  court,  they  must  go  on 
according  to  the  common  law  rule;  and  so  the  act  of  congress 
considers  the  subject  Nor  can  tlie  parties  in  such  a  case  be 
without  remedy.  If  the  usual  forms  of  the  common  law  in 
cases  of  writs  of  error  will  not  apply  to  such  a  case  as  this; 
and  the  proceedings  in  the  courts  of  Louisiana,  being  accord- 
ing to  the  civil  law,  require  a  different  form  of  a  writ  of  error 
to  meet  the  actual  situation  of  the  parties;  this  court  has  full 
authority  by  law  to  frame  the  proper  and  competent  process. 

For  the  plaintiffs  In  error,  Mr  Johnston  of  Louisiana  stated, 
that  he  felt  no  particular  interest  in  this  question,  esrept  as  a 
general  rule  of  practice;  inasmuch  as  the  dismissal  woiiid  not 
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preclude  the  plaiatiffs  from  bringiDn;  up  the  writ  of  error  in 
anj  form  that  might  be  prescribed,  withiu  the  time  allowed 
by  law.  The  law  of  congress  does  not  prescribe  the  manner 
of  suing  out  a  writ  of  error.  It  is  therefore  left  to  the  rules 
of  practice,  which  the  court  may  adopts  to  facilitate  the  uni- 
form regular  administration  of  justice.  No  rule  has  been 
established  in  this  case. 

The  court  in  general  refer  to  the  laws  and  practice  in  Eng- 
land, not  as  law,  but  as  a  guide;  as  the  evidence  of  what  en- 
lightened men  hare  considered,  in  the  country  from  which 
we  borrow  our  terms  of  law,  as  the  best  rules  of  practice- 
It  is  true,  by.  the  laws  of  England,  that  all  persons  who  may 
be  damnified  by  a  judgment,  may  sue  out  a  writ  of  error,  even 
those  indirectly  and  remotely  interested.  It  is  true  also  as  a 
genesal  rule,  that  all  parties  ,must  join  in  a  writ  of  error.  But 
if  the  parties  do  not  or  will  not  join,  the  court  order  a  mm- 
mans  and  severance;  and  that  proceeding  authorizes  any  party 
to  proceed  in  the  writ  If  the  court  therefore  adopt  the  rule 
that  all  must  join,  thejr  must  also  adopt  the  remedy  of 
ordering,  in  all  proper  cases,  a  severance  of  the  parties;  and  this 
makes  the  whole  affair  a  mere  matter  of  form. 

It  must  be  obvious,  that  in  many  cases  all  the  parties  will 
not  join  in  the  appeal:  sometimes  they  are  satisfied  with  the 
judgment;  often  they  have  no  interest  in  reversing  it  It  will 
sometimes  occur  that  the  judgment  is  favourable  to  one  defend- 
ant, and  unfavourable  to  the  other:  and  in  suits  against  several, 
the  chief  question  may  be  among  the  defendants:  and  in  the 
case  now  pending  the  question  was,  whether  a  payment  made 
by  one>  riiould  go  to  his  credit  or  to  the  credit  of  all:  and  by 
the  laws  of  Louisiana,  where  the  defendants  may  pray  judg- 
ment against  the  plaintiff,  a  judgment  may  be  rendered  against 
one  defendant,  white  the  other  defendant  may  have  judgment 
against  the  plaintiff:  in  all  these  cases  the  defendants  have  a 
different  and  adverse  interest,  when  there  would  be  no  motion 
to  appeal,  and  when  even  their  own  interest  might  be  compro- 
mitted.  The  party  interested  in  reversing  the  judgment  only 
will  sue  out  a  writ  of  error*.  The  court  cannot  compel  the 
other  party  to  join,  and  justice  could  not  be  done  if-either  ptrtj 
could  defeat  the  other  of  their  legal  rights.  The  aggrieved 
party  must  be  allowed  to  bring  up  the  case,  and  if  it  is  necee^ 
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sary  to  comply  with  obsolete  forms,  the  court  mutt  decree  a 
■everance. 

But  io  this  case  all  the  parties  are  before  the  court  They 
had  separate  grounds  of  defence,  the  court  below  allowed  them 
to  sever  in  their  answer:  judgment  was  rendered  against  all  in 
soli'do;  and  separately,  for  the  whole  amount  against  two  of  the 
defendants.  They  have  both  sued  out  a  writ  of  error,  so  that 
the  only  motion  here  should  be  to  consolidate.  The  parties 
have  distinct  grounds  of  error,  and  claim  distinct  remedies;  but 
the  judgment  may  be  reversed  in  whole  or  in  part;  it  may  be 
good  against  one  defendant,  and  erroneous  as  to  the  others. 

The'  case  of  Williams  v.  Bank,  in  11  Cranch,  is  not  appli- 
cable, because  Williams  alone  took  up<  the  case;  but  even  then, 
I  understand  the  court  would  have  granted  summons  And 
severance. 

The  reason  assigned,  for  the  English  rule  why  an  partiei 
must  join,  is,  that  a  writ  of  error  suspends  ezecufion;  whibh  is 
not  so  here,  where  er.ecution  goes  in  all  cases'against  all  those 
who  have  not  joined  in  the  writ  of  error  and  given  bond. 

This  must  be  a  very  important  principle  in  practice,  and 
ought  to  be  settled.  It  is  extraordinary  that  no  such  case  has 
heretofore  occurred. 

The  object  must  be  to  have  a  reasooiible  rule,  a  practicable 
and  convenient  rule,  that  will  facilitate  the  administration  of 
justice,  that  will  advance  the  remedy  by  writ  of  error;  and  not 
one  calculated  to  defeat  or  obstruct  the  course  of  the  laws  by 
objections,  merely  technical,  as  to  the  forms  of  proceeding. 

It  will  be  found  more  convenient  to  adapt  our  proceedings 
upon  writ  of  error  to  the  general  practice  of  the  state  courts. 
They  are  more  consonant  to  our  system,  &  ?  better  known  to 
the  bench  and  the  bar. 

.The  court  overruled  the  motion  to  dismiss  the  writ  of  error. 
The  case  afterwards  came  on  for  argument 

For  the  plaintifis  in  error,  the  following  errors  in  the  pro? 
cecdings  and  judgment  were  assigned. 

1.  The  judgment  is  void,  because  no  judgment  could  be  ren- 
dered against  these  parties  under  the  general  and  indefinite 
description  <<  of  the  legal  representatives  of  Joseph  H.  Haw- 
kins and  John  Dick.''    The  citation  was  not  legal  or  valid. 
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ind  the  return  does  not  state  on  whom  senriee  was  made,  and 
the  truth  of  the  return  depends  upon  the  marshal's  knowledge 
of  the  legal  representatives. 

It  may  be  said  this  is  cured  by  the  appearance  of  the  parties, 
but  J.  and  N.  Dick  deny  that  they  are  the  only  legal  repre- 
sentatives,  and  the  fact  is  admitted  by  the  district  attorney, 
fliat  they  are  not 

2.  The  judgment  is  erroneous,  because  the  cdurt  rejected 
legal  evidience,  to  wit:  <'a  transcript  from  the  books  of  the 
treasury,  duly  authenticated,  purporting  to  be  a  list  of  pay* 
ments  made  and  receipts  taken  and  passed  at  the  treasury  of 
the  United  States,''  since  the  death  of  Hawkins,  for  seven 
thousand  three  hundred  and  seventeen  dollars  fifty-four  cents; 
which  deprived  him  of  .the  means  of  showing  that  other  ^cre- 
dits, besides  those  stated  in  the  transcript  on  which  the  suit 
was  brought,  had  subsequently  gone  to  their  credit,  or  that  the 
payments  mad  by  Cos  after  the  death  of  Hawkins  ought  to 
have  gone  to  t  m  credit  of  the  bond,  or  to  his  half  of  it,  or  of 
showing  that  the  amount  claimed  in  thepfetition  was  too  large, 
and  thereby  supporting  bis  plea  that  he  owed  only  twelve 
thousand  six  hundred  and  ei(^ty-two  dollars  forty-six  cents, 
and  not  fifteeft  thousand  five  hundred  and  fifty-three  dollars 
eighteen  cents. . 

S.  The  judgment  is  erroneous  because  it  is  rendered  for  a 
larger  sum  than  is  demanded  in  the  petition. 

4.  Because  it  is  rendered,  first,  in  splido  against  the  securi- 
ties,'and  second,  it  is  rendered  sgainst  J.  and  N.  Dick,  each,  for 
ten  thousand  dollars,  that  is,  sfter  a  judgment  against  the  parties 
for  the  whole  amount  of  the  bond.  There  is  also  a  judgment 
against  two  only  of  the  legal  representatives  of  J.  Dick  for  an 
additional  twenty  thousand  dollars:  making  in  all  fort^  thou- 
sand dollars,  which  is  double  the  amount  of  the  bond,  and  a 
much  larger  sum  than  is  claimed  to  be  due. 

5.  Becanie  the  judgment  is  va|;ue  and  void  from  uncertainty, 
being  rendered  against  <<  ike  e$tate  of  J.  Dick  and  Nathaniel 
Cox,  jointly  and  severally.''  Whereas  the  judgment  ought 
to  have  been  against  the  persons,  in  their  individual  pharactary 
who  represent  the  estate  of  L  DicL 

8.  Biecause  the  judgment,  if  rendered  egsinst  the  legal  re- 
presentatives of  John  Dick,  ought  to  have  been  against  aU  the 
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heirs  Jaintfyf  and  ifOt  against  two  'Of  ttem,  and  not  against 
them  separately,  and  then  only  for  an  amount  liot  ezoeedkiK 
the  balance  stated  to  be  due  to  the  government,  and  not  e»« 
ceeding  the  amount  which  they  had  received  from  the  estate 
of  John  Dick;  and  the  judgment  oug^^t  to  have  stated  that  the 
money  was  to  be  levied  of  the  property,  real  and  personal,  of 
{he  estate  of  John  Dick,  in  their  hands  to  be  administered. 

7.  The  judgment  is  void,  because  no  execution  ooold  issue 
against  the  estate  of  John  Dick,  and  none  eould  be  executed. 

a  The  judgment  is  erroneous,  because  While  it  appiears  by 
the  petition  and  transcript,  that  only  fifteen  thousand  five  hun- 
dred and  fifty-five  dollars  eighteen  cents  were  due  by  Haw* 
kins,  the  defendants  have  paid  twelve  thousand  six  hundred 
and  eighty*two  dollars  forty-six  cents,  and  there  is  still  a  judg- 
ment sgainst  them  unsatisfied  in  solido  for  seven  thousand 
three  hundred  and  seventeen  doHars  fifty-four  cents,  and  more- 
over against  I.  and  N.  Dick,  for  ten  thousand  dollars  each,  and 
does  not  follow  the  verdict,  which  is  also  void  on  its  face,  being 
for  a  larger  sum  than  is  demanded. 

9.  The  judgment  is  erroneous,  because  there  is  judgment  for 
costs,  notwithstanding  the  plea  of  the  Dicks^  which  has  not 
been  disproved,  that  no  amicable  demand  was  made  for  the 
money;  the  practice  of  Louisiana  requiring  that  such  a  demand 
of  a  debt  must  be  made  before  suit,  or  the  plaintiff  cannot 
recover  costs. 

10.  The  motion  in  arrest  of  judgment  ought'  to  have  pre- 
vailed, because  judgment  ought  not  to  have  been  rendered 
against  two  of  the  heirs,  for  although  securities  are  jointly  and 
severally  bound,  yet  each  and  all  of  the  heirs  of  either  of  the 
securities  must  contribute  equally  to  the  portion  due  by  the 
person  they  represent,  according  to  the  proportion  they  receive 
from  the  Mate. 

11.  The  court  erred  in  refusing  the  evidence  of  Hawkins's 
account  as  navy  agent  with  the  Bank  of  the  United  States. 
The  money  at  his  credit  as  navy  agent,  in  the  bank,  if  any, 
is  the  property  of  the  United  States,  and  ought  to  go  to  the 
credit  of  his  account  with  the  government,  and  the  evidence 
ought  to  have  been  received  for  what  it  was  worth. 

The  whole  proceedingi  are  extremely  irregular^  and  the 
judgment  erroneous,  and  ought  to  be  reversed. 
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Ml'  JdmstoQ  read  the  errors  4mgned|  and  .commented  on 
each. 

He  would  waive  in  the  argament  all  the  pbjectioDs  to  the 
form  of  proceedinf(y  and  bring  the  question  to  the  principal 
errors  on  which  he  hoped  to  reverse  the  judgment 

The  suit  was  instituted  upon  a  bond  of  twenty  thousand 
dollars  against  the  securities  cf  Hawkins;  by  which  they  were 
bound  to  pay  for  him  only  so  much  as  he  was  indebted  to  the 
government 

The  petition  states  that  Hawkins,  at  tie  time  qfhis  death, 
\7aa  indebted  fifteen  thousand  five  hundred  and  fifty-three 
dollars  and  eighteen  cents,  and  consequently  they  were  only 
bound  for  that  sum,  and  no  more.  Yet  a  verdict  has  been  ren- 
dered for  twenty  thousand  dollars,  and  judgment  has  been 
entered  for  twenty  thousand  dollars  against  the  parties,  in 
solido;  which  being  a  larger  sum  than  was  demanded,  and  for 
a  sum  exceeding  the  balance,  stated  by  the  treasury  to  be  due^ 
is  erroneous  upon  the  face  of  the  record. 

But  Mr  Cox,  one  of  the  securities,  pleaded,  that  since  the 
death  of  Hawkins,  he  had  paid  the  sum  of  seven  tnousand  three 
hundred  and  seventeen  doUaiv  and  fifty-four  cents,  in  vouchers 
ta&en  in  the  name  of  H|iwkins,  which  had  been  admitted  at 
the  treasury;  and  tendered  the  transcript  from  the  department 
in  support  of  his  plea.  This  the  court  refused — ^to  which  a 
bill  of  exceptions  was .  taken,  which  bringp  this  point  before 
this  court 

The  district  court  erred  in  this,  because  any  payment  made 
by  either  party,  since  the  death  q/*  Hawkins,  was  clearly  sub- 
sequent to  the  balance  on  which  suit  was  brought,  as  stated  in 
the  petition. 

It  was,  besides,  legal  evidence,  and  necessary  to  nis  plea. 
The  party  did  not  tender  vouchers  as  the  court  seemed  to 
suppose;  bnt  a  traneeript  'from  the  treasury  of  vouchers  ad» 
mitied  since  the  death  qf  Hawkins. 

The  court  erred  in  this,  idso,  in  refusing  the  transcript. 
Cox  pleaded  that  he  was  himself  entitled  to  4  credit  for  seven 
thousand  three  hundred  and  seventeen  dollars  and  fifty-four 
cents;  which  he  had  paid  as  so  mudt  of  his  half  of  the  bond; 
and  prayed  an  apportionment  with  the  co-security,  and  that 
each  might  contribute  according  to  their  respective  shares. 
VojL.  VI.— Y 
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He  ollered  in  evidence  e  eertoin  tnnfcript  from  the  treasury 
bookii  duly  eertified,  of  eertain  payments  made  by  Cox  in 
dfmination  of  the  balance  of  Hawkiniy  since  his  death,  and 
before  the  date  of  the  transcript  offered  by  the  district  at- 
torney. 

Mr  Jokdstpn  argued,  that  this  was  a  bond  executed  in  Loui- 
siana, and  was  governed  by  the  laws  of  the  place.  That  althougH 
the  parties  were  boobd  in  solido,  it  was  only  an  eventual,  not 
a  positive  responsibility^.  The  principal  is  first  bound  by  every 
kipl  and  moral  obligation,  unless  be  is  absent  or  insolvent,  or 
his  a&irs  gieatly  involved;  and  the  securities  have  a  right  to 
demand  a  discussion  of  his  property;  and  they  are  liable  only 
when  his  property  is  exhausted.  Then  begins  the  responsi- 
bility of  the  sureties;  and  they  are  answerable  in  the  first 
instance  only  for  their  proper  proportion,  unless  in  case  of 
absence  or  insolvency;  each  has  a  right  to  pay,  as  Cox  did 
here,  the  amuunt  of  his  responsibility,  and  to  remain  b  jund 
only  for  the  balance  on  the  failure  of  the  co-security. 

The  transcript  ought  to  have  been  received  as  evidence  to 
show  a  payment  after  the  death  of  Hawkins;  whether  the 
credit  was  to  go  to  Cox  or  all  the  securities.  The  evidence 
tendered  was  legal  and  proper,  whatever  legal  consequences 
might  follow. 

The  case  was  irregularly  brought  against  the  Dicks  without 
stating  their  names^  and  in  what  way,  whether  as  heirs,  execu- 
tors, or  administrators,  they  were  responsible.  The  Dicks  were 
onfy  two  of  three  heirs;  and  as-  they  had  accepted  the  estate 
<<with  the  benefit  of  an  inventory,*'  they  were  liable  only  for 
the  amount  they  had  received.  Yet  the  judgment  is  rendered 
against  them  in  solido,  as  if  they,  the  heirs,  were  jointly  bound 
with  Cox;  and  then  judgment  is  rendered  in  addition  against 
both  the  Dicks  fdr  ten  thousand  dollars  each. 

Mr  Johnston  contended  the  suit  is  improperly  brought;  the 
testimony  was  illegally  rejected;  the  judgment  is  erroneous, 
being  for  more  than  was  demanded;  more  ttian  was  due;  being 
douUe,  and  not  confornuble  to  the  verdict,  and  was  itself 
void  on  the  face  of  the  record. 

Mr  Taney  ^attorney-general,  statisd,  that  the  Siiit  was  brought 
on  the  bond  of  a  navy  agent,  dated  March  10, 1881,  and  taken 
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under  the  aathority  of  acts  of  congress  passed  Mztf^k  8, 1809, 
seeU  Sf  4,  4th  vol.  Laws  U.  S.  2S1;  May  15,  1820,  sect  2, 
8th  ml.  Laws  U.  S.  512. 

Hct  contended  that  the  United  States  were  not  boand  to  di- 
vide their  action,  and  reduce  their  demand  against  Cox^ 

1.  The  securities  being  bound  in  solido  with  the  principal^ 
they  are  not,  by  the  laws  of  Louisiana,  entitled  to  a  division 
of  the  actibn.     Cinl  Code  of  Louisiana,  615,  616,  art  3014. 

2.  But  if  they  were  so  entitled  by  the  laws  of  Louisiana, 
yet  this  bond  is  to  be  interpreted  according  to  the  rules  of  the 
common  law,  and  the  obligations  of  the  parties  measured  ac- 
cordingly. Each  security  is  bound  for  the  whole  by  the  very 
terms  of  his  contract;  and  by -the  well  established  course  of 
judicial  proceedings,  as  known  to  the  common  law,  either  se- 
curity may  be  sued  on  an  instrument  of  this  description,  and 
judgment  rendered  for  the  whole. 

Where  the  act  of  congress  speaks-  ^'  of  a  bond  with  one  er 
more  sufficient  seeuriti^'^  it  describes  an  instrument  well 
known  to  the  common  law;  which  creates  certain  obligationi 
on  the  one  side,  And  pves  certain  rights  and  remediee  on  the 
other(  and  this  bond  being  joint  and  several,  the  whole 
amount  may  be  recovered  from  either.  If  the  bon4  were  joint 
only,  suit  against  one  could  not  be  sustained  by  the  principles 
of  the  common  law  without  the  other;  but  when  you  obtahi 
judgment,  you  might  levy  the  whole  against  uther. 

The  meaning  of  the  d^ence  in  this  case  is  that  each  sure^ 
is  liable  only  for  the  one  hali^  and  that  no  more  can  be  recov- 
ered from  him/ 

The  ineonvenieoce  and  injustice  of  such  an  interpretation  is 
evident  The  law  of  congress  intbnded  the  8une  contract  and 
the  same  obligatioo  wherever  the  obligors  resided.  It  meant 
to  require  <<  a  bond  and  security,"  not  only  in  the  form  kdown 
to  the  common  law,  but  in  its  substanee  and  effect  also.  We 
must  resort  to  the  common  law  for  the  form  of  the  eontrad 
directed  by  the  laws  of  congress.  If  we  are  to  look  to  it  for 
the  form,  we  mus0  look  to  the  ssme  source  for  its  substance 
obligptidns. 

The  court  were  rig^t  in  rejecting  the  transcript  from  the 
treasury  as  evidence  for  the  purpose  for  which  it  was  oflered. 
The  transcript  was  not  offered  to  prove  that  Hawkins  was  en- 
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titled  to  these  credits;  the  credits  had  been  already  allowed 
to  him  at  the  treasury.  The  exception  states  that  the  -pay- 
ments were  made  and  receipts  taken  in  his  name.  The  evi* 
dence  was  ofierbd  to  show  that  Cox  was  entitled  to  those  credits. 

This  question  arises  under  the  fourth  section  of  the  ^- 1  of 
congress  ofMarch  3,  1797,  2d  vol.  Laws  U.  S.  594,  595. 

The  words  of  the  fourth  section  are  general,  and  apply  to  all 
suits  against  individuals.  Sect.  1  speaks  of  <<  revenue  offi- 
cers and  other  persons  accountable  for  public  money. ''  Sect  2 
speaks  of  cases  of  <<  delinquency ^^^  where  suits  have  been  in- 
stituted. S^t  3,  of  persons  indebted  to  the  United  Statea 
as  aforesaid.      Seict  4  embraces  all  suits  against  <<  inrftvi- 

dualiJ*  The  fair  construction  of  the  second  and  third  sections 

# 

would  embraoe  suits  against  the  sureties  as  well  as  the  principal. 
But  thi  fourth  section  seems  to  be  carefully  worded^  so  as  to 
embrace  suits  against  sureties,  as  well  as  principals.  United 
States  Sr.  Giles  and  others,  9  Cranch,  236. 

Upon  the  desth  of  Hawkins,  and  before,  and  at  the  time  of 
his  death,  Cox  wu  indebted  to  the  United  States  in  twenty 
thousand  dollars  (the  penalty  of  his  bond),  on  account  of  the 
deHnqueney  of  Hawkins.  His  offer  was  to  prove  certain  pay* 
ments  at  the  treasury,  to  discharge  himself  from  a  part  of  this 
debt  It  was  the  claim  of  a  credit  to  himself  for  the  amount 
of  such  t^yments.  He  could  not  be  allowed  them,  unless  they 
had  been  first  oflGnred  and  rejected  by  the  proper  accounting 
officer. 

To  this  it  may  be  objected,  that  he  could  not  prove  them 
disallowed,  because  they  had  been  allowed.  But  it  is  answer- 
ed, that  they  had  not  been  allowed  to  him  in  discharge  of  his 
debt,  but  to  Hawkins  in  discharge  of  a  larger  debt  The  alle- 
gation is,  that  they  were  credited  to  Hawkins  by  mistake, 
when  they  ought  to  have  been  nsredited  to  him.  It  was  his 
duty,  if  he  claimed  the  credit,  to  have  the  error  corrected  at 
the  treasury.  It  would  have  been  the  common  caae  of  passing 
to  the  ciedit  of  one  roan,  by  mistake, 'What  properly  belonged 
to  another. 

The  reason  for  requiring  this  application  is  obvious.  It  is 
the  duty  of  the  accounting  officers  to  obtain  information,  and 
to  warn  the  district  attorney  of  tbe  grounds  of  the  rejection. 
It  might  have  appeared  that  this  money  was  paid  out  of  tbe 
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iiinds  of  Hawkins.  The  reason  why  it  was  credited  to  him, 
and  not  to  Cox,  would  have  been  stated  if  be  had  applied  at 
the  treasury. 

But  there  is  even  t  stronger  reason  for  requiring  that  Cox 
ebould  have  claimed  this  credit  at  the  treasury. 

The  credits  allowed  to  Hawkins's  account  cannot  be  altered 
by  the  accounting  o£5eer  without  the  application  of  Hawkins's 
representatives,  and  proof  of  the  mistake.  They  remain  there, 
therefore,  to  his  credit  Suppose  his  representatives  are  sued, 
would  they  not  be  entitled  to  these  credits?  They  would  not  be 
bound  by  the  verdict  in  Cox's  case,  for  tliey  are  not  parties; 
they  are  returned  non  est  inventus.  It  is  not  only  the  require- 
ment of  law,  therefore,  but  it  is  the  dictate  of  justice,  that  Cox 
ehould  furnish  the  accounting  officer  vTith  the  evidence  oi 
his  claim  to  thete  credits;  for  otherwise,  the  United  States 
may  in  the  first  instance  be  compelled  to  allow  them  to  CoZ| 
and  afterwards  to  allow  them  again  to  Hawkins  in  the  pay- 
ment for  the  excess  doe  beyond  the  penalty'  of  the  bond.- 

As  matters  now  stand,  if  Cox  obtains  the  verdict,  and  Haw* 
kins's  representatives  are  sued,  they  have  nothing  to  do  but 
demand  a  copy  of  the  transcript,  and  they  prove  him  entitled 
to  the  credit  The  transcript  is  made  to  prove  for  both.  If 
it  proves  Cox's  claim,  because  they  were  entered  after  Haw- 
kins's death,  it  will  prove  Hawkins's  claim  to  them,  be- 
eause  they  are  made  in  his  name. .  They  may  have  been  justly 
appended  to  Hawkin^s  credit  if  paid  out  of  his  funds;  and  if 
Cox  is  entitled  to  them,  he  ought  to  exhibit  his  proof  to  the 
accounting  ofScer. 

The  refusal  to  admit  the  account  with  the  bank  in  evidence, 
is  justified  by  the  reasoning  on  the  preceding  point 

The  account  of  Hawkins  with  the  bank  could  be  no  evidence 
against  the  United  States.  If  he  had  no  funds  there,  that  fact 
eoold  be  proved  by  the  proper  officer  of  the  hank,  but  an  ae- 
ecmnt  between  him  and  the  bank,  could  upon  no  principle  be 
evidence  against  a  third  party.  But  if  his  accounts  were  evi- 
dence sgainst  third  parties,  how  could  they  be  received  to 
prove  that  Cox  paid  at  the  treasury  the  items  id  question  out 
of  his  own  funds? 

The  ofler  is  not  made  in  connexion  with  the  ofier  of  other 
evidence  to  prove  that  Hawkins  was  insolvent,  and  left  no 
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property  out  of  which  his  payment  could  have  been  made. 
Nothiog  IB  oflTered  but  the  transcript  from  the  treasury  and  the 
bank  account;  and  standing  by  themselves,  they  cannot  even 
tend  to  prove  that  the  payment  was  made  by  Cox,  and  eoald 
not  have  been  made  out  of  Hawkins's  funds.  If  be  had  not 
money  to  hi»  credit  as  navy  ag^t,  in  the  bank,  this  is  by  no 
means  evidence  that  he  had  not«  property  or  funds  elsewhere, 
out  of  which  this  debt,  or  these  items  might  have  been  paid. 

As  to  the  motion  in  the  district  court  in  arrest  of  judgment| 
by  James  and  Nathaniel  Dick,  Mr  Taney  argued  that  this 
point  diWdeil  itself  into  two  branches- 

1.  That  judgment  must  be  arrested  because  the  proper  par^ 
ties  are  not  before  the  court  This  proposition  assumes  that 
there  can  be  no  judgment  against  any  of  the  representatives  of 
Dick,  unless  all  of  them  are^  before  the  court 

To  this  it  is  answered:  1.  ^e  law  and  practice  of  Louisiana 
does  not  require  it  In  the  case  of  creditor,  Und  principal  and 
securities  debtors,  creditor  may  include  all  in  one  suit^  or  he 
may  not     Civil  Code,  616,  617,  art  9018,  3019,  3080. 

It  is  the  same  principle  in  cases  of  succession  or  representi^- 
tion  of  heirs.     The  demand  is  sq;Mrate  for  his  proportion. 
Civil  Code,  327,  art  1376,  1377. 

Moreover,  upon  a  mere  point  of  practice,  the  decision  &f 
the  court  will  be  presumed  to  be  right;  and  it  is  incumbent  on 
the  plaintifls  in  error  to  show  the  law,  or  the  decision,  which 
proves  them  to  be  wrong. 

8.  If  by  the  practice  of  the  Louisiana  courts  it  was  neeesiary 
to  make  all  the  heirs  parties,  yet  it  would  be  otherwise  in  the 
eourts  of  the  United  States.  The  act  of  congress  oi^  May  86, 
1S84,  7th  vol.  Laws  U.'  S.  315,  #ss  not  intended  to  allow  a 
practice  that  would  produce  a  discrepancy  with  an  act  of  oon^ 
gress.  The  court  could  alter  the  practice  by  rule  in  any  case; 
and  in  ordinary  cases,  evidence  of  .the  rule  niaking  the  altera- 
tion would  be  required.  But  where  the  practice  of  the  state 
would  produce  a  discrepancy  with  a  law  of  congres^  no  rule 
was  necessary:  it  became  the  duty  of  the  judge  to  reject  the 
prictice.  In  other  words,  the  act  of  1884  excludes  all  such 
practice  and  pro^eedingp  in  the  state  courts  as  do  not  harmo- 
nise with  the  laws  of  congress. 
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I^  diir«Gn«9 1  practice  in  the  state  coarta  requiring  all  the 
iMira  of  a  deeeaaad  debtor  to  be  made  partiea  io  a  aoii  by  the 
creditor  would  be  inconaiataDt  with  any  rule  of  proceeding 
eilabliahed  by  the  lawa  of  eongreaa,  such  practice  waa  not  in- 
troduced^ and  wu  not  intended  to  be  introduced  by  the  act  of 
18S4. 

A  practiee  which  required  all  the  hf  ira  of  a  deceaaed  debtor 
to  be  aaade  partiea  in  a  auit  by  the  areditor,  would  be  incon- 
aiatant  with  the  lawa  of  the  United  Statea;  and  if  the  atate 
prac^ce  required  Mra  Todd  to  be  made  a  defendant  in  this 
caacy  it  would  occaaion  a  diacrepancy  with  the  lawa  of  the 
United  Statea. 

This  ia  not  a  proceeding  in  rem^  but  a  peraonal  action  ag^inat 
the  heira  of  John  Dick,  to  charge  them  by  reaaon  .of  the  pro- 
perty they  have  inherited  from  him.  Civil  Code,  3S69  art 
1370. 

Moraorer,  it  ia  not  auggeated  that  Mra  Todd'a  rime  of  the 
aocceaaion,  or  any  other  property  belonging  to  her  waa  in  the 
eaatem  diatrict  of  Louiaiana. 

But  the  aituation  of  any  property  belonging  to  her  would 
not  be  material  to  thia  question.  In  the  answer  of  Cos,  ahe 
ia  atnled  to  be  the  wife  of  J.  Todd,  of  the  state  of  Virginia. 
In  the  auggeatbn  of  the  diatrict  attorney,  ahe  is  atated  to  rs- 
Mide  aui  qfike  dSaMcf,  to  wit^  in  the  atate  of  Virginia;  and 
in  the  motion  in  arrest  of  judgment,  the  suggestion  of  the  dif- 
trict  atUnrnqr  ia  adopted,  and  made  the  foundation  of  the  mo- 
tion. 

It  if  no  where  suggested  that  she  was  then  within  the  dis- 
trict 

The  act  of  congreai.of  1789,  ch.  80,  aect  11,  declares,  <'  and 
no  ciTil  auit  ahall  be  brought  before  either  of  the  said  courts, 
agunat  an  inhabitant  of  the  United  Statea,  by  any  original 
proceai^  in  mj  other  diatrict  than  that  whereof  he  iaan  inhab- 
itant, or  in  which  he  ahall  be  found  at  the  time  of  aenring  the 
writ"  Mrs  Todd,  therefore,  could  not  be  made  a  party  in 
thia  aiiit  The  court  had  no  juriadiction  in  a  personal  action 
against  her.^  And  if  in  a  ^it  againat  the  other  reproaentati?ea^ 
ahe iaa  neceaaary  party,  then  ^  United  Statea  cannot  austain 
a  auit  any  where  for  thia  claim.    They  cannot  aue  Mra  Todd 
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in  Louisiana^  and  they  canoot  aae  Nathaniel  and  James  Dick 
in  Virginia.  Craig  ▼•  CiunmingSy  1  Peters's  C.  C.  Rep. 
4S1|  note. 

Aato  theobjeetion^.that  the  judgment  cannot  be  for  the 
whole  amount  against  two  out  of  the  three  heirs,  Mr  Taney 
argued: 

The  only  defendants  in  the  case  were  Cox  and  the  two 
Dicks.  The  rerdict  is  a  general  one  for  plaintifls  for  020,000. 
The  judgment  necessarily  followed  the  verdict,  and  even 
formed  it  The  court  could  not,  on  .that  verdict,  have  given 
judgment  agpiinst  the  Dicks  for  two*thirds  of  the  sum  due. 
The  jury  found  the  whole  sum  due  jointly  from  the  defend- 
ants, and  the  judgment  necessarily  followed  it,  unless  the  ver- 
dict was  set  aside.    The  verdict  was  conclusive. 

The  defendants  might  have  made  the  objection  before  ver- 
dict, and  if  the  court  overruled  it,  have  taken  an  exception: 
and  them  the  opinion  of  the  court  could  be  resisted  on  the 
writ  of  error.  And  if  the  court  gave  the  direction^  and  the 
jury  disregarded  it,  the  court  could  have  granted  a  new  triaL 
The  error  complained  of  is  in  the  verdict,  and  not  in  the  judg- 
ment. It  is  one  of  fact,  and  not  of  law,  and  cannot  be  re- 
viewed here  on  writ  of  error.  Parsons  v.  Armor,  3  Peters, 
495.  Parsons  v,  Bedford,  S  Peters,  445, 449.  Upon  the  an* 
thority  of  ^ese  eases,  it  seems  clear,  that  as  there  is  nc 
exception  to  an  opinion  before  the  verdict,  the  verdict  was  con- 
clusive, unless  set  aside  on  a  motion  for  a  new  trial. 

As  to  the  objeetion-that  the  represenUtives  of  Hawkins  and 
of  Dick  are  not  named,  it  was  cdbsidered  that  Hawkins's 
representatives  are  not  parties  here,  and  were  nOt  parties  be- 
low.   They  are  not  named,  and  have  not  appeared.    The  ap- 
pearance of  Nathaniel  and  James  Dick,  and  their  answer,  waves 
tfie  omission  to  name  them.    They  answer,  and  state  who  are 
the  represenUtives  of  John  Dick.    A  party  may  voluntarily 
appear  without  process  against  him. 
It  is  said  there  was  no  amicable  demand. 
1.  There  is  no  necessity  for  aA  amicable  demand  by  the 
United  States.    It  was  the  duty  of  the  debtors  to  settle  and 
pay;  and- if  they  did  not,  it  was  the  duty  of  the  officers  to  sue. 
The  practice  of  Louisiana  cannot  alter  the  law  of  congress. 
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8.  The  amicable  demand,  if  necessary,  was  a  fact;  and  is 
disposed  of  by  the  verdict 

The  plaiptiflSi  in  error,  Nathaniel  and  James  Dick,  state  that 
ihey  have  reccivc^d  but  four  thousand  dollars  of  the  succession 
of  John  Dick.  This  also  is  disposed  of  by  the  verdict  There 
is  no  opinion  given  by  the  court  on  this  point,  and  no  excep- 
tion on  the  subject 

The  judgment  is  said  to  be  erroneous,  because  of  its  form. 

The  form  of  the  judgment  depends  on  the  practice  in  that 
atate.  It  is  not  a  judgment  in  the  first  instance  against  Nar 
thaniel  and  James  Dick,  but  against  the  estate  of  John  Dick: 
and  the  latter  part  aeems  to  be  explanatory  of  the  first  If 
it  stood  on  the  firkt  clause,  Mrs  Todd  would  be  embraced  in 
U,  as  she  had  sueoeeded  to  a  psrt  of  the  estate.  The  second 
clause  aeems  to  have  been  introduced  to  show  that  the  judg- 
ment was  against  the  two  defendants  in  pourt 

Tbe  form  is  unlike  a  common  law  judgment,  but  in  a 
mere  matter  of  form  in  a  proceeding  so 'unlike  those  khown 
to  a  court  of  common  law,  this  court  would  require  clear 
authority  to  show  it  was  erroneous  before  they  reversed  it 

It  i^as  evidently  intended  to  follow  the  verdict  and  contract 

Mr  Johnston,  in  reply,  stated,  that  the  ground  qf  defence 
taken  by  tbe  leamied  attorney  of  the  government,  was  one  of 
great  interest  to  the  state  of  Louiniana. 

It  is,  that  the  bonds  executed  in  that  state  by  the  inhabitants 
of  that  state,  to  the  government,  are  n6t  governed  by  the  laws 
of  that  state;  but  by  the  common  law. 

To  the  admission  of  this  principle,  which  most  affe^  all 
the  relations  of  all  the  citizens  of  Louisiana  to  the  government, 
and  entirely  change  the  nature  of  their  obligation  and  respo^- 
aibility  upon  all  bonds  to' the  government,  he  felt  it  his  duty  to 
protest 

The  goveitiment  required  a  bopd;  but  they  have  no  law 
regulating  the  form  aiid  the  extent  of  the  obligation  of  the 
bond.  They  have  no  common  law  of  the  United  States,  and 
the  eourt  has  no  power  to  adopt  any  system.  They  have 
therefore  no  law,  of  binding  force  upo|i  the  court.  Bujt  in  this 
easa^  the  eoort  must  apply  the  general  rule,  applicable  to  all 
human  aHairs;  that  the  contrstt  shall  be  governed  by  the  law 
ToL.  VI.— 2 
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of  the  place,  the  only  law  known  to  the  partiea.    Then  the 
court  have  a  guide,  and  the  citisena  a  law. 

No  injury  will  result,  as  the  laws  of  all  the  states  conform 
to  the  common  law,  except  those  of  the  state  of  Louisiana, 
which  are  founded  on  the  principles  of  the  civil  law.  Why 
should  not  the  people  of  that  state  have  the  benefit  of  their 
laws,  unless  some  material  injury  will  result?  The  Jaws  are 
quite  as  good  for  the  enforcement  of  the  contract,  and  the  se* 
curity  of  the  government,  and  much  more  just  and  beneficent, 
than  the  severe  and  inflexible  rules  of  the  common  law. 

This  case  beautifully  illustrates  the  diflbrenoe  in  principle 
that  runs  through  the  two  systems. 

The  one  contains  a  set  of  rigid  principles^  that  makes  the 
hard  enforcement  of  the  contract  its  main  objeet  The  other 
is  paternal,  it  aims  at  justice,  but  mild  and  mitigpiied  jiistioe. 

The  one  seems  made  only  for  the  ereditor^  and  to  be  utterly 
regardless  of  the  rights  or  feelings  of  the  debtors;  it  confers 
the  power  upon  the  creditor  of  forcing  the  payment,  firom  any 
and  all  the  parties,  without  the  slightest  n^pffd  to  the  justice 
of  the  case  among  the  co-obligors^ 

The  other  looks  to  all  the  ri|^ts  of  all  the  parties;  how  the 
claims  of  the  creditor  may  be  enforced  without  Injurious  .delay 
and  without  a  multiplicity  of  actions,  and  how  the  debtors 
shall  respond  according  to  the  principles  of  moral  obligation 
existing  between  them. 

By  the  common  law  the  creditor  demands  his  bond;  be 
claims  judgment  equally.against  the  principal,  who  has  con- 
tracted the  debt,  and  against  the  innocent  securities  Who  are  to 
be  made  responsible  for  him.  He  selects  among  them,  and 
chooses  whom  he  will  pursue,  and  whom  he  will  sacrifice. 
The  Uw^  places  all  the  parties  equally  in  his  grasp;  he  may,  in 
the  wantonness  of  power,  while  he  saves  one  from  motives  of 
ftvour  or  capriccj  select  his  victim,  pursue  him  to  judgment, 
seise  and  sell  and  sacrifice  his  property;  and  then  the  mined 
man  is  turned  over  to  his  remedy  ag^nst  the  other  party  by 
a  due  course  of  law. 

The  bond  was  not  made  meitly  for  the  government  or  the 
inexorable  creditor;  but  it  contains  legpil  as  well  as  moral  obli- 
gations, between  the  principal  and  the  security,  and  among 
the  secufities  themselves. 
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Ahboai^  all  the  defendants  ire  liable,  thej  are  not  upon 
noral  and  equitable  prineiplea  equally  bound  to  pay:  the  prin- 
eipal  ia  fint  bound  to  pay  by  duty  and  honour;  and  there  ia 
irtriet  proiwietyy  while  judgment  ia  taken  againat  all,  that  hia 
property  should  be  first  discussed  and  ezhauated,  and  when 
that  fiiili^  reeoorae  muat  be  had  to  the  seeurities;  and  here 
takea  p?aee  a  law  betweeA  them,  by  which  each  i§  bound  to 
pay  equally  hia  proportion  of  the  common  loss,  and  then  if 
either  fail,  the  other  ia  responsible  to  the  creditor  for  him. 

Here  is  a  apirit  ci  equity  running  through  the  whole  of  thia 
judicial  traosiction,  which  strikes  the  common  sense  of  man* 
kind.  The  other  confonha  to  the  severe  and  rigorous  princi- 
ples ci  that  system  which  declares  <<  fiat  juaticia,  ruit  coelum:'' 
that  ia,  enfiirce  the  law,  and  administer  juatice  for  the  creditor 
according  to  its  slam  decrees,  if  you  ruin  eyery  party  who 
inrokes  its  protection.  Justice  is  equlilly  done  to  the  creditor 
in  both  esses,,  but  how  difierently;  in  one  caae  it  worka  injus- 
tice and  doea  irreparable  injury,,  and  often  bringi  ruin  to  the 
partiea. 

^  It  ia  not  extraordinary,  therefore^  that  we  ahould  claim  ^the 
benefit  of  our  equal  lawa,  wfaoae  spirit  we*feel  and  whose  prin- 
ciples we  understsnd;  and  that  we  ahould  deprecate  the  harsh 
and  rigoroua  rulea  of  the  common  law. 

By  the  civil  law,  the  creditor  obtaina  hia  judgment  againat* 
all  the  parties^  which  binda  their  property;  but  execution  runa 
againat  them  in  the  order  at  responsibility  and  according  to 
the  pripciplea  of  justice,  unless  in  caae  of  abaence,  insolveney 
or  inToIvement 

The  common  law  obligee  one  party  to  pay  for  the  reat  at  the 
diacretion  of  the  creditor  at  any  sacrifice;  and  then  givearise. 
to  other  auits^  with  great  ezpenae,  delay,  and  loss  among  the 
partiea. 

So,  also,  by  the  equiUble  prineiplea  of  the  civil  law,  either 
party  may  piay  in  advance  hia  proportion,  or  any  part  of  it,  and 
he  ahall  have  credit  upon  any  daim  agsinat  him*  Here  Mr 
Cox,  knowing  that  in  consequence  of  the  inaolvency  of  HaW" 
Una  be  would  be  anawerable  for  at  lesat  half  of  the  bond,  made 

paymenta  to  the  government,  for  which  be  waa  entitled  to 
credit  as  among  the  eo-eecurities;  but  the  court  refused  to  sUow 

him  to  produee  the  tranacript,  either  to  prove  the  payment  for 
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hiipselfy  or  as  a  general  credit  for  the  benefit  of  all  the  de- 
fendants. 

If  the  absence  of  all  law  In  the  United  States  upon  tbe  sub- 
ject, and  the  necessity  of  a  rule,  do  not  ^blige  the  court  to 
adopt  the  genercl  law,  to  wit,  the  lex  loci,'*which  appears  so 
much  in  harmony  with  our  system,  and  they  are  free  to  adopt 
any  code;  the  civil  law  recommends  itself  by  its  superior 
equity.  But  why  ^hould  the  court  sdopt  the  common  law, 
which  congress  have  not  dared  to  do,  and  which  congress  can- 
not do  by  a  declaratory  law.  It  is,  in  the  case  of  bonds,  harsh, 
seyere  and  unjust?  If  left  without  any  law,  what  necessity  is 
there  for  the  spplication  of  any  legal  principles  but  the  com- 
mon sense  and  legal  discretion  of  the  court? 

The  bond  requires  no  form,  but  merely  to  express  in  simple 
language  the  nature  of  the  obligation.  The  signing  snd  the  de- 
livery, which  has  given  rise  to  so  much  contestation,  is  a  ques- 
tion of  fact  to  be  ascertained  by  proof  and-decided  by  a  jury; 
it  is  not  a  question  of  law,  it  depends  upon  ctreumstances  and 
adjudged  cases,  even  in  England.  And  as  to  the  seal,  of  what 
importance  in  this  age  is  the  wax  or  the  impression;  it  is  not 
required  by  act  of  congress,  it  proves  nothing,  it  nuy  be  the 
seal  of  any  other  person,  or  of  no  person;  and  yet  if  the  courts 
adopt  the  common  law,  a  bond,  no  matter  how  solemnly  ex- 
pressed, subscribed  and  delivered,  is  of  no  validity  unleas  it 
has  the  authority  of  the  wax? 

When  the  court  come  to  the  bond  itself,  it  expresses  in  clear 
and  intelligible  language,  that  the  parties  have  bound  them- 
selves to  pay  for  the  principal  if  he  fails;  and  common  justice 
and  common  sense  would  require  that  each  should  pay  bis  just 
proportion.  It  does  not  seem  that  any  particulsr  law  is  neces- 
sary to  enable  the  court  to  render  judgment  in  such  a  case — 
much  less  the  common  law;  and  if  there  is  no  necessity,  how 
unjust  to  adopt  a  foreign  law  to  govern  contracts  in  Louisiana, 
to  create  liabilities,  unknown  to  the  laws  and  the  people,  which 
are  not  necessary  for  the  security  of  the  government! 

Ail  the  other  states  have  the  benefit  of  their  laws  in  such 
caaes:  why  should  Louisiana  present  the  singular  anomaly  of 
a  foreign  law,  introduced  not  by  the  legislative  jYOwer  but  by 
judicial  construction? 

Tbe  court  have  determined  lo  adopt  the  judicial  exposition 
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or  the  lawf  of  the  ftatet  by  the  state  tribaoalfy  in  order  to  in- 
trodoee  t  general  conformity  and  harmony  between  the  two 
systema.  Why  not  extend  the  principle  ao  aa  to  obtain  a  per- 
fect adaptation  to  the  lawa  of  the  atatea,  and  a  general  uni- 
formity? 

There  ia,  beaideay  an  additional  reason  for  adopting  the  lawa 
of  the  atatOy  and  that  ia,  that  although  John  Dick  waa  bound 
by  the  common  law,  in  aolidoy  yet  his  representatives  are  only 
bound  to  contribute^  according  4o  the  laws  of  Louisiana;  that 
ia,  that  each  ahould  be  responsible  only  for  the  sum  he  received 
aa  heir,  and  not  for  the  sum  due  by  John  Dick,  or  for  the  share 
of  any  of  hia  heirs.  Here  the  obligation  of  the  bond  nonist 
conform  to  the  law  of  distribution  of  Louiaiana. 

Mr  Johnaton  aaid,  however  important  this  principle  might 
be  as  a  general  rule  to  the.  people  of  the  state,  he  did  not  con* 
aider  it  important  to  the  deciaion  of  this  case.  He  relied  upon 
the  flict  as  stated,- that  Hawkins  owed  at  the  time  qfhie  death 
only  fifteen  thousand  five  hundred  and  fifty-three  dollara  and 
eighteen  centa;  that  the  court  refused  a  transcript  from  the 
treasury,  which  is  full  evidence,  showing  payments  made  aince 
bis  death;  and  that  the  judgment  is  contrary  to  the  evidence 
and  the  law. 

So  stands  the  eaae  upon  the  record;  .but  he  had  no  objection 
to  assent  to  the  statement  made  of  the  facts  by  the  attorney- 
general. 

When  Hawkins  died,,  be  was  indebted  to  the  government 
twenty-two  thousand  ei^t  hundred  and  seventy  dollars  and 
seventy^two  cents.  |ie  was  insolvent,  and  the  aeeiiritiea  knew 
they  were  responsible  for  twenty  thousand  dollars;  and  aa  both 
were  officers  of  the  government,  and  deaired  not  to  be  sued^ 
Cox  proceeded  to  pay  aevcn  thousard  throe  hundred  and  seveo^ 
te^  dollars  snd*  fifty^bur  cents  in  claims  upon  the  govern- 
ment, and  took  the  vouchers  in  the  name  of  Hawkina,  but 
dated  aubsequcnt  to  his  death;  he  forwarded  the  vouchers  to 
thjB  proper  accounting  officer  to*  be  credited  to  his  part  of  the 
bond;  he  did  this  in  perfect  good  iaith  and  confidence.  The 
officer  handed  tlic  vouchers  to  a  clerk,  who  plaeed  them  to 
the  credit  of  Hawkins's  account  inatead  of  opening  an  account 
with  the  secuiities,  and  placing  this  as  so  much  paid  by  Cos. 
Mr  Dick,  judge  of  the  United  States  court,  died  soon  after,  be* 
fore  he  had  paid  his  proportion. 


^   I 
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Thii  fBjwnt  waqld  hwrt  left  twelire  tbouuid  aiz  bundrad 
ftod  eighlj'two  dollart  and  finrtf-siz  ceiit%  Inttead  of  fifteen 
tboumid  five  handred  end  fiffy-three  dollars  aad  ei^teen 
oeoti;  and  iinoe  the  jadgoMity  the  heiraof  Diek  haire  paid  ten 
thooaand  doUara,  and  Cox  baa  paid  two  thouaand  aix  hundred 
and  eigbtj-two  dollara  and  forfy««ix  eenta,  making  in  all 
tireniy  thouaand  dollar%  paid  to  the  goyemment  on  thia  bond 
by  the  aecuritiea. 

Now  the  goTemment  baa  a  judgment  agunat  them  joinilj 
for  twenty  thooaand  dollai«i  upon  which  they  have  ainee  paid 
twelire  thouaand  aiz  hundred  and  eighty ^two  dollara  and  forty- 
aiz  cent%  leaving  them  aeven  thooaand  three  hundred  and 
laaventeen  dollara  and  fifty-four  cents  in  debt:  and  they  have  a 
judgment  againat  the  DieJka  aeparately  for  ten  thouaand  dollars 
each,  friiile  it  baa  been  fully  and  fidrly  paid;  and  while  it  ap- 
pean  by  the  record  that  only  fifteen  thouaand  fite  hundred 
and  fiffy'tbree  dollars  and  eif^teen  oenta  were  demanded,  and 
that  twelve  thouaand  aix  hundred  and  ei(^ty-tw6  dollars  and 
fbrty-«z  centa  have  been  paid  ainee  the  rendition  of  the' judg- 
menty  and  the  balance  paid  before  the  suit  brou^t 

Mr  Justice  Thohpsov  delivered  the  opinion  of  this  Court 
Thia  canae  comes  up  by  writ  of  error  from  the  district  court 
of  Loinriana  district  The  suit  was  instituted  according  to  the 
practice  of  that  court.by  petition,  which  atatea  that  Joseph  H. 
Hawkins,  late  of  New  Orleans^  navy  agent  of  tfie  United 
Statea,  now  deceaaed,  John  Dick,  late  of  the  same  place,  de- 
eeaaed,  and  Nathaniel  Cox,  of  the  aame  place,  on  the  lOth  day 
of  Mureb  18dl,  by  their  bond,  became  jointly  and  severally 
bound  to  the  United  Statea  in  the  penalty  of  twenty  thousand 
dollara.  •  To  which  obligation,  a  condition  was  annexed,  by 
which  it  was  provided,  that  if  the  aaid  Joseph  H.  Hawkina 
Aall  logolarly  account,  when  thereunto  required,  for  all 
ppblic  moneya  received  by  him  from  time  to  time,  and  for  all 
public  property  committed  to  hia  care,  with  auch  person  or 
personsjt  officer  or  officen  of  the  government  of  the  United 
States^  as  shall  be  duly  autkoriaed  to  aettle  and  adjust  his  ac- 
counts, and.Aall  pay  over,  aa  he  mqr  be  directed,  any  aum  or 
sums  that  may  be  found  due  to  the  United  Statea  upon  any 
auth  settlement^  and  ahall  faithfiilly  discharge  in  every  reipect 
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the  truft  fepo»ed  In  hiniy  then  the  obligition  to  be  Toid,  other-* 
wiee  to  remain  in  full  force  and  virtne:  and  the  petition  farther 
itatea,  that  the  aaid  Hawkina  did  hot  aecoant  for  all  pubUe 
moneya  reeeired  by  him,  and  did  not  pay  over  the  auma  doe 
from  him  to  th^  United  Statea;  bat  at  hia  death* remained 
bdebted  to  fhe  United  Statea  in  the  aam  of  fifteen  thooaand  five 
handred  and  fifty-three  doUan  and  eighteen  eenta,  for  moneya 
received  by  him  from  the  United  Statea  aince  the  ilate  of  the 
aaid  bond,  aa  navy  agent:  by  leaaonwhereof,  the  condition  of 
the  aaid  bond  had  become  broken,  and  the  fiaid  debt  become 
doe;  and  prayed  proceaa  of  aommooa  againat  the  legal  repre- 
aentativea  of  Hawkina  and  Dick,  dereaaed,  and  againat  Na- 
thaniel Cox,  and  that  judgment  may  be  rendered  againat  them 
for  the  aaid  debt  with  intercat  and  coat.  A  copy  of  the  bond> 
didy  authenticated,  ia  annexed  to  the  petition;  and  citationa 
were  iaaned  againat  the  legM  repreaentativea  of  J.  H.  Haw- 
kina, deceaaed,  and  of  John  Dick,  deceaaed  (without  naming 
or  deaignating  them  in  any  other  manner),  and  agpinat  Na" 
thanielCoZi 

Aa  to  the  repreaeotativea  of  Hawkina,  the.  citation  waa  re-* 
tamed  not  found;  and  aa  to  the  repreaentatiyea  of  John  Dick, 
it  waa  returned  aerred,  and  the  Eke  return  aa  to  Cox. 

Cox  appeared  and  anawered,  denying  that  the  aum  of 
fifteen  thooaand  *five  hundred  and  fifty*three  dollara  and  eif^ 
teen  centa  ia  doe  from  the  auretiea,  aa  atated  in  the  petition; 
allegtng  that  he  haa  paid,  aince  the  deceaae  of  Hawkina^ 
aeven  thpoaand  three  hundred  and  aeventeen  dollara  and  fiffy* 
four  centa,  which  had  bcfen  allowed  at  the  treaaury  of  fhe 
United  Statea;  leaving  a  balance  only  of  eight  thooaand  two 
hundred  and  thirty^five  dollara  and  aixty*four  centa.  Andy 
according  to  the  eourae  6f  practice  in  Louiaiana,  he  repraaenta 
that  the  aucceaaion  (tf  hia.co-aurety  John  Dick,  ia  aolvent;  and 
demanda  that  the  United  Statea  divide  their  aotfon,  by  re- 
ducing their  demand  to  the  amount  of  the  ahare  and  propor- 
tion doe  by  each  aurety,  which  waa  overruled  by  the  court 

Nathaniel  Dick  and  Jamea  Dick  appear  and  anawer,  thai 
they  lore  two  -of  three  hefara  of  John  Dick,  and  in  no  event 
bound  for  more  than  two  th'irda  at  any  debt  of  John  Dick,  and 
deny  that  the  debt  ia  in  any  manner  due  by  theeatate  of  John 
;:  but  ahould  the  aame  be  proved,  they  say  they  have  re- 
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ceiyed  no  more  than  four  thouiand  dollari  of  the  estate  of  John 

• 

Dick)  and  are  liable  for  no  more  than  two  thousand  dollars 
each,  aod  pray  judgment  and  trial  by  jury.  The  cause  was 
tried  by  a  jury,  and  a  general  yerdiet  for  iwenty  thousand 
dollars  found  for  the  plaintiffs,  being  the  amount  of  the  penalty 
in  the  bond.  Upon  which  the  court  gave  judgment  against  the 
estate  of  John  Dick  and  Nathaniel  Cox,  jointly  and  severally, 
for  the  sum  of  twenty  thousand  dollars,  with  six  per  cent  in- 
terest from  the  2d  day  of  January  1830,  until  paid;  and  also 
gave  judgment  against  Nathaniel  Dick  and  James  Dick,  for 
the  sum  of  ten  thousand  dollars  eaeh,  with  interest,  &c. 

In  the  course  of  the  trial,  a  bill  of  exceptions  was  taken  to 
the  opinion  of  the  court,  in  rejecting  evidence  offered  on  the 
part  of  Cox  in  support  of  his  answer,  setting  up  the  payment 
of  seven  thousand  three  hundred  and  seventeen  dollars  and 
fifty*four  cents,  made  by  him  after  the  death  of  Hawkins. 

It  is  deemed  unnecessary  to  notice  the  numerous  and  palpa- 
ble  errors  contained  in  this  record:  that  which  arises  from  the 
entry  of  the  judgment  is  insuperable.  It  is  difficult  to  con- 
ceive, unless  through  mistake,  how  such  a  judgment  could  be 
entered.  The  demand  in  the  petition  is  only  fifteen  thou? 
sand  five  hundred  and.  fifty-three  dollars  and'  eighteen  cents. 
The  verdict  of  the  jury  is  twenty  thousand  dollars;  and  upon 
this  a  judgment  is  entered  up  against  the  estate  of  John  Dick 
and  Nathaniel  Cox  jointly  and  severally  for  twenty-thousand 
dollars,  and  a  judgment  also  against  Nathaniel  Dick  and  James 
DicJF,  for  ten  thousand  dollars  each.  Upon  no  possible  grounds, 
therefore,  can  this  judgment  be  sustained. 

'There  are,  however,  one  or  two  questions  arising  upon  this 
record,  which  have  been  supposed  at  the  bar  to  Jiave  a  more 
general  bearing,  which  it  may  be  proper  briefly  to  notice. 

Upon  the  trial,  the  defendant  N.  Cox  offered  in  evidence  a 
transcript  from  the  books  of  the  treasury,  duly  authenticated, 
purporting  to  be  a  list  of  payments  made,  and  receipts  taken 
and  passed  at  the  treasury  of  the  United  States,  in  the  name  of 
Joseph  H.  Hawkins,  since  the  3d  of  September  1823;  it  having 
beea  previously  shown  that  Hawkins  died  on  the  1st  day  of 
October  of  that  year.  This  evidence  was  offered  in  supjiort  of 
the  allegation  in  Cox's  answer,  that  he  had  paid  aeven  thou 
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•ftiid  three  hundred  end  eeyenteen  dollars  and  Afty-four  cents 
•inee  the  decease  of  Hawkins  in  his  cspacity  of  surety.  This 
testimony  was  objected  to  by  the  attorney  of  the  United  Statea 
on  the  ground  that  no  credits  could  be  allowed,  but  such  as 
had  been  presented  at  the  treasury  and  refused.  The  objec* 
tioQ  was  sustained  by  the  court,  and  the  evidence  rejected. 

This  was  supposed  in  the  court  below,  to  come  within  the 
net  of  congress,  9d  Tol.  Laws  U.  S.  695,  which  declares  that  in 
eoils  between  the  United  States  and  indiyiduals,  no  claim  for 
a  credit  shall  be  admitted  upon  the  trial  (except  under  certain 
iqieeified  eireumstences,  not  spplicable  to  this  case),  but  such  as 
disll  appear  to.  have  been  presented  to  the  accounting  officers 
of  the  treasury  for  their  examination,  and  by  them  disallowed. 

This  transcript  is  not  set  out  in  the  record,  and  we  can  only 
judge  of  it  from  what  is  stated  in  the  bill  of  exceptions;  and 
from  this  it  does  not  appear  to  be  a  case  coming  at  all  within 
the  aet  of  congress.  It  was  not  offered  as  evidence  of  sny  new 
elaim  for  a  eredtt  which  had  not  been  presented  to  the  ae« 
counting  officers  of  the  tseasury.  All  the  credits  claimed  had 
been  given  at  the  treasury;  and  the  only  purpose  for  which 
it  was  offered,  was  to  show  that  such  credits  were  given  after 
the  death  of  Hawkins;  and  although  standing  in  his  name, 
the  payments  could  not  have  been  made,  by  him;  and  to  let  in 
evidence  to  show  that  fhey  were  in  fact  made  by  the  surety. 
There  is  no  evidence  in  the  cause  showing  the  course  of  keep- 
ing the  accounts  tt  the  treasury  ip  such  cases.  But  it  is  be- 
lieved that  new  accounts  are  never  opened  with  the  sureties^ 
The  accounting  officers  have  no  means  of  deciding  whether  the 
money  if  paid  .out  of  the  funds  of  the  sureties,  or  out  of  those 
of  the  principal.  That  is  a  question  entirely  between  the 
sureties  and  jthe  representatives  of  the  principal.  If  applica- 
tion had  been  mtde  at  the  treasury,  end  the  sccounting  officers 
had  transferred  the  payments,  and  given  credit  to  Cox  instead 
of  Hawkins^  it  would  not  have  changed  the  state  of  the  case  as 
between  the  United  States  and  the  parties  in  the  bond;  and  as 
between  the  sureties  themselves,  it  would  have  decided  nothing, 
even  if  that  was  an  inquiry  that  could  have  been  gone  into 
upon  this  trial  But  nothing  done  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  authority  of  the  accounting 
officers  in  settling  accounts,  could  have  been  received  in  evi- 
Vol.  VL— «  A 
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denee.  Jo  the  case  of  the  United  States  y.  Buford,  S  Peters, 
29,  it  was  held  hy  this  court  that  an  account  stated  at  the 
treasaiy  department,  which  does  not  arise  in  the  ordinary 
mode  of  doing  business  in  that  department,  can  derive  no  ad* 
ditional  yalidity  from  being  certified  under  the  act  of  congress, 
Such  statements  at  the  treasury  can  only  be  regarded  as  estab> 
lishing  items  for  moneys  disbursed,  through  the  ordinary 
ehannelr  of  the  department,  when  tlie  transactions  are  shown 
by  its  books.  If  then  the  accounting  o£Bcers  of  the  treasury 
could  have  done  nothing  more  than  had  already  been  done 
by  giving  credit  on  Hawkins's  account  for  payments  alleged 
to  have  been  made  by  Cox  after  his  death,  whence  the 
necessity  of  making  any  application  to  the  treasury?  It 
would  have  been  a  nugatory  act;  and  the  law  surely  ought 
not  to  be  so  construed  as  to  require  of  a  party  a  mere  idle 
ceremony.  The  law  was  intended  for  real  and  substantial 
purposes;  that  the  United  States  should  not  be  surprised  by 
claims  for  credits,  which  they  might  not  be  able  to  meet'  and 
ex))lain  in  the  hurry  of  k  trial.  But  as  nanew  credit  was  asked 
in  ibis  case.  It  would  have  been  useless  to  make  any  applica« 
tion  to  the  treasury  for  the  mere  purpose  of  being  refused. 

The  evidence  offered  of  Hawkins's  account,  as  navy  agent, 
with  the  branch  bank  at  New  Orleans  was  properly  rejected. 
It  was  not  competent  evidence  in  this  cause  in  any  point  0f 
view,  unless  it  was  to  show  that  there  was  a  balance  in  favour 
of  Hawkins,  which  ought  to  go  to  the  credit  of  his  accoont 
with  the  government.  But  fof  this  purpose  it  was  not  Ad- 
misifible;  it  not  having  been  presented  to  the  accounting  offi- 
cers of  the  treasury  for  allowance.  This  was  setting  up  a  claim 
for  a  new  credit,  and  could  not  be  received  according  to  the 
express  provisions  of  the  act  of  congress. 

The  proceedings. in  this  cause,  and  the  manner  in  which  the 
judgment  is  entered,  have  been  considered  at  the  bar  as  afford- 
ing a  proper  occasion  for  (.he  court  to  decide  whether  this  con- 
tractt  and  the  liability  of  the  parties  thereupon,  are  to  be  gov- 
erned by  the  rules  of  the  civil  law  which  prevail  in  Louisiana, 
or  by  the  common  law  which  prevails  here. 

It  was  contended  on  the  part  of  'the  plaintiffs  in  error,  that 
the  United  States  were  bound  to  divide  their  action,  and  take 
judgment  again«t  each  surety  oqly,  for  his  proportion  of  the 
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apm  duci  aeeordiog  *o  the  law  of  LouisiaDa;  conaidering  it  i 
QDOtcaet  made  therey  and  to  be  governed  in  this  respeot  by  the 
Jew  of  the  atate. 

On  the  part  of  the  United  Statea  it  is  daimed  that  the  fii« 
bility  of  the  auretiea  muat  be  goyerned  hf  the  rulea  of  the  com- 
mon law;  and  the  bond  being  joint  and  aeveral,  each  ia  bound 
for  the  whole;  and  that  the  contribution  between  the  co- 
euretiea  la  a  matter  with  which  the  United  Statea  have  no 
«oon€em* 

The  general  rule  on  thia  aubjeet  ia  well  aettled;  that  the  law 
of  the  place  where  flie  contraot  ia  made,  and  not  where  the 
actiou  ia  brought  ia  to  govern  in  escpoundiog  and  enforcing 
the/Contract,  nnleaa  the  parttea  hare-  a  ifiew  to  ita  being  ei0> 
ented  elaewhera;  in  which  caae  it  ia  to  be  goyerned  aeeordmg 
to  the  law  of  the  place  where  it  is  to  be  executed.  8  Burr.  1077; 
4  Term,  188;  7  Term,  848;  8  Johna.  841;  4  Johub.  888. 

There  ia  Dothiog  appearing  on  the  face  of  this  bond  indi- 
cating the  place  of  ita  execution^  nor  ia  there  any  ertdehce  in 
the  caae  ahowing  that  fact  In  the  abaence  of  all  proof  on  th^ 
pointy  it  being  an  official,  bond  taken. in  purauanco  of  an  act  of 
eongreaai  it  might  well  be  aaaumed  aa  haying  been  executed 
at  the  aeat  of  goyemment  But  it  ia  moat  likely  that  in  point 
of  fact,  for  the  conyenience  of  partiea,  the  bond  waa  executed 
at  New  Orleana,  particularly  aa  the  aufficiency  of  the  auretiea 
ia  approyed  by  the  dlatrict  attorney  of  Louiaiana. 

But  admitting  the  bond  to  haye  been  aigned  at  JNewOr* 
leana^  it  ia  yery  clear  that  the  obligationa  impoaed  upon  the 
partiea  thereby  looked  for  ita  execution  to  the  city  of  Wai 
ingtom  It  ia  immaterial  where  the  aenricea  aa  nayy  agent 
were  to  be  performed  byHawkina.  His  acco^ntability  for 
noo'-performance  waa  to  be  at  ^  the  aeat  of  goyernment  He 
waa  bound  to  account^  and  the  auretiea  undertook  that  lie 
abolild  account  for  all  public  moneya  receiyed  by  him,  with 
aoeh  officera  of  the  goyemment  of  the  United  Slatea  aa  are 
duly  authoriaed  to  aettle  and  adjoat  hia  accounta.  The  bond 
ia  giyen  with  reference  to  the  lawa  of  the  United  Statea  on 
that  aubjeet  And  auch  accounting  ia  required  to  ho  with  the 
treaaury  department  at  the  aeat  of  goyernment;  and  the  nayy 
agent  ia  bound  by  the  yery  terma  of  the  bond  to  pay  oyer  auch 
aum  aa  may  be  found  due  to  the  United  Statea  on  auch  aetde^ 
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men't;  and  such  paying  over  most  be  to  the  treasury  depart* 
meoty  or  in  such  manoer  as  shall  be  directed  by  the  secretaiy. 
The  bond  is,  thereforei  in  every  point  of  view  in  which  it  can 
foe  considered)  a  contract  to  be  executed  at  the  eity  of  Wash* 
ington;  and  the  liability  of  the  parties  must  be  governed  by 
the  rules  of  the  common  law. 

The  judgment  of  the  court  below  is  reversed;  and  the  eauae 
sent  back  with  directions  to  issue  a  venire  de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re* 
oord  from  the  district  court  of  the  United  States  for  the  di»- 
trict  of  East  Louisiana,  and  was  argued  by  oounsd.  Oq  eon- 
sideration  whereof,  it  is  ordered  and  adjudged  by  this  courts 
that  the  judgment  of  the  said  district  court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby  remadded  to  the  said  distrint  eourf »  with 
directions  to  award  a  venire  facias  de  novo. 
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PoRTSRy  DsFBimirT  nr  Error. 

Jb  m  ^{•eUntnt  for  t  tnet  of  land,  tht  doelaiitloB  doKribod  the  mim  by  fpoci* 
fio  MtM  tad  booodt.  Tho  J«y  fond  a  voidiet  Ibr  tho  plttaitMi;  ftoliiif  Ifao 
dtfiniduit  to  bo  foOty  of  tho  tiofpaM  io  tho  dochnatfon  nMaiiooed,tiid  **  thit 
tho  pkintUr  do  roeovor  of  Ibo  dofnidaot  tho  land  dofcribod  aa  followi;**  do* 
aeriMng  tho  aamo,  and  lo&nlog  to  a  diagram  aad  feportofaaunrojofthofaaid 
Io  eoBtfovoiiy ,  which  waa  Io  oYldoiico.  Thla  vofdict  waa  Ibr  bot  a  part  of  tho 
land  ckioMd  io  tho  pfadntUTa  doelaiatioo.  Tho  tiicait  ooiirt»  on  motioo  of*  fho 
platetUPa  ooonaolt  inatractod  tho  Jury  to  find  a  gonord  vofdlct,  aaying  that  fho 
plainliir  oonld  tako  poaaoaaion  at  hia  poril;  and  tho  Jory  foood  according  to  tho 
ioatractlooa  of  tho  court  HM,  that  tho  Jury  woro  right  in  their  original  ver- 
dict; and  the  iaadnctlon  of  the  coort,  that  tliey  ahould  find  a  |^neral  Tordictt 
tho  plaintiff  haying  oatabliahed  a  title  only  to  part  of  the  land,  waa  errooeona. 

Tho  real  qooation  boTore  llio  court  ia,  wbothor  the  defendant,  upon. proof  of  n 
titlf  to  part  of  tho  pramiaea  deacrlbed  In  the  doctoration  of  ejectment,  la  by  law 
pntiHod  to  a  geneial  verdict  for  the  whole  of  fho  pfomlaea  auod  for.  That  tho 
action  of  ajoctmont  la  a  fictUloavaction*  and  la  moulded  by  eoorta  to  aubeervo 
Iho  pmpoaoa  of  Joatico  in  n  maDoer  poooliar  to  itaolf,  ia  admitted;  but  the  pro- 
ietaed  o^oct  ia  to  try  the  Utloa  of  the  partioa,  and  the  Juiy'are  bound  to  peaa 
open  thofo.  titlof ,  aa  they  are  oalabliahed  by  the  OTidenee  before  them,  llioy 
therefbro  do  no  aawo  than  their  doty  when  tbay  find  a  verdict  Ibr  dm  plaintiff 
accordhig  to  the  oztoot  and  Hmita'of  hia  title  aa  it  la  proved  by  the  evidoneo.* 
It  la  equally  their  light  ao  to  do,  aince  it  ia  comprehended  in  the  laaoo  aobmlt« 
tod  to  their  dodiion.  If,  thorelbra,  they  find  l^  i^  verdict  according  to  iho 
truth  of  Iho  caao  thaf  Iho  piaiotiff  haa  Htle  to  part  only  of  the  promiaea  fai  tho 
dochiratlon»and  ^oacilbo  It  by  metea  and  bounda,  and  that  ao  for  the  defendant 
ia  gttilly;  nnd  aa  to  tho  raaUoo,  find^ihe  imoo  for  tho  defondants;  auch  a  ver- 
dict, in  point  of  law,  aaama  to  bo  onoxcoptlonnblo;  and  if  ao,  tho  Judgment 
foUowfaig  tho  verdict  ought  to  conform  to  it:  and  if  it  ihould  bo  a  general  Judg- 
ment for  tho  whole  promiaea  demanded  hi  the  declamtion,  it  would  bo  orro- 
noooa,  f8ucb,upon  piiaclplo,  and  the  analogioi  of  the  common  law,  would  bo 
Iho  reault,  and  tho  authodlioi  dearly  eatabliah  the  doctrine;  and  it  ia  confiraMd 
Oi  A  matter  of  pmctico  by  tho  beat  text  writon  on  tho  lobjeeL  . 

ERROR  to  the  cireuit  court  of  the  United  Sutes  for  the  dis- 
trict of  Ohio. 

The  cafe  agreed  by  the  coanael  for  the  pUiatiflTa  in  error  and 
for  ttie  deftndanta  in  thia  coart,  waa  aa  follow*: 

f^  Thia  waa  an  action  of  ejecUaent  which  came  up  on  a  writ 
of  error  to  the  circuit  court  of  the  United  Statea  for  the  diatrict 
of  OhioC  One  of  the  queationa  in  diapute  on  tlie  trial  of  the 
cauae  helow,  waa  the  boundary  line  between  the  landa  of  the 
plaintiff  and  defendant     Surveya  had  been  made  of  the- pre* 
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mises  io  dispute  according  to  the  pretensions  of  eaeh  perly* 
These  junreyjy  with  the  explanatory  depositions  taken  on  the 
ground,  were  placed  on  file  and  used  in  evidence  on  the  trial* 
The  juffi  instead  of  a  verdict  according  to  the  claim  of  either 
party,  found  an  intermediate  line.  Their  yerdiet  was  in  these 
words,  viz. 

We  the  jury,  do  find  the  defendant  guilty  of  the  trespass 
in  the  plaintiff's  declaration  mentioned,  and  do  assess  the  plain- 
tiff's damages  to  one  cent;  and  that  the  plaintiff  do  reeover  of 
the  defendant  the  land  described  as  follows,  viz.  Beginning 
at  the  stone  planted  in  Spencer's  orchard,  designated  on 
Looker's  Map  (referring  to  the  survey  given  in  evidence),  by 
the  letter  B.,  thence  running  in  a  north-westerly  direction  to 
a  point  in  Dock's  line,  one  hundred  and  twenty-four  poles  east- 
wardly  on  Dock's  line,  from  the  point  marked  D.  on  Looker's 
Msp,  a  hickory  and  dog  wood;  thence  westwardly  with  Dock's 
line  one  hundred  and  twenty-four  poles,  to  the  hickory  and 
dog  wood  aforesaid;  thence  running  in  a  south-westwardly 
direction  with  Taliaferro's  line  to  the  place  of  beginning.'' 

**  By  reference  to  Looker's  map  or  survey  on  file,  the  boun- 
dary here  marked  out  by  the  jury  was  capable  of  being  reduced 
to  certainty.  The  counsel  for  the  plaintiff  below  objected 
against  the  verdict  being  recorded,  and  moved  the  court  to 
instruct  the  jury  to  find  a  general  verdict  of  guil^  for  the 
plaintiff.  The  court  so  instructed  the  jury,-saying  *^  the  plain- 
tiff would  take  possession  at  his  peril. "  The  jury  accordingly 
found  a  general  verdict  for  plaintiff  To  this  instruction  and 
opinion  of  the  court  the  defendant  excepted,  and  brought  this 
writ  of  error  to  reverse  the  judgment" 

The  case  was  argued  by  Mr  Vinton  and  Mr  Doddridge,  for 
this  jdaintiff  in  error;  and  by  Mr  Ewing,  for  the  defendant 

Mr  Vinton,  for  the  plaintiff 

The  plaintiff  below  having  title,  in  the  opinion  of  the  jury, 
to  a  part  of  the  land  claimed  by  him,  it  is  admitted  they  had 
a  right,  if  they  chose,  to  find  in  his  favour  a  general  verdict  of 
guilty.  And  in  that  case  he  would  have  taken  possession  at 
his  peril  of  more  than  he  was  actually  entitled  to  possess.  But 
the  jury,  instead  of  a  general  verdict  thouj^t  proper  to  find  a 
verdict ybr  so  much  only  as  the  plaintiff  had  title  to. 
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Hid  .tbej[  a  right  ao  to  find?  and  if  they  had,  ia  it  notplaiB 
^he  court  bad  do  power  to  deny  ha  exerciae? 

Where  a  verdict  ia  rendered  'Ar  part  only  of  the  premiaea 
demanded,  the  ppirt  found  muat  be  described  with  certaraty: 
but  nomeroua  authoritiea  ahow  that  the  jury  may  find  a  part, 
Gilbert'a  Law  of  Ejectment,  20Q;  Pemble  v.  Stearne,  Ray- 
mood'a  Rep.  165;  1  Inatitote,  Ml;  Cro.  Jae.  113;  Siderfiri, 
ftdS;  Cro.  Jac.  631;  6  Munford,  25;  I  Mun.  162;  17  Serg. 
and  Rawie,  431;  16  Serg.  and  Rawle,  245;  17  Serg.  and 
Rawle,  393. 

Gilbert,  in  hia  Law  of.  Ejectment  (pag^  61),  aaya,  <<  if  an 
ejectment  ia  brought  for  an  acre  of  land,  by  metes  and  bounda, 
and  the  jury  find  haff  an  aertf  without  ai>ecifying. metes  and 
bounds,  the  Verdict  ia  bad;  becauae  the  aberifi*  cannot  deliver 
poaaeaaion.^'  The  authoritiea  cited  above  dearly  eatabliah  the 
right  of  the  jury  to  find  a  part  of  the  premises  claimed.  It  la, 
emphatically,  the  duty  of  the  jury  to  find  facta;  but  by  the  in- 
terpoaition  of  tte  court,  in  thia  caae,  they  were  reatrained,  and 
that  office  was  virtually  taken  out  of  their  bands. 

A  leading'  object  of  judicial  invealigation  ia  to  reduce  dia- 
poled  and  uncertain  facta  to  certainty.    But  in  a  queation  of 
diqmted  boundary,  It  ia  obvloua  that  a  general  verdict,  with* 
out  deacribing  the  dividing  line,  or  other  apecification,  leavea 
the  partiea  preciaely  where  thiey  began,  and  eatabliabea  nothing. 
And  if  in  auch  a  caae  the  plaintiff  haa  a  right  to  demand  at  the 
handa  of  the  jury  a  general  verdict,  it  is  clearly  not  practice- ' 
.bie  to  try  a  queation  of  boundary  by  the  action  ef  ejectment 
A  poaition  wbieb,  it  ig  preaumed,..no  one  will  attempt  to  main- 
tain. 

The  court,  in  their  instruction  to  the  jury,  appear  to  have 
Cdleo  into  an  error  in  the  application  of  the  rule  of  law  to  be 
met  with  in  the  hooka,  <<  that  the  plaintiff  will  take  poaaeaaion 
at  bia  peril/'  On  examination  it  will  be  found  it  irua^d  for 
a  different  puipoae  than  that  to  which  it  ia  to  be  applied  in  thia 
caae.    It  had  ita  origin  in  thia  way. 

AniSently,  in  the  action  of  ejectment,  great  particularity  of 
depcriptioh  in  the  deetaration  waa  required.  See  Cottingham 
V.  Kingi  1  Burr.  6M.  Many  judgmenta  were  reveraed  for  want 
of  A  specific  description  in  the  declaration  of  the  premiaea  de- 
manded.    But  when  the  action  underwent  the  modificationi 
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that  placed  it  on  its  present  footing,  it  was  held  Ihat  a  general 
description  of  the  premises  was  sufBcient  But  to  prevent  the 
plaintiff  from  taking  advantage  of  the  uncertainty  of  his  decla- 
ration, by  going  into  possesion  of  more  land  tluun  be  was  en- 
titled to;  the  doctrine  was  established,  ^  that  be  took  possesmoo 
at  his  peril  of  more  than  he  had  actually  recovered. '* 

In  M  the  cases  where  the  courts  have  bolden  this  language, 
it  will  be  found  that  exception  had  been  taken  to  the  suffi- 
eirncy  of  the  description  of  the  premises  in  the  declaration, 
after  a  general  verdict  The  above  cited  case  of  Cottingham 
V.  King  is  a  leadingcase  in  point  This  principle,  therefore, 
is  resorted  to,  to  heal  or  cure  ^(le^ncertainty  of  Uie  declara- 
tion, and  is  not  applicable  to  the  verdict  If  a  verdict  is  uncer- 
tain, the  judgment  is  not  rendered  upon  it  and  the  rul^  applied 
to  help  out  the  verdict;  but  the  verdict  is  set  aside,  or  judg- 
ment reversed,  and  a  venire  de  novo  awarded.  Clay  v.  White, 
1  Mun.  162;  Gregory  v.  Jackson,  6  Mun..  25;  Martin  v. 
Martin,  17  Serg.  and  Rawle,  431;  16  Serg.  and  Rawle,  M6: 
and  see  also  the  extract  above  from  Oilbett't  Ejectment 
In  the  case  of  Gregory  v.  Jackson/  which  was  an  ejectment 
for  one  thousand  acres  of  land,  and  a  verdict  for  four  hun- 
dred, part  of  the  premises,  without  designating  the  boun- 
daries—error was  brought  after  judgment— the  doctrine  now 
contended  for^  was  strongly  insisted  upon  in  argument^  and 
overruled: — ^the  judgment  was  reversed  and  a  venire  awarded. 
There  are  many  instances  to  be  found  of  verdicts  similar  to  that 
tendered  by  the  jury  in  this  case.  The  verdict  in  the  case  of 
Green  v.  Watrous,  above  cited,  is  of  that  description. 

In  the  case  of  Hopkins  v.  Myers,  1  Constitutional  Court's 
Rep.  56  (South  Carolina),  the  similitude  of  the  verdict,  even 
in  its  form,  to  the  one  in  the  present  case,  is  very  striking. 

The  verdict  in  that  case  was  sustained,  and  is  in  these  words, 
viZr  '<  We  find  for  the  plaintiff,  with  one  dollar  damages.  We 
also  find  that  the  old  hedge  row  beginning  at  the  river,  and 
a  line  running  along  the  same  to  its  termination;  and  a  line  to 
be  drawn  from  thence,  so  that  it  will  intersect  the  course  of 
an  old  line,  surveyed  by  A.  B.  Shark  in  the  year  1813,  in  the 
centre  of  the  gut,  next  to  the  river,  and  thence  along  said  line 
until  its  intersection  with  the  tract  of  land  said  to  belong  to 
Railford,  is  the  dividing  line  between  the  parties.^' 
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The  praetiee^  ••  stated  by  Adama  in  bis  Treatise  on  the  Ae> 
Qon  of  Ejectment^  and  relied  upon  by  the  defendant  in  error, 
will  not  sanction  his  interference  with  the  verdict  He  nys 
(page  M7),  **i(  plaintiff  obtain  a  verdict  for  the  whole  pre- 
roisea  demanded,  the  entry  of  the  judgment  is,  that  he  recover 
kis  term  in  the  premises  aforesaid,  or  that  he  recoyer  passesi' 
ion  of  his  term  aforesaid.  And  this  form  is  also  used  where 
a  moiety  or  other  part  of  the^premises  is  recovered;  as  for  ex- 
ample, when  the  plaintiff  declares  for  forty  acres  in  A.  and 
recovers  only  twenty.  And  it  is  at  the  lessor's  peril,  that  he 
take  out  exeeutum  for  no  more  than  he  has  recovered  title  to.'' 

This  authority  does  not  show  that,  in  the  example  put  of  a 
verdict  for  twenty  acres,  such  finding  of  the  jury  may  be  dis* 
regarded  or  set  aside,  and  a  general  verdict  directed  to  be 
found  in  its  stead;  but  it  proves  that  upon  such  a  vprdict  the 
plaintiff  n^ay  take  a  judgment  to  recover  his  term  in  the  pre^ 
misei;  and  since  he  is  restrained  from  taking  out  execution  for 
more  than  was  found  by  the  verdict,  it. is  quite  immaterial 
whether  the  judgment,  in  its  form,  is  general  or  special  The 
verdict  in  eiUier  case  is  the  guide  to  the  sheriff  to  direct  him 
how  to  deliver  possession,  Gilbert's  Evidence,  109;  Conner 
V.  West,  5  Burr.  52673;  Watrpus  v.  Green,  17  Serg.  and 
Rawle,  393;  Gilbert's  Ejectment,  61;  Cro.  Jae.  631. 

V,  in  the  present  case,  the  plaintiff  below  had  permitted  the 
verdict  tendered  by  the  jury  to  be  recorded,  and  had  taken  a 
judgment  for  his  term  generally,  it  would  have  been  liable  to 
no  exception.  The  defendant  would  have  had  no  cause  of 
ccmiplaint,  since  execution  could  issue  for  the  par/  only  found 
by  tfie  jury  and  described  in  their  verdict 

But  now  ho  has  cause  to  complain,  since  there  is  no  restrie- 
tion  upon  the  plaintiff  in  taking  out  execution  for,  and  going 
into  possession  of  all  he  ever  demanded. 

Mr  Ewin^  Cor  the  defendant  in  error,  contended,  that  it 
vras  the  duty  of  the  jury  to  find  a  general  verdict:  unless  with 
the  consent  of  the  partiea  a  special  verdict  could  not  be  given. 
The  plaintiff  in  an  ejectment  who  recovers,  takes  possession 
under  the  direction  of  the  court,  •and  this  he  does  at  his  peril. 
A  reference  to  the  notes  of  the  judges  who  presided  at  the  trial 
Vol.  VI.~«B 
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will  f how  the  detent  of  the  recorery,  and  regulate  the  pro- 
ceedings of  the  party. 

The  only  question  in  the  case  is,  whether  the  judgment 
entered  is  erroneous;  or  whether  a  general  judgment  shoald 
ham  been  entered  on  the  finding  of  the  jury.  Cited- Adama 
on  Ejectment,  897;  2  Bibb's  Reports,  236. 

Mr  Doddridge,  in  reply,  argsed,  that  ther^  was  a  material 
difference  between  an  action  of  ejectment  to  try  title,  and  that 
in  which  the  whole  question  was  one  of  boundary.  The  ease 
cited  by  the  counsel  for  the  defendant  in  error,  from  Bibb's 
Reports,  was  of  the  former  character,  and  was  therefore  not  ap- 
plieable  to  the  question  before  the  court  That  ease  is  also  at 
rarjance  with  all  the  cases  referred  to  in  the  opening  argument 
for  the  plaintiff  in  error..  The  distinction  is  well  known  in 
England,  and  it  is  one  which  must  necessarily  arise  under  the 
Virginia  land  system.  This  system  inrolves,  in  most  eases, 
questions  of  boundary. 

The  action  of  ejectment  is  a  creation  ot  neorts,  and  is  to 
be  moulded  to  meet  the  justice  of  the  case.  The  practice  under 
it  in  Virginia,  is  different  from  that  of  England. 

The  order  of  survey  is  a  material  proceeding  in  Virginia  in 
the  action  of  ejectment;  and  it  is  mule  an  Drder  in  the  cause. 
It  is  analogous  to  a  view  in  England;  and  the  lanrey  so  made 
becomes  a  part  of  the  issue,  presenting  the  very  question  which 
is  to  be  decided  by  the  jury.  The  witnesses  are  called  by  the 
surreyor  before  him,  and  he  locates  the  bounds  of  the  land. 

The  order  of  sunrey  and  return  becomes  a  part  of  the  record^ 
and  the  verdict  of  the  jury  is  usually  entered  on  the  back  of 
the  survey,  for  the.ezpress  purpoee  of  showing  what  has  been 
recovered.' 

Mr  Justice  Stoet  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  eourt  for  the  district  of 
Ohio.  The  original  action  was  an  ejectment  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  and  the  decla- 
ration (which  contains  several  counts)  describes  the  land  dis- 
manded  by  specific  metes  and  bounds.  At  the  trial  the  jury 
found  a  verdict  in  the  following  terms.  **  We,  the  jury,  find 
the  defendant  guilty  of  the  trespass  in  the  plaintiff's  declaration 
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mentlonedy  and  do  aaan$  tUb  plaintiff's  damages  lo  onefcentf 
and  that  the  plaintiff  dg  reaover  of  the  defendant  the  Ifund  de- 
aeribed  as  followsy  tic  beginning  at  the  atone  plantec  in  Spen- 
cer's orcoaitj  dasjgnated  on  Looker's  Map  (referring  to  the 
diagram  and  Import  of  the  survey  in  court)  by  the  letter  £.; 
thence  running  in  a  north-westerly  direction  to  a  point  in 
Dock's  line,  one  hundred  and -twenty-four  poles;  eastwardly  oo 
Dock's  line  from  the  point  -mailed  D.  on  Looker's  Map^  a 
hickory  and  dog  wood,  thence  westwardly  with  Dock's  iiae 
one  hundred  and  twenty-four  poles,  to  the  hickory  and  dog 
wood  aforesaid;  thence  running  in  a  south-westerly  directiojt 
to  Taliaferro's  line  to  the  place  of  beginning."  The  counsel 
tor  the  plaintiff  then  mored  the  court  to  instruct  the  jury  to 
find^a  general  yerdict;  and  thereupon  the  court  did  instruct  the 
jury  to  find  a  general  verdict,  saying  that  the  plaintiff  would 
take  possession  at  his  peril;  which  general  verdict  was  found 
by  the  jury  a^yiordingly:  and  to  this  instruction  the  defend- 
ant excepted;  Other  exceptions  were  taken  in  the  progress  of 
the  trial,  but  liMy  have  been  abandoned  at  the  argement;  and 
the  only  question  presented  for  our  consideration  is  upon  the 
instruetion  already  mentioned. 

From  the  survey  ordered  by  the  court,  as  well  as  from  the 
other  proceedings  and  evidence  in  the  cause,  it  abundantly  ap- 
pears, that  the  case  was  one  of  conflicting  titles,  and  the  contro- 
versy was  principally  as  to  boundariea.  The  verdict  of  the 
jury,  as  originally  found,  was  for  part  only  of  the  land  sued  for 
in  the  ejectment;  fixing  upon  an  intermediate  line. of  boundary, 
diffi»rent  from  that  asserted  by  either  party.  It  was,  there- 
fore, equivalent  to  a  verdict  finding  a  part  pf  the  tract  of  land 
^wied  for  in  favour  of  the  plaintiff,  and  the  residue  in  favour  of 
the'defondant.  In  other  words,  that  the  defendant  waft  guilty 
of  the  ejectment  as  to  a  part,  and  not  gyilty  as  to  the  *reatdue 
of  the  land  described  in  the  declaration. 

Thai  real  question,  thm,  before  the  court  is,  whether  the 
plaintiff,  upon  the  proof  of  a  title  to  a  part  of  the  premiaes  sued 
for  in  the  ejectment,  is  by  law  entitled  to  a  general  verdict  for 
the  yvhole  of  the  premises  soed  for.  That  the  action  of  eject- 
ment is  a  fictitioua  action,  and  is  moulded  by  courts  to  subserve 
the  purposes  of  justice  in  a  manner  pMiIiar  to  itself,  is  admit- 
ted, but  ita  profeased  object  is  to  try  the  titles  of  the  parties- 
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and  the  jury  are  bound  to  pasn  upon  those  titles,  as  they  are 
established  by  the  evidence  before  them.  They,  therefore, 
do  no  more  than  their  duty  when  they  find  a.  verdict  for  the 
plaintiff,  according  to  the  extent  and  limits  of  his  title,  as  it  is 
proved  by  the  evidence.  It  is  equally  their  right  so  to  do, 
since  it  is  comprehended  in  the  issue  submitted  to  iheir  deci« 
sion.  If,  therefore,  they  find  by  their  verdict  according  to  the 
truth  of  the  case,  that  the  plaintiff  has  title  to  part  only  of  the 
premises  in  the  declaration,  and  describe  it  by  metes  and 
bounds,  and  that  so  ar  the  defendant  is  guilty;  and  as  to  the 
residue,  find  the  issue  for  the  defendant;  such  a  verdict,  in 
point  of  law,  would  seem  to  be  unexceptionable;  and  if  so,  the 
judgment  following  that  verdict  ought  to  conform  to  it;  and  if 
it  should  be  a  general  judgment  for  the  whole  premises  de- 
manded in  the  declaration,  it  would  be  erroneous.  Such,  upon 
principle,  and  the  analogies  of  the  common  law,  would  be  the 
just  result;  and  the  authorities  clearly  establish  the  doctrine, 
and  it  is  confirmed  as  a  matter  of  practice  by  the  best  text 
writers  on  the  subject  Adams  on  Ejectment,  294.  Run- 
nington  on  Ejectment,  432.  Bac  Abridg.  Ejectment,  F.  G. 
Thus  in  Mason  v.  Fox^  Cro.  Jac.  631,  where  in  an  ejectment 
the  jury  found  the  defendant  guilty  as  to  part  of  the  premises 
in  the  declaration,  and  not  guilty  as  to  the  residue;  all  the 
judges  were  of  opinion  that  the  judgment  ought  to  conform  to 
the  verdict,  for  it  was  consequent  upon  the  verdict;  but  that 
an  entry  of  a  general  or  variant  judgment  was  not  a  misprision 
of  the  clerk,  and  amendable  even  after  error  brought.  In 
Denn  d.  Burgess  v.  Purvis,  1  Burr.  326,  the  plaintiff  sued  for 
a  moiety  of  a  certain  parcel  of  land,  anid  had  a  verdict  for  one 
third  part  of  the  premises;  and  the  question  was,  whether  in 
such  a  case  the  plaintiff  could  recover  for  a  less  undivided  part 
than  he  sued  for.  The  court  held  that  she  could,  and  that  she 
was  entitled  to  a  judgment  for  the  one  third.  Lord  Mansfield 
on  that  occasion  said,  the  rule  undoubtedly  is,  that  the  plaintiff 
must  recover  according  to  his  title.  Here  she  demanded  half, 
and  she  appears  entitled  to  a  third,  and  to  much  she  ought  to 
recover;  so,  if  you  demand  forty  acres,  yon  may  certainly  re- 
cover twenty  acres;  every  day's  experience  proves  this.  And, 
he  added,  that  the  case  of  Abbott  v.  Skinner,  I  Sid.  Rep.  229; 
was  directly  in  point.     In  2  Roll.  Abridg.  tit  Trial,  p.  704, 
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pL  9Bp  there  ii^  a  ctse  where  an  ejectmeot  waa  brought  oC  a 
meafluage^  and  it  appeared  in  eridence  and  was  so  foond  by  the 
▼erdict  that  only  a  small  part  of  the  messuage  was  built  by  in- 
croachment  on  the  lessor's  land,  nrot  the  residue.  And  the 
plaintiff  had  judgment  for  .the  parcel  accordingly.  Taylor  y. 
Wilbore,  Cro.  ElisK.  768.  These  authorities  (and  the  Ameri- 
ean  authoritiea  cited  at  the  bar  are  to  the  same  effect)  demon- 
atiite  Aat  the  plaintiff  is  entitled  to  recover  only  according  to 
his  title;  and  that  if  he  shows  a  title  to  part  only,  he  is  entitled 
to  haye  a  yerdict  and  judgment  for  that  part,  and  no  more.  If 
thb  be  the  true  state  of  the  law,  then  the  jury  were  right  in 
Aeir  original  yerdict;  and  the  instruction  of  the  cour^,  that  they 
ahould  find  a  general  yeiidiet  (the  plaintiff  haying  established 
a  title  to  only  a  part  of  the  land)  was  erroneous. 

But  it  has  been-  argyed,  that  such  a  general  yet  diet,  under 
such  eircumstanoes,  is  a  matter  of  mere  practice,  and  inyolyee 
no  ineonyenienee.or  repugnancy  to  the  general  principles  of 
law,  because  the  pJaintiflTmiM  still  at  his  peril  take  possession 
under  his  executor  upon  a  general  judgment  on  such  yerdie^ 
according  to  his  litle.  That  the  whole  proceedings  in  ejeet- 
inent  are  founded  in  fictions^,  and  the  eoiirt  will,  in  a  summary 
manner,  restrain  the  plaintiff  if  he  takes  possession  for  more 
than  his  title,  so. that  no  injustice  can  be  done  to  the  defendant 
And  certain  authorities  haye  been  relied  •upon  in  support  of 
.these  suggestions.  But  in  what  manner  can  the  court,  ia  a 
ease  circomaftanced  like  the  present,  interfere  with  the  plaintiff 
in  taking  possession.  If  the  special  finding  ckf  the  jury  in  the 
case  of  interfering  titles,  on  a  question  of.  boundary,  which 
qiay)  and  indeed  usually  does  inyolye  a  comparison  of  the  eon* 
flicting  testimony  of  witnesses  and  other  parol  eyidence,  is  to 
oe  set  aside  afnd.disregsrded,  there  is  nothing  upon  the  record 
to  guide  the  plaintiff  in  regard  to  the  extent  of  his  title  in 
taking  possession;  and  he  most  beat  liberty  to  take  possession 
.aeeording  to  his  own  yiew  of  the  extent  of  his  title:  nor  .can 
the  eourt  haye,  in  such  a  case^  any  certain  means  to  interfere, 
upon  a  sommary  application  to  redress  any  supposed  excess  of 
the  plaintiff,  for  that  would  be  in  matters  of  fact  to  usurp  the 
functions  of  a  jury^  and  to  re-try  the  cause  upon  its  facta  and 
merits,  without  their  assistance.  It  might  be  difEsrent  in  a 
where.the  plidntiff's  title,  aa  hp  pn>Ted  it  at  the  trial,  was 
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upon  his  own  showing,  IcSs  than  the  lands  of  which  he  had 
taken  possession;  for  that  would  involve  no  examiostion  or 
decision  upon  conflicting  matters  of  fact;  and  after  ^It,  ichat 
could  this  be,  but  an  attempt,  indirectly,  to  do  that  justice  be- 
tween the  parties,  which  the  original  verdict  sought  to  do 
directly,  and  in  a  manner  entirely  conformable  to  law? 

As  to  the  authorities  relied  on  to  sustain  the  practice  of  en* 
tering  a  general  verdict,  they  do  not  in  our  opinion  justify  the 
doctrine  for  which  they  are  cited.  The  language  cited  from 
Adams  on  Ejectment  (p»  297)  has  been  misunderstood.  It 
does  not  mean  that  wherQ  the  plaintifl*  obtains  a  verdict  for  .a 
part  of  the  premises  only,  he  is  entitled  to  a  general  judgment 
for  the  whole  premises  sued  for;  for  that  would  be  inconsistent 
with  what  the  author  has  said  in  a  preceding  page  (p.  M4);{a) 
but  only  that  the  same  form  of  entering  the  judgment  for  the 
parcel  reoovered  is  adopted  as  in  cases  where  the  whole  is  re- 
covered; as  for  example,  if  the  plaintiff  declares  for  forty  acres 
in  it,  and  he  recovers  oo  y  twenty  acres,  his  judgment  must 
be  for  the  twenty  acres;  and  it  is  at  his  peril  that  he  takes  out 
execution  for  no  more  than  he  has  proved  title  to,  since  other- 
wise his  execution  would  be  bad,  as  not  cionforming  to  the 
judgment  (i)  The  case  of  Cottingham  v.  King,  1  Bum  Ml*, 
was  the  case  of  a  writ  of  error  from  Ireland,  and  the  only 
question  wu  whether  the  declaration,  which  wu  for  five 
thousand  messuages,  five  thousand  cottages,  ftc^  a  quarter  of 
land,  ftc  fte.  was  not  void  for  uncertainty;  ft  gpeneral  verdict 
having  been  given  for  the  plaintiff.  One  qbjection  was,  that 
the  declaration  was  too  uncertain  to  enable  the  sheriff  to  deli-^ 
ver  possession,  to  which  Lord  Mansfield  replied,  that  in  this 
fictitious  action  the  plaintiff  is  to  show  the  sheriff,  and  is  tb 
take  possession  at  his  peril  of  only  what  he  was  entitled  to. 
If  he  takes  more  ^an  he  has  recovered  and  ahown  title  to,  the 
court  will,  in  a  summary  way,  set  it  right  Now  it  is  plain 
that  his  lordship  was  here  addressing  himself  to  a  ease  where 
the'  declaration  was  general,  and  the  verdict  wu  general  for 
the  whole  premises;  and  not  to  a  case  where  there  was  a  ver- 
dict for  a  specified  parcel  oiify  of  the  premises.    In  the  esse 


(a)  8m  alflo  Ad<iiit*f  Sy«et'Ap^NQ.  S4,  wlMie  the  fecm  ofa  Jodgmmit  (or  « 
pMMl  if  givto,  and  a  Jodgment  for  the  daliaiidaiit  for  tbo  laaldoo. 
(h)  S—  Far.  aod  Dodd.  1  Burr.  Rap..M>i  MS- 
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pat,  the  judgment  would  be  general,  and  the  execution  would 
eonform  to  it;  and  therefore  if  the  plaintiff  took  poaaeaaion  be- 
yond hia  own  tide  eatabliahed  at  the  trial,  the  court  might 
interfere  in  a  aummary  manner  to  preyent  auch  a  general  re- 
covery from  working  injuatice.  The  aame  doctrine  waa  after- 
wardaiield  in  Conner  ▼.  Weat,  5  Burr,  267ft.  But  neither  of 
theae  caaea  haa  any  tendency  to  ahow,  that  upon  proof  of  title 
to  pert  of  the  premiaea  the  plaintiff  b  entitled,  aa  a  matter  of 
right,  to  a  general  verdict  and  judgment  for  the  whole  pre* 
miaea  in  the  declaration.  Such  a  point  wu  never  argued,  nor 
eonaidered  by  the  court 

The  caae  of  Knouna  v.  Lawall,  leaaee  of  Orayaoo,  cited  from 
2  Bibb,  836,  approachea  nearer  to^the  preaent — without  mean- 
ing to  expreaa  any  opinion  aa  to  the  correctneaa  or  incorrect- 
.  neaa  of  the  deciaion  in  that  caae,  it  ia  aufficient  to  aay,  that  it 
ia  diatinguiahable  finom  the  caae  now  before  ua.  In  that  caae^ 
the  court  hdd  the  apecial  finding  of  the  jury  void  for  oncei^ 
tunty,  and  rejected  it^aa  aorplnaage;  and  then  eonaidered  the/ 
finding  of  the  jury  aa  a  general  verdict  for  the  plaintil^  upon 
which  he  mig^t  properly  have  a  general  judgment  No  aoch 
objection  occura  agaioat  the  apecial.  finding  in  the  preaent  caaa^ 
icd  we  ni^  decide  it  without  touching  the  authority  of  thai 
deciaion. 

Upon  the  liriiole^  our  opinion  ji^  that  the  inatmctioii  of  die 
circuit  court  waa  erroneouai  It  waj  not  a  mere  matter  of  pzai> 
tiee,  but  one  involving  eaaential  righta  ol  the  defendant 

The  judgment  ia  therefore  reveraed,  and  the  cauae  ia  to  be 
remanded  to  the  circuit  eoiirt  witd  directiona  to  award  a  venire 
iaciaa  de  novo. 
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Ex  Pabte  JottPH  RoBSBTty  Am  Ex  Fabte  Gbobob  Am- 

RZXD. 

MotfoB  for  a  iiitiidaBiiif  to  tb«  dittikt  Judge  of  tlie  Uoitod  Butot  for  Ihe  tonllMio 
diffrieC  of  Now  Torkt  to  tot  Mido  a  Judgment  oDteiod  by  do&alt»  on  an  ioqaool 
finding  a  forfolcura  of  goodi  to  tho  Unitod  Statoa,  againai  whieh  an  infomatlon 
had  boon  filed  for  a  TloUtioB  of  tbo  roTenoa  lawa.  By  iho  coort:  tbb  la  not  a 
proper  eaio  for  tbo  loterpoiiiCion  of  tbia  court  by  way  of  nandamua.  Tho  ap* 
pUeitlon  to  tbo  diatfict  coort  to  aot  adde  tho  deftolt  and  inqooat»  waa  an  appli- 
cation to  tbo  diaerotion  of  tho  diatriet  court 

IN  the  Baatter  of  the  United  StateSi  upon  the  information  of 
M.  M .  Noah,  Suxreyor  of  the  port  of  New  York  ▼.  Certain 
Caaef  of  Cloth,  marked  F.  Joseph,  and  marked  S.  Robertu,  and 
Gkorge  Adshead,  claimant,  in  the  diatriet  court  of  the  United 
Statea  for  the  aouthem  district  of  New  York;  Mr  Beardaley^ 
of  counsel  for  the  claimants,  in  these  cases,  in  pursuance  of 
written  notice  to  the  counsel  of  the  United  States  in  the  dis- 
trict court,  mored  the  court  for  a  writ  of  mandamus^  to  be 
directed  to  the  district  court  for  the  aouthem  district  of  New 

•  ■  • 

York,  commanding  the  said  district  court  to  aet  aside  the  ver- 
dict or  judgment  taken  hj  default  in  those  causes  againat  a 
number  of  the.  eases  of  cloth  which  were  the  subject  of  the 
information;  or  commanding  the  said  district  court  to  show 
cause  why  Uie  said  verdict  or  j^udgment  by  defa'ult  ought  not 
to  be  set  aaide:  and  further  moved  the  court  for  auoh.  o^hcr 
and  furthier  relief  in  the  premises' as  this  coort  shall  <eem  just 
and  proper. 

In  the  district  court  for  the  southern  district  of  New  York, 
an  information  was  filed  by  the  district  attorney  on  behalf  of 
the  United  States  upon  the  information  of  M.  M.  Noah,  sur- 
veyor of  the  port  of  New  York,  against  certain  cases  of  cloth 
seized  as  forfeited  to  the  United  States  under  the  act  of  con- 
gress of  the  d8th  of  May  1830;  upon  th^  ground  that  the  in* 
voices  under  which  the  same  were  imported  were  made  by  a 
false  valuation,  extension,  or  otherwise,  to  defraud  the  United 
SUtes. 

These  cloths  were  claimed  by  Joseph  Roberts  and  George 
Adshead;  and,  after  various  proceedings  in  the  district  court. 
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they  werei  on  the  4th  day  of  January  1832,  on  an  inquest  by 
deftult  in  the  cause,  condemned  as  forfeited  to  the  United 
States^  An  application  was  afterwards  made  to  the  district 
court  to  set  aside  the  inquest,  on  the  ground  that  regular  no- 
tice of  the  day  of  the  trial  of  the  same  had  not  been  given  to 
the  proctors  of  the  claimants.  The  court  refused  to  set  aside 
the  same,  and  an  affidavit  of  one  of  the  proctors  of-  the  claim- 
ants, stating  the  circumstances  of  the  cases,  and  the  proceedings 
of  the  attorney  of  the  United  States  in  the  district  court,  was 
Isid  before  this  court  as  the  foundation  of  this  motion  for  a 
mandamus.  The  district*. attorney  of  the  United  States  also 
made  affidavit  of  the  proceedings,  which  was  presented  by  Mr 
Taney^  attorney-general  of  the  United  Stated. 

The  motion  for  a  mandamus  vras  argued  in  writing  by  Mr 
fieardsley,  as  counsel  for  the  claimants. 

Mr  Chief  Justice  Maashall  delivered  the  opinion  of  the 
Court 

The  court  is  of  opinidn  that  the  present  is  not  a  proper  ease 
for  the  interposition  of  this  court,  by  way  of  mandamus.  The 
application  to  set  aside  the  default  and  inquest,  was  an  applies* 
tion  to  the  discretion  of  the  district  court;  and  is  not  distin- 
•guishable  in  principle  from  applications  to  grant  new  trials. 
This  court  has  always  considered  'such  applications  as  ritoting 
In  the  sound  discretion  of  the  court  where  the  cause  is  depend- 
ing, and  not  a  matter  for  a  mandamus  or  writ  of  errbr. 
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Joseph  Obant  ahd  othsbs  v.  E.  aito  H.  Raymond. 

Aetion  for  danagM  for  ao  infrlDgamMt  of  a  patoot  rigot,  gianted  to  tbo  plaintiff 
in  lOM.  Th«  patoot  recited  that  a  fbrmer  patent  had  been  laaued  In  18tt,  to  the 
•ame  peraon»  for  the  noie  Improrement,  **  which  had  heen  cancelled,  owlof 
to  the  defectlTO  apecification  on  which  the  aame  was  granted."  The  eidoalve 
privilege  given  by  the  patent  on  which  the  rah  waa  broaghtt  ia  to  continiie  fonr* 
teen  yeara  from  the  day  on  which  the  original  waa  laaoed.  On  the  trial,  the  de- 
fendanta  ohfected  that  the  aecretary  of  atate  liad  no  power,  by  law,  to  accept  a 
aomnder  of,  and  to  cancel  the  firat  leitera  patent;  or  to  inquire  Intn,  and  decide 
open  tlie  cauiea  for  ao  doing;  or  to  grant  the  aecend  patent  for  the  aame  ioTon- 
tion  with  an  amended  apeclficatlon,  for  the  noeiplred  podion  of  the  term  of  fonr^ 
teen  yeara  which  bad  heen  granted  by  the  firat  patent.  Tlie  circuit  court  of  the 
aonthem  diatriet  of  New  York  decided,  in  conformity  with  Ita  former  dedalona, 
that  auch  aurrender  might  be  made  when  the  defect  aroae  from  inadvertence  or 
mlatake;  and  without  any  fraud  or  miaeondoct  on  the  pert  of  the  patentee:  and 
that  tlie  aecretary  of  atate  had  authority  to  aoeept  aoch  annender,  add  cancel 
tlie  record  of  the  patent;  and  to  latuo  a  new  patent  for  the  unexpired  part  of  the 
fourteen  yeara  granted  under  the  firat  patent  By  the  court:  It  will  not  he  pre- 
tended that  thia  queation  la  free  from  dUBculty.  But  the  executive  depart- 
menta,  it  li  ttnderatood,have  acted  on  the  eonetruetlon  adopted  by  the  circuit 
court,  end  have  conaidered  It  aa  aettled.  We  would  not  willingly  diaregard 
the  aettled  practice.  In  a  caae  where  we  aie  not  aatlafied  it  It  contrary  to  law; 
tod  wiMra  we  are  aatlafied  it  la  required  by  Juatlco  and  good  faith. 

To  promote  the  pregreaa  of  uaeful  arta»  U  the  interaat  and  policy  of  eveiy  en- 
Ugiltened  government.  It  entered  bito  the  Tiewa  of  the  finmera  of  our  conati- 
tuilon,  and  the  power  *■  to  promote  the  progreaa  of  aclepce  and  uaeful  arte  by 
•Muring,  lor  limited  timea,  to  aulhora  ai^  inventoia,  the  exelualTe  right  to  t|)elr 
reapeetive  writhigt  and  diacoveriea,'*  la  amongthoae  expraatly  given  to  congreaa. 
It  ia  the  raward  atipulatbil  for  advantagea  derived  by  the  pubfte  for  the  eserw 
tiona  of  IndividuaJa;  and  ia  Intended  aa  a  atlmulua  to  thoae  exertiona.  The  bwa 
which  are  paaaed  to  g^ve  ^tftci  to  thia  purpoae  ought  to  be  conatrued  In  the 
ipirit  In  which  they  have  been  made,  end  to  execute  the  contract  lairiy  on  the 
part  of  the  United  Statea,  where  the  full  benefit  haa  been  recciTod;  if  thto  can 
be  do6e  without  tranaeending  the  Intentlona  of  the  atatiilea,  or  countenancing 
acta  which  are  fraudulent,  or  may  prove  mlaehleirote. 

If  a  mlatake  ahould  be  committed  in  the  deportment  of  atate,  no  one  would  eay 
it  onght  not  be  corrected.  All  would  admit,  that  a  new  patent,  correcting  the 
enor,  and  which  would  aecore  to  the  patentee  tiie  heoffila  whlth  the  law  in- 
tended to  aecme,  ought  to  be  laaoed;  and  yet  the  law  doea  not,  fai  terma,  an- 
Iborlae  •  new  potent,  even  in  aneh  a  caae.  Ita  emanation  b  not  founded  on 
the  wbrda  of  the  hw,  but  It  la  IndiapenaaMy  noceaiary  to  the  laithAil  execution 
ofthe  eolemn  promlae  made  by  the  United  Statea.  Why  ahould  not  the  aame 
atop  be  taken,  for  the  aame  pulpoee,  if  the  mlatake  haa  been  innocently  com- 
mitted by  the  taiTontor  himaelf  ? 

The  great  olject  and  Intention  of  the  aet  la  to  aoeote  to  the  pobVc  the  advan- 
tagea to  be  derived  from  the  dlaeoveriea  of  indlviduaM;  and  the  meana  it  em- 
ployaare  the  compenaation  made  to  thoee  indivlduala  for  the  rime  and  hibonr 
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dcTOted  to  lliOM  ditco?«flM,  by  tb«  «i€lafiv«  right  to  tnkt  up  tod  mII  tiM 
tbinp  dUeovertd  for  t  limited  time.  Tbtt  which  gives  complete  effect  to  thif 
olifeet  tod  ioteoUoo^by  employing  the  ttme  metos  for  tlie  correction  of  iotd* 
vtrteot  error  wUicb  tre  directed  io  the  fiitt  iotttoee,  ctooot  be  t  deptftnrt 
from  <be  tplrit  tnd  cbtrtcter  of  the  tct. 

QiMWt,  Whtt  would  be  the  effect  of  t  tecood  ptteot»  itiued  tfter  to  ionoceot 
nUtal^e  Io  (he  tpedfictUoo,  oo  thote  wbo,  ikilled  Io  the  tct  for  wlilch  It  wtt 
grtotedy  perceiving  the  vtritoce  betweeo  the  tpeclficttioot  tod  tlie  mtchioe« 
bed  cooatrocted,  aold  tod  otod  the  machioe.  Thia  i|ueation  it  oot  before  the 
court,  aod  la  oot  lovolved  io  the  opinioo  giveo  Io  the  ctae.  The  defeoce,  when 
true  Id  CicI,  may  bo  toflideot  io  Itw,  ootwithattnding  the  vtlldity  of  the  oew 
ptieot. 

The  defeodtot  tai  the  circuit  eoutt,  io  bit  plea,  taalgoed  the  ptitlcoltr  defect 
•uppoaed  to  eziat  lo.the  apedficatloo,  aod  theo  proceeded  to  aoawer  io  the  very 
worda  of  the  act,  **  that  it  doea  oot  coottlo  a  writteo  deacriptioo  of  the  plaio* 
lUr'a  iovtodoo  aod  improvemeot,  aod  manoer  of  ualog  it,  Io  auch  full*  eletrt  tod 
euct  teroia,  ta  to  diatinguiah  itfe  aame  from  all  other  thiop  before  koowo«  ao 
ta  to  eoable  aoy  penoo  akilled  io  the  art  to  make  and  uae  the  aame.  The  pleo 
alleged  io  the  worda  of  the  act,  that  the  prereqaititea  to  laauiog  t  ptteot  htd 
oot  beeo  complied  with.  The  plaiotlfla  denied  the  facta  alleged  in  the  plot, 
tod  00  thto  iaaue  waa  joined.  At  the  trial,  the  couoael  for  the  defeodaota, 
after  tho  evldeoce  wtt  closed,  taked  the  court  to  loalmct  the  Jury,  that  if  they 
thould  bo  of  opioioD  that  the  defendanta  had  maintained  and  proved  the  (acta 
alleged  In  their  plea,  they  mu9t  find  for  the  defendanta.  The  court  rafuaed 
thia  inatroction,  and  inatracted  the  jury  that  the  patent  would  oot  be  void  on 
thia  ground,  ooleaa  auch  defective  or  Imperfect  apeclficttloo  or  deacriptioo  treao 
from  dealgo,  or  for  the  purpose  of  decelviog  the  public  By  the  court:  The  fai- 
eCfUCtioo  waa  errooeooa^tod  the  judgmeot  of  the  circuit  court  ought  to  be  rt- 
veraed. 

Thia  ioatructioo  waa  maferial  If  the  verdict  ought  to  have  beeo  for  the  defeodaolt; 
provided  the  tllegttiooa  of  the  plea  were  auaUioed,  tod  if  auch  verdlcf  would 
have  aoppocted  o  judgment  in  their  ftvour;  although  the  defect  tai  the  apedfioa- 
tioQ  might  oot  have  tiiacn  from  deaigOy  and  for  the  purpose  of  deceiving  the 
public.  That  auch  la  the  law,  the  court'  ia  eotlrely  atlisfied.  The  third  aec- 
tloo  of  the  act  rtquirta,  aa  prelimloary  to  a  pateot,  a  correct  apeclficatloo  aod 
deaciiptioD  of  the  thiog  diaeovered.  Thia  ia  oeceasary  io  order  to  give  the 
pobHc  tAer  the  piivilege  aball  eipire.  the  advanUge  for  which  the  privilege 
la  allowed,  tnd  la  the  foundation  of  the  power  to  Iaaue  t  patent  The  oecea- 
emy  cooaequeoeea  of  the  minlateritl  character  in  which  the  secretary  acta,  la, 
Chat  the  poriiafmtoee  of  the  prerequialtes  to  a  patent  must  be  examinable  hi 
toy  eolt  brought  upon  It.  If  the  ctae  waa  of  the  first  impression,  the  court 
iiould  come  to  Ihiscoocluaioo;  but  it  la  uodeiatood  to  be  aettled. 

Ceurta  did  oo(,  perhapa,  at  first,  diaiioguish  clearly  betweeo  t  defence  which 
would  authoiiae  a  verdict  aod  judgment  in  favour  of  a  defendant  In  an  tctioo 
for  the  ^iolatloo  oft  ptteot,  leaving  the  plaiotiff  free  to  use  hia  patent,  and  to 
bring  other  aulta  ibr  ita  iofriogement;  tod  ooo  which,  if  auccesaful,  would  re- 
quirt  the  court  to  outer  a  judgaLoot  oot  ooly  for  the  defeodaot  io  the  parlicu* 
lac  ctae,  but  ooe  which  dedarea  Uie  ptteot  to  be  void.  Thia  diatloetioo  ia  oow 
weD  tattled. 

ITdM  ptfty  ia  cooteot  with  deleodhig  himaelf,  he  may  either  plead  apedatly,  or 
platd  dM  gtoerti  itaoe  tod  give  the  ootice  required  by  the  aixth  aectioo,  of  any 
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•pedal  matter  he  means  to  me  at  the  trial.  If  be  ahows  that  the  patentee  hai 
fiiUed  in  any  of  those  preiequMtes  on  which  the  aathority  to  iseue  the  patent 
is  made  to  depend,  his  defence  is  complete.  He  is  entitled  t9  the  verdict  of 
ibejnryt  and  tlie  Judi^ment  of  the  court.  But  if,  not  content  with  defending 
himself,  he  seeks  to  annol  the  patent,  he  most  proceed  in  precise  conformity 
with  the  siith  section.  If  he  depends  on  evidence  **  tending  to  prove  that  the 
spKlfieation  filed  by  the  plaintiff  does  not  contain  the  whole  truth  relative  to 
his  discovery,  or  that  It  contains  more  than  is  necessary  to  produce  the  desired 
efleet;^*  it  may  avail  him  so  far  ai  respects  himself,  but  will  not  justify  a  Judg- 
ment declaring  the  patent  void;  unless  **  such  concealment  or  addition  shall 
fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the  public;"  which 
purpose  m'ust  be  found  by  the  jury,  to  justify  a  jiidgoMnt  of  vacatur. 
The  de&ndant  Is  permitted  -to  proceed  according  to  the  siaih  section,  but 
Is  not  prohibited  from  proceeding  in  the  usual  manner,  so  far  as  respects  his  de- 
fence; except  that  special  matter  may  not  be  given  in  evidence  on  the  general 
issue,  unaccompanied  by  the' notice  which  the  siith  section  requires.  The 
sixth  sectlpn  is  not  understood  to  control  the  third.  The  evidence  of  fraudu- 
lent intent  is  required  only  in  the  |>srticular  case,  and  for  the  particular  purpoae 
stated  in  the  sixth  section. 

THIS  case  came  before  the  court,  in  the  first  inslancey  on  a 
certificate  of  division  in  opinion  in  the  circuit,  court  of  the 
United  States  for  the  southern  district  of  New  York. 

On  inspecting  the  record,  it  appeared  that  on  the  trial  of  the 
cai^se  in  the  circuit  court,  the  cotinsel  for  the  d^ndants  had 
excepted  to  the  decisions  of  the  court  on  various  matters  which 
had  been  presented  for  the  consideration  of  the  courts  and  that  a 
bill  of  exceptions  had  been  sealed  by  the  court  on  their  motion. 

The.  record  proceeded  to  state,  that  the  cause  afterwards 
came  on  for  argument  on  a  motion  for  a  new  trial,  when  the 
opinions  of  the  two  judges  of  the  circuit  court  were  opposed 
upon  question^  presented  for  the  decision  of  the  court,  excep- 
ted to  on  the  trial,  as  stated  in  the  bill  of  exceptions:  <Mhat 
upon  the  questions  thus  occurring  before  the  court,  the  opi- 
nions of  the  said  two  judges  were  opposed;  and  upon  request 
of  the  counsel  for  the  plaintifis,  the  points  upon  which  the  dis- 
agreement happened,  were  stated  under  the  direction  of  the 
judges,  and  certified  under  the  seri  of  the  court  to  the  Supreme 
Court" 

Mr  Webster  stated,  that  a  question,  preliminary  to  the  argu- 
nvent  6f  the  case,  was  presented  for  the  decision  of  the  court. 
It  was,  whether  the  court  would  entertain  the  case  as  it  came 
up  from  the  circuit  court  on  a  division  in  that  court  on  a  mo^ 
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lion  for  r  new.  trial.  This  court  had  exercised  their  right  io 
deeide  ia  cases  where  the  ojrinions  of  the  judges  of  the  circuit 
court  on  questions  of  law  had  "been  oj^sed,  when  a  motion 
for  a  new  trial  was  before  the  court 

Mr  Justice  Story.  In  the  cases  referred  to,  the  division 
of  the  court  took  place  on  the  trial  of  the  cause  before  the  jurj, 
as  well  as  on  the  motion  for  a  new  trial; 

Mr  Chief  Justice  Marshall  suggested  that  the  ease  might 
be  brought  on  if  the  parties  would  agree  that  it-should  stand  as 
if  a  judgment  had  been  given  by  the  circuit  court  on  the  ex- 
ceptions. The  case,  he  said,  could  not  be  heard  on  a  difi!»r- 
ence  in  opinion  of  the  judges  of  the  courts  on  a  jnotion  for  ft 
new  trial. 

The  counsel  for  the  plaintiffs  and  defendants  having  agreed 
that  the  ease  should  stand  as  suggested  by  the  chief  justice,  and 
an  agreement  in  writing  to  that  effect  having  been  filed,  the 
court  made  the  following  order. 

It  is  now  here  by  the  court  considered  and  ohlered,  that 
this  cause  shall  now  be  heard  and  decided,  as  on  a  writ  of  error 
brought  after  verdict  and  judgment  in  the  circuit  court,  on  the 
exceptions  which  were  taken  iu  that  court;  that  the  cause  shall 
now  proceed,  as  if  judgment  had  been  actually  entered  in  the 
circnit  court  for  the  plaintifis  there,  and  that  the  certificate  in 
the  case  shall  be  taken,  regarded  and  treated  as  a  writ  of  error, 
sued  out  J>y  the  defendants  belpw,  on  the  judgment  of  the  cir- 
cuit court,  and  that  the  question  shall  be,  as  in  other  casesi 
whether  the  said  judgment  ought  to  be  reversed  or  affirmed: 
but  that  this  court  will  reserve  its  opinion  and  judgment  in 
this  cause  till  the  defendants  in  the  court  below  shall  have 
sued  out  a  writ  of  error  in  this  cause  to  the  said  circuit  court, 
and  filed  a  return  thereto,  with  a  bill  of  exceptions  in  this 
cause^  in  the  usual  form,  signed  by  the  court  below,  in  this 
oourtl 

The  case  came  on  for  argument,  after  the  defendants  had 
sved  out  a  writ  of  error  on  a  judgment  entered  in  the  circuit 
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court  fpr  the  plaintiSfl,  in  conformity  with  (he  suggestion  and 
order  of  this  court    The  case  was  as  follows: 

The  action  was  brought  to  recover  damages  for  an  alleged 
infringement  of  a  patent  right,  and  came  on  for  trial  in  the 
circuit  court  in  November  1828,  when  a  verdict  was  rendered 
tor  the  plaintiffs  for  three  thousand  twp  hundred  and  sixty-six 
dollars  sixty-six  cents. 

The  plaintiffs  gave  in  evidence  a  patent  from  the  United 
States,  in  the  following  terms,  the  same  being  the  patent  de- 
clared upon: 

<<  Whereas  Joseph  Grant,  a  citizen  of  the  United  States, 
hath  alleged  tliat  he  hath  invented  a  new  and  useful  improve- 
ment in  the  mode  of  manufacturing  hat  bodies  by  the  combi- 
nation of  motions,  vIe.  the  rotatory  and  revolving  motion, 
with  the  vibrating  or  transverse  motion,  which  forms  the  two 
hat  bodies  by  machinery,  and  crosses  the  wool  from  one  ex- 
tremity of  the  hat  bodies  to  the  other  at  one  operation,  called 
Orant's  improved  winding  machine  for  setting  up  hat  bodies — 
his  former  patent  for  the  same  invention,  dat^  the  llth  day 
of  August  1821,  having  been  cancelled,  owing  to  the  defective 
specification  on  which  the  same  was  granted-^which  improve- 
ment he  states  had  not  been  known  or  used  b  fore  his  applica- 
tieo — hath  made  oath  that  he  does  verily  believe  that  he  is  the 
true  inveptor  or  discoverer  of  the  said  improvement;  hath  paid 
into  the  treasury  of  the  United  States  the  sum  of  thirty  dollars, 
delivered  a  receipt  for  the  same,  and  presented  a  petition  to  the 
secretary  of  state,  signifying  a  desire  of  obtaining  an  exclusive 
property  in  the  said  improvement,  and  praying  that  a  patent 
may  be  granted  for  that  purpose. 

<<  These  are,  therefore,  to  grant,  according  to  law,,  to  the  said 
Joseph  Grant,  his  heirs,  administrators  or  assigns,  for  the  term 
of  fourteen  yean^  from  the  llth  day  of  August  1*821,  the  full 
and  exclusive  right  and  liberty  of  making,>construeting,  using, 
and  vending  to  others  to  be  used,  the  said  improvement,  a 
description  inchea^f  is  given  in  the  words  of  the  saild  Joseph 
Grant  himself  it)  (he  schedule  hereunto  annexed,  and  is  made 
a  part  of  these  presents. 

^  In  testimony  whereof  I  have  caused  these  letters  fe  be  iiiade 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  afllxed. 
Given  under  my  hand,  at  the  eiif  of  Washington,  this  98th 
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day  of  April^  io  the  yetr  of  oar  Lord  IBQS,  and  of  tho-inde- 
pendeneo  of  die  Uoited  States  of  America  the  forty-nioth. 

[h.  8.]  X  Q.  Adams. 

By  the  President     H.  Clat,  Secretary  of  State. 

City  of  Washington^  to  wit:— «I  do  hereby  certify,  that  the 
foregoing  letters  patent  were  deliyered  to  me  on  the  SSth  day 
of  April  in  the  year  of  our  Lord  ISSiSf  to  be  examined;  that 
I  haye  examined  the  same,  and  find  them  conformable  to  law, 
and  I  do  hereby  return  the  ssme  to  the  secretary  of  state  with- 
in fifteen  days  from  the  date  aforesaid,  to  wit,  on  thisMth  day 
of  April,  in  the  year  aforesaid. 

William  Wibt, 
Attorney  Creneral  of  the  U.  S. 

The  schednle  referred  to  in  these  letters  patent,  add  making 
part  of  the  same,  contained  a  description,  in  the  words  of  the 
said,  Joseph  Grant  himself,  of  his  improvement  in  the  mode  of 
manafacturing  hat  bodies  by  the  combination  of  motions,  riz. 
the  rotary  or  mrolving  motion,  with  the  vibrating  or  trana- 
verse  motion,  which  forms  the  two  hat  bodies  by  machinery, 
and  crosses  the  wool  from  one  extremity  of  the  hat  bodies  to 
the  other  at  one  operation,  called  Grant's  improved  winding 
machine  for  setting  op  hat  bodies;  his  former  patent  for  the 
same- invention,  dated  on  the  11th  day  of  August  A.D.  1891^ 
having  been  cancelled,  owing  to  the  defective  specification  on 
which  the  same  was  granted. 

The  schedule,  which  contained  a  full  description  of  the  in  ven* 
tion,  and  of  the  mode  of  using  it,  was  also  given  in  evidence. 

The  counsel  for  the  plaintifib  also  produced  and  read  in  evi- 
dence a  certificate  of  the  secretary  of  state,  duly  authenticated 
under  his  hand  and  official  seal,  and  certain  papers  thereto  an- 
nexed, in  the  words  and  figures  following: 

To  all  to  whom  these^presents  shall  come,  greeting: 

I  certify  that  the  annexed  is  a  true  copy  of  the  refsord  of 
cancellation  of  a  patent  granted  to  Joseph  Grant  on  the  1 1th  of 
August  1891,  and  cancelled  on  the  28th  of  April,  A.  D.  1895; 
also,  that  the  annexed  ira  true  copy  of  the  petition  praying 
tar  the  cancellation,  and  the  issuing  of  uiotber  patent  for  the 
same  invention. 

In  testimony  whereof,  I,  Henry  Clay,  aecrf  tary  of  stale  of 
the  United  States,  have  hereunto  subscribed  my  nune)  and 
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caased  the  seal  of  the  department  of  state  to  be  efiupsd.  Done 
at  the  city  of  Waahiogton,  thia  19th  day  of  Majf  A.D:  ISflS, 
and  of  the  independence  of  the  United  States  of  Amerfea^  the 
fifty-second. 

[i..  8.]  H.  Clat. 

This  patent  was  naturned  to  the  patent  office,  the  seal  broken, 
and  now  stands  cancelled,  owing  to  the  defective  specification 
on  which  it  was  issued,  and  another  patent  granted  (with  a 
corrected  specification),  on  the  29th  day  of  April  18S5,  bearing 
date  with  the  first,  and  for  the  same  invl^ntion. 

The  ^tition  of  Joseph  Grant,  of  Proridenee,  in  the  eoanty 
of  Proridence,  and  state  of  Rhode  Island,  hatter,. a  citizen  of 
the  United  States  of  America,  respectfully  represents,  that 
your  petitioner  has  inyented  a  new  and  useful  imprbrement  in 
the  mode  of  manufacturing  hat  bodies  by  the  combination  of 
motions,  viz.  the  rotatory  or  revolring  motion  with  the  yibrat- 
ing  or  traverse  motion,  which  forms  the  two  hat  bodies  by 
nachinery^  and  crosses  the  wool  frogi  one  extremity  of  the  hat 
oodies  to  the  other  at  one  operation,  called  <<  Grant's  improved 
winding  machine  for  setting  up  hat  bodies,''  according  to  the 
specification,  explanations,  and  drawings,  herewith  present^; 
which  the  subscriber  prays  may  be  taken  as  a  part  of  his  peti- 
tion — an  improvement  not  used  or  known  before  his  applica* 
tion,  the  advantages  of  which  your  petitioner  is  desirous  of 
securing  to  himself  and  his  legal  representatives. 

Your  petitioner  would  further  state,  that  he  has,  heretofore, 
viz.  on  the  11th  day  of  August,  A.D.  1881,  obtained  letters 
patent  from  the  president  of  the  United  States  for  his  said  im- 
provement, but,  owing  to  a  defective  specification  on  which 
the  same  were  granted,  he  prays  that  the  said  patent  may  be 
cancelled,  and  a  new  and  correct  one  granted,  embracing  the 
same  improvements,  so  far  as  tfie  same  are  set  forth,  in  the  ac- 
companying specification,  drawing,  and  explanationSi  Your 
petitioner  therefore  prays  that  letters  patent  of  the  United 
States  may  be  issued,  granting  to  your  petitioner,  his.heirs, 
administrators,  or  assigns,  the  full  and  exdusivetight  of  making, 
constructing,  using,  and  vending  to  others  to  be  used,  his'said 
improvement,  according  to  the  specification  and  drawings 
hereto  annexed,  agreeably  to  the  act  of  congress  in  such  case 
made  and  provided;  your  petitioner  having  paid  thirty  dollars 
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into  the  treamry  of  the  Vnited  States,  and  complied  with 
other  pcoYfomtMi  of  the  said  act  Aa  in  duty  bound,  will  ever 
pray.  Jo8B3PH  Geaht. 

To  the  Hod.  Henry  Cby,  Secretary  of  State  of  the  United 
States  of  America. 

Pratridenee^  JiprU  80,  1885. 

Aa  the  aaaignee  of  David  Curtia,  who  ^nraa  the  asaignce  of 
Joseph  Grant,  of  one  moiety  of  the  original  patent,  I  linite  in 
the  prayer  of  the  above  petitioner,  that  the  original  patent  may 
be  cancelled,  and  a  new  one  granted  to  the  aaid  Joseph  Grant, 
as  aboye  aet  forth.  SoLOicoir  Towubbnd. 

To  the  Hon.  Henry  Clay,  Secretary  of  State  of  the  United 
"States  of  America. 

Provideneef  Jlpril  80,  1885. 

The  counsel  for  the  defendant  objected  that  the  secretary  of 
state  had  no  power,  by  law,  to  accept  a  aurrender  of  and  to 
-cancel  aaid  letters  patent,  or  to  inquire  into  or  decide  upon  the 
eauaes  for  so  doing,  or  to  grant  said  second  .patent  for  the  same 
ioirention,  with  an  amended  specification,  for  the  unexpended 
portion  of  the  term  of  fourteen  years,  which  had  been  granted 
by  the  firat  patent 

The  court  decided  that  such  surrender  might  be  made,  when 
the  defect  in  the  apecification  arose  from  inadvertence  or  mis- 
take, and  without  any  fraud  or  miaconduct  on  the  part  of  the 
patentee;  and  that  the  aecretery  of  state  had  authority  to  accept 
aueh  aurrender,  and  cancel  tfie  record  of  the  patent,  and  to 
iaaoe  a  new  patent  for  the  unexpired  part  of  the  fourteen  years 
granted  under  the  old  patent  in  manner  aforeaaid.  To  which 
decision  the  counael  for  the  defendant  excepted. 

The  fourth  j^lea,  filed  on  the  part  of  the  defendant,  afier  ra- 
citing  the  apecification.  annexed  to  the  patent  of  the  plaintifia, 
averred  as  follows:  '^and  the  defendanta  aver  that  said  speci- 
fication does  not  eorroetly  or  accurately  describe  the  improve- 
OMOt  elaimed.by  the  said  Joseph  Grant  aa  his  invention;  but 
said  specification,  and  the  drawings  thereto  annexed,  are  alto- 
gether defective  in  thia,  among  other  things,  namely:  in  aaid 
specification  no  proportions,  sizes,  or  distances,  are  given,  and 
the  bigoeaa  or  aixe  of  none  of  the  principal  parts  of  said  ma- 
chine is  given  in  said  apeeifications  or  drawings,  but  the  same 
is  wholly  omitted;  and,  in  other  particulars,  said  speeification 
Vol;  VI.— 2D 
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and  drawings,  are  a)logether  defective.  And  the  defendants 
aver  that  said  8pecific«itiony  annexed  to  and  making  part  of  said 
letters  patent,  with  the  drawings  thereto  annexed,  do  net  con- 
tain a  .i^rilten  description  of  hi?,  the  said  Joseph  Orant^s  inven- 
tion and  improvement  afortsaidy  and  manner  of  using  it,  id 
such  fi*)l,  clear,  and  exact  terms  as  to  .distinguish  the  same 
/rom  all  other  things  before  known,  and  so  as  to  enable  any 
person  skiHed  in  the  art  of  which  said  machine  or  improve- 
ment is  ^  branch,  or  witli  which  it  is  most  nearly  connected^ 
toAiakeand  use  ihe  sime;  and  that,  for  the  cause  aforesaid, 
said  tctt^s  patent  are  void.  All  which  the  defendants- are 
ready  to  verify;  wherefore  they  pray  judgment  if  the  said 
Joseph  Grant  and  Solomon  Townsend  ought  to  have  or  main- 
tain their  aforesaid  action  against  them,  and  for  their  cf>«^«  '' 
To  which  plea  the  following  replication  was  filed: 

And  as  to  the  said  plea  of  the  said  Eliakim  Raymond  and 
Henry  Raymond,  by  tliem  fourthly  above  pleaded,  the^  said 
Joseph  Grant  and  Solomon  Townsend  say,  that,  by  reason  of 
any  thing  in  the  said  lasi  mentioned  plea  alleged,  they  ought 
not  to  be  barred  from  having  and  maintaining  their  aforesaid 
action  thereof  against  them,  the  said  Eliakim  Raymond  and 
Henry  Raymond,  because  they  say  that  the  specification  men- 
tioned in  the  said  last  mentioned  plea  does  correctly  and  accu- 
rately describe  the  improvement  claimed  by  the  said  Joseph 
Grant,  as  his  invention;  and  because  they  say  (urther,  ^ that 
neither  the  raid  specification,  nor  the  drawings  thereto  an- 
nexed, are  defective  in  any  of  the  particulars  in  thst  behalf 
alleged  in  the  said  last  mentioned  plea;  and  this  they,  the  said 
Joseph  Grant  and  Solomon  Townsend,  pray  may  be  inquired 
of  by  the  country;  and  the  said  Eliakim  Raymond  and  Henry 
Raymond  do  the  like,  &c. 

The  counsel  for  the  defendants  on  the  said  trial  introduced 
sundry  witnesses  to  prove  the  allegations  traversed  in  tlie  said 
fourth  plea,  and  insisted  that  they  had  proved  the  same,  and 
that  the  said  specification  of  the  said  Joseph  Grant  did  not  da- 
scribe  the  improvement  which  he  claimed  to  have  invented.  Id 
such  full,  clear,  and  exact  terms  as  to  distinguish  the  same  from 
all  other  things  before  known,  nor  so  as  to  enable  a  persoir 
skilled  in  the  art  or  science  of  which  it  is  a  branch,  or  with 
wbieh  it  is  most  nearly  connecied,  to  make  and  uae  the  same; 
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•Bd-tbey  requested  the  court  to  charge  the.  jury,  that  if  thej 
fooiid  that*  the  defendanls  had  maintained  and  proved  their 
tvermeiits  in  that  respect,  that  they  oiust  find  the  same  for  tho 
defendants; 'tvhich  instructions- {he  court  refused  toprtj  but 
Instructed  the  jury  that  the  pateot  would  not  h?.  void  on  thii 
ground,  unless  such  defective  or  imperfect  specification  or  de-. 
seriplion  arose  from  design^  afid  for  the  purpose  of  deceiving 
the  public;  to  which  opinion  the  counsel  for  the  defendants 
the  excepted. 

The  ease  was  argued  by  Mr  Webster,  for  the  defendanli  in 
Ihe  circuit  coart,  now  before  the  court  as  plaintifis  in  urror; 
and  by  Mr  OgdeUf  for  the  defendants,  plaintiffs  in  the  circuit 
court 

Mr  Webster.stated,  that  the  first  question  for  the  decision  of 
Ihe  court,  was  whether  the  secretary  of  state  can  accept  the 
iurrender  of  a  patent,  cancel  it,  and  grant  a  new  one  for  the 
unexpired  term  for  which  a  patent  had  been  gran  ted,. on  a  sug- 
gestion that  the  specification  is  defective  through  inadvertence 
or  mistake? 

It  cannot  but  be;dtaititM  whether  such  cancellation  can  be 
made  any  where,,  ao.  as  to  lake  out  a  now/ patent 

The  whole  q»tfem  of  paJteoto«  nssts.  on  statute  prfmnoBL 
There  is  no  commoin  law  power,  or  pcerogatawo  rigfii^  iir.  t&s^ 
president  to  Msue  m  potent.  In  this  pactfcuJar^  ouir'  losr  io  dBt 
fbreot  from  the  Eagpsh.  Ours  is  w  statkiOc  grant;;  t&eiiv  ta  aic 
omanltion  out  of  x  sMidO  prohibition.  Widii  u»,«thsfisuiiOiifi*  iw 
Statute;  with  ihemfprengative.  Our  stat^ite-rnvkn  tu^  pvovii- 
aioo  for'any  surrender,.  omI  the  issuingof  a  new  patent  thereon. 
Indeed,  it  seems  impoasfbfe  to  reconcile  such  a  proceeding  to 
the  requisitions  of  the  act. 

How  can  the  patentee  allege,  or  aasjgn  for  his  second  pa- 
tent, that  Ait  tmjmwemen/  had  not  been  known  btfore  that 
.  tgipKcaiion.  •  That  is  a  statute  requisition;  here,  in  the  case 
before  the  court,  it  had  been  in  use  three  years.  The  party 
ninst  daim,  and  in  this  case  does  claim,  under  his  second  pe« 
tent,  as  a  new  and  substantive  patent;  not  under  his  first,  with 
IB  amended  speeification. 

'.On  surronder  or  cancellation  of  the  patent,  the  party  comes 
tot  a  new  patent^  ibr  the  inme  invention.     Now,  in  all  such* 
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cases,  it  must  be  that  the  thing  has  been  used  or  known  before 
that  application.  In  this  very  case,  it  doe^  not  appear  tnat  nis 
petition  contained  ike  statute  requisttesj  it  refers  it  to  Atf ybr* 
mer  application. 

But  however  this  may  be,  the  secretary  of  state  has  no 
authority  to  make  a  record  of  cancellationi  and  to  issue  a 
new  patent  The  secretary  of  state  is  a  merely  ministeriil 
officer.  AH  the  laws  relating  to  granting  patents  regard  him  as 
merely  ministerial.  HIb  department  is  denominated  an  exe* 
cutive  department.  He  has  no  where  any  particle  of  judicial 
power.  On  the  subject  of  patents,  as  well  as  all  others,  he 
acts  wholly  ministerially. 

By  the  first  patent  law,  April  10,  1790,  the  secretaries  of 
state,  war,  and  attorney-general,  were  invested  with  authority 
to  grant  or  refuse  patents.  But  this  was  repealed  by  the  ex- 
isting  law  of  February  21,  1793.  The  power  of  granting  or 
withholding  patents,  was  bf  this  act  taken  away  from  every 
body.  The  secretary  was  to  give  the  patent  out,  on  certain 
requisitions  being  complied  with,  without  exercising  any  judg- 
ment, or  making  any  inquiry;  and  the  patent  was  to  avail  the 
grantee  what  it  might,  according  to  the  truth  of  the  represents- 
tions  of  the  patentee.  It  is  matter  of  right,  and  matter  of 
course,  to  issue  the  patent;  if  the  reiquisites  of  the  law  be 
complied  with.  The  secretary  has  nothing  to  do  but  make 
out  the  patent 

He  is  applied  to  as  keeper  of  the  seal.  And  if  a  dispute 
arises  between  inventors,  the  secretary  cannot  decide  it;  he 
is  to  appoint  umpires.  Sect  9.  He  is  not  trusted  to  decide 
even  whether  the ybrm  of  the  letters  patent  be  conformable  to 
law;  that  belongs  to  the  attorney-general. 

The  general  power  of ^  the  secretary  is  commented  on  in 
Marbury  v.  Madison,  1  Cranch,  159,  160.  He  is  to  record 
diplomatic  transactions;  but  he  cannot  alter  or  cancel  those 
records.  He  records  treaties  and  acts  of  congress;  but  those, 
of  course,  he  cannot  alter. 

The  secretary  has  no  power  to  record  in  his  office  any 
transaction,  not  his  own,  except  so  far  as  authorised  by  statute. 

In  regard  to  patents,  the  statute  declares  what  shall  be  re- 
corded. 

1.  The  patent  itself.    2.  The  assignment  of  it,  if  requested. 
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These  are  all.  The  secretary  has  nothing  more  to  do.  As  to 
cancelling  a  patent,  he  iB/uncius  officio. 

The  breaking  the  seal^  or  other  caneellatioo'by  the  patentee 
of  bis  patent,  is  just  as  effectual  if  done  any  where  else  as  if 
.  clone  at  the  state  department  It  is  not  a  transaction  which 
the  law  has  prescribed  for  recording  any  where*  He  can 
neither  authorise  this  cancellation^  nor  forbid  it;  nor  make  it 
matter  of  official  record. 

The  vacating  and  cancelling  the  record  of  a  patent  is  in  its 
nature  a  judicial  act  The  act  of  1793  treats  it  as  such,  atut 
provides  two  modes  qfauch  vacation.  Cited  the  6th  and  10th 
sections  of  the  act 

The  common  law,  also,  provides  a  mode.  7%e  court  can- 
not add  a  fiew  section  to  the  act. 

In  England,  the  repealing  of  patents  is  always  regarded  as 
a  judicial  act    Godson  on  Patents,  900. 

The  limitations,  under  which  the  coifrt  belowthought  the 
secretary  could  vacate  one  patent  and  issue  another,  show 
that  the  power  he  is  expected  to  exercise  is  judicial.  The 
delect  must  arise  from  inadvertence  or  mistake,  without  fraud 
or  misconduct  The  power  of  the  secretary  to  act,  then,  de* 
pends  upon  his  having  adjudged  the  case  to  be  one  of  niistake, 
and  not  a  case  of  fraud.  This  is  judicial  power.  How  can 
the  secretary  make  this  judicial  investigation. 

1.  He  has  no  parties  before  him,  and  no  power  to  bring 
persons  before  him.  When  done  in  court,  this  is  done  in  the 
presence  of  litigant  parties.  2.  He  cannot  summon  wit- 
nesses before  him,  and  if  they  should  come  voluntarily,  he  ean*. 
not  administer  an  oath  to  them.  Such  oaths  would  be  extra- 
judicial and  nugatory.  He  cannot  require  the  party's  own  oath. 

Now,  whether  the  want  of  a  proper  specification  be  the  effect 
of  accident  or  of  fraud,  is  a  question  of  fact;  and  it  is  to  be  de- 
cided by  the  secretary,  witliout  parties,  oaths  or  witnesses. 

Besides,  the  surrender  is  to  be  accepted  only  when  the  spe- 
cification is  defective.  Is  not  that  very  question  a  question 
of  fact,  or  a  mixed  question  of  law  and  fact?  Certainly  it  ia« 
It  is  for  the  jury:  even  a  court  cannot  (feterminc  it  without 
a  jury. 

By  act. of  April  SOth,  1818,  the  secretary  of  state  appoints  a 
superintendent.    Does  he  delegate  to  him  his  judicial  power? 
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There  is  but  one  way  of  answering  this  ticw  of  the  subject 
It  must  be  contended,  that  in  every  case,  op  the  mere  sugges- 
tion of  the  patentee,  a  new  patent  is  to  bo  issued  for  the  resi* 
doe  of  the  termy  with  an  amended  specification:  leaving  it  to 
be  decided,  when  suit  should  be  brought,  whether  the  defect 
wu  inadvertent  or  fraudulent 

This  would  change  the  whole  patent  system.  Its  effects 
would  be  monstrous.  Patentees  would  try  their  claims  under 
one  specification;  they  might  fail;  and  they  would  call  it  tn- 
mdvertencCf  and  try  another  experiment. 

A  man  builds  an  expensive  factory,  puts  in  costly  machi- 
nery, not  patented,  not  described  in  any  specification;  he 
expends  much  money;  by  and  by,  he  is  sued  for  violating  a 
pitent,  and  he  finds  that  since  he  built,  an  old  patent  has 
eome  out  with  a  new  specification.  A  hearing,  of  which  he 
knew  nothing,  has  been  had  before  the  secretary,  and  a  new 
patent  has  issued,  and  he  is  called  on  to  stop  his  factory. 
Now  this  supposed  (<\se  is  the  very  case  before  the  Court, 
The  defendants  erected  their  works  in  1823,  1824.  They 
knew  of  the  plaintiff's  patent  of  August  11, 1821,  but  it  did 
not  describe  any  machinery  used  by  them.  But  in  1825  he 
surrendered  his  first  patent,  took  out  another,  with  a  specifica- 
tion describing  their  machinery  f  and  sued  them.  Under  the 
direction  of  the  court  he  has  recovered  a  verdict  foe  three  thou- 
sand two  huncired  and  $ixty-six  dollars;  and  is  entitled,  of 
course,  to  have  this  trebled^  and  the  defendants  are  ruined. 
is  this  hgal?  A  bill  in  equity  is  pending  also,  to  stop  the 
defendants'  factory. 

Now,  what  reason  is  there  for  saying  that  defendants  shall 
suffer  these.losses,  even  by  the  mistake  or  inadvertence  of  the 
patentee  The  invention  hacl  become  public,  and  if  not  pro- 
tected by  the  first  patent,  it  was  gone  forever.  A  bad  patent 
b  no  patent  1  Barn.  &  Aid.  386.  It  may  be  well  for  con- 
gress to  give  the  courts  or  judges  power  to  vacate'  patents  on 
patentee's  own  motion;  but  then  congress  would  provide  lim«» 
tations  and  securities  for  innocent  persons.  On  the  doctrine 
of  this  case  there  sre  no  securities. 

What  are  the  consequences  of  such  a  principle?  A  man 
finds  out  there  are  other  m«tchines  made  like  his,  which  he 
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would  like  to  Mtop;  he  sets  up  inadyertence,  gets  t  oew  ptt^ty 
and  stops  theoi.  I/ht  swears  it,  who  can  denjf  iif  liisqf 
youngtr  daity  and  he  swears  he  meant  to  describe  it.  This 
would  furnish  irresistible  temptation  to  perjury. 

There  is  a  deeper  objection.  A  man  makes  an  inyentioo; 
be  gets  a  patent,  but  his  Specification  does  not  describe  it,  bpt 
jlescribes  something  else.  In  the  meantime,  the  public  asei^ 
not  what  he  has  patented »  but  what  he  has  hot  Now,  how 
is  the  public  to  be  deprived  6(  the  use  of  this  ?  It  is  de- 
nied that  they  can  be  prevented  this  use.  The  decision  of 
this  court  in  Fennock  v.  Dialogue,  proves  this  cannot  be* 
The  invention  was -used  and  known  before  it  was  patented* 
A  patent,  not  describing  an  invention,  is  void  as  to  that  inveiH 
tion,  and  does  not  protect  it.  The  invention,  by  a  single 
iDonth's  use,  unprotected  by  a  patent,  becomes  public  property 
and  can  never  be  resumed. 

Whether  the  patent  be  void  through  fraud  or  inadverfeenee^ 
if  it  does  not  describe  the  invention,  then  the  invention  is  not 
protected,  but  has  become  public  property.  Pennock  v.  Dia- 
Jogue  so  decides. 

In  England  a  scire  facias  to  repeal  a  patent  it  a  erimtnal 
proceeding,  and  does  not  allow  costs.  7  Term  Hep.  3(17;  God- 
son, SOI. 

This  case  was  tried  in  New  York  before  Pennock  v*  Dia^ 
logue  was  decided  in  this  court 

The  only  case  applicable  to  the  one  now  before  the  coart  is 
Morris  v.  'Huntington,  I  Paine,  348.  That  was  decided,  in 
18S4.  Its-  doctrine  was  materially  changed  by  Pennock  and 
Dialogue.  Aller  all,  that  case  only  decides,  that  a  patent,  wbilsl 
another  is  in  existence,  is  void.  The  judge  then  goes  on  to 
say,  it  may  be  surrendered. 

It  seems  admitted  that  the  new  patent  ought  not  to  reach  back 
so  as  to  affect  those  who  had  already  used  the  invention.  Bat 
how  can  this  distinction  be  made?  .  Cited  to  this  point,  Brooke 
V.  Clarke,  1-  B.  and  A.  396,  note. 

Tbe  great  and  conclusive. objection  is  tKis;  the  new  jMtelit 
is  granted  on  the  new  application,  and  the  invention  had  been 
public  four  years.  This  is  fully  settied  in^be  caseof  Pennoek 
V.  Dialogue. 

The  second  point  is  presented  on  the  defendants'  fourth  plea. 
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The  court  instructed  the  jury  that  the  patent  would  not  be  void, 
unless  the  defective  or  imperfect  specification  arose  from  it- 
sign,  or  the  purpose  of  deceiving  tlie  public 
This  point  presents  two  questions. 

1.  Whether  the  patent  would  be  void  or  not;  for  the  reasons 
stated;  the  direction  of  the  court  was  not  pertinent  to  the  issue. 
The  parties  Were  at  issue  on  a  question  "bt  fact;  witnesses 
were  examined,  and  counsel  had  summed  up;  but  the  court 
told  the  jury  the  issue  was  immaterial,  and  under  this  ques- 
tion the  jury  found  a  verdict  for  plaintiff. 

It  can  require  no  argument  to  prove  that  this  is  an  illegal 
direction.  2  Day's  Reports,  519;  1  Starkie,  388;  9  Cranch, 
339,  355. 

2.  If  the  question  had  legally  arisen,  the  law  was  wrongly 
stated. 

It  is  insisted,  that  the  plea  waa  a  good  bar.  If  the  specifi- 
cation was  defective,  as  set  forth  in  the  plea,  the  plaintiff  could 
not  recover,  whether  that  defect  arose  from  accident  or  design. 
The  very  words  of  the  third  section  of  the  statute  require 
this.  There  are  certain  conditions  precedent  to  be  complied 
with,  btfare  an  inventor  can  obtain  a  patent.  This  is  one 
of  them.  The  language  of  this  section  is  emphatic  and 
absolute;  it  could  not  be  stron^r.  Courts  may  just  as  well 
dispense  with  the  oath. 

Suppose  he  omit  to  deliver  any  written  specification  what- 
ever; can  he  afterwards  say  that  omission  was  owing  to  inad- 
vertence? Tet  a  d^ective,  or  bad  specification,  is  no  specific 
cation*  The  same  law  that  requires  a  written  specification, 
requires  a /ti//  and  accurate  one,  A  defective  one  is  no 
better  than  none  at  all.  Suppose  he  omit  to  sign  the  specifi- 
cation, can  that  be  cured? 

*A  party  is  to  describe  his  invention  so  as  to  answer  two  pur- 
poses: 

1.  To  distinguish  it  from  all  other  things  before  known. 
S.  To  enable  any  person  skilled  in  the  art  to  make  and  use  it 
If  he  fail  in  either  of  these,  he  fails  in  a  condition  precedent 

This  is  all  very  clear,  and  there  would  be  no  doubt  about  it 
but  for  the  sixth  section.  That  section  has  been  supposed  to 
raise  the  doubt 

This  section^  as  has  been  observed  by  most  judges,  is  ioart? 
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fully  drawn.  It  speaks  of  the  right  of  a  defendant  to  give  tkU 
act  in  evidence^  in  an  action  founded  on  the  act  itself.  It 
is  not  grammatical.     It  seems  borrowed  from  the  law  of  1791. 

The  first  important  remark  is,  that  the  preceding  sections 
have  described  tlie  whole  extent  of  the  patentee's  right  This 
section  has  for  its  object,  the  giving  of  immunities  and  protec« 
tlon  to  those  who  may  be  sued  by  patentees.  Therefore,  its 
object  was  not  to  enlarge  the  right  of  patentees.  Second,  most 
of  its  provisions  are  only  affirmative,  and  the  right  existed  be- 
fore. The  action  being  case,  all  the  material  defences  are 
competent  Third,  it  gives  some  matters  as  a  defence  not 
mentioned  in  the  first  act,  such  as  license  or  abandonment  to 
the  public.  Fourth,  it  does  not  repeat  the  same  objections 
to  specification. 

It  allows  the  defendant  to  prove  three  things  as  fatal  defects 
in  his  specification.  1.  That  it  does  not  contain  the  whole 
truth  relative  to  the  discovery,  with  intent  to  deceive  the  public 
This  provision  may  stand  with  the  first  section.  S.  That  it 
contains  more  than  is  necessary  to  produce  the  described  eflfeot; 
with  intent  to  deceive  the  public  This  may  stand  with  the 
third  section.  3.  That  the  thing  had  been  used,  or  described 
in  a  public  work.    This  may  also  stand. 

Now,  the  fraudulent  intent  is  applied  only  to  the  two  first 
In  these  eases  congress  may  say  that  fraud  shall  be  proved; 
because^  even  with'  these  defects,  it  may  be  a  patent,  and  a  very 
useful  patent 

It  may  be  a  valid  patent,  though  the  patentee  take  it  but  for 
part  of  his  invention;  yet  if  he  fraudulently  deceive  the  public 
by  keeping  part  back,  it  shall  be  void.  So  it  may  be  a  good 
and  valuable  patent,  though  it  contain  more  than  is  necessary 
to  product  the  described  efiect  But  if  it  be  not  so  described 
as  to  be  distinguished  from  other.things  before  known,  or  so  that 
skilful  persons  can  use  it,  it  is  no  patent ^  or  qf  no  use  at  all. 
These  last  objections  go  to  its  very  existence;  and  are  there- 
fore made  prerequisites.  They  are  absolute  conditions  pre- 
cedent. 

But  the  main  consideration  yet  is,  that  this  sixth  section  has 

an  object  of  its  own.     It  looks,  not  so  much  to  the  defence  in 

its  suits,  as  to  the  Judicial  vacation  qf  the  patent.     It  does 

not  look  mainly  to  the  defence  of  the  suits,  because  it  leaves 

Vol.  VI.— «  E 
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out  several  known  ground^  of  defence.  1.  License.  2,  AbftO- 
donment  to  the  public.  3.  That  the  patent  is  broader  than  the 
invention.  4.  That  the  machine  is  not  well  described.  All 
these  are  defences,  and  yet  not  mentioned  here. 

The  object  of  the  sixth  section  is  like  that  of  the  tenth,  to 
repeal  for  fraud  proved.  All  this  may  stand,  without  con- 
tradicting the  third  section,  or  doing  violence  to  its  language. 

Indeed,  Pennock  and  Dialogue,  2  Peters,  1,  has  apparently 
decided,  this.  The  sixth  section  speaks  of  inventions  known 
be/ore  the  patentee's  discovery.  This  does  net  contradict  the 
third  section — <<  known  before  application.*^  The  court  has 
settled  this,  and  it  decides  this  case. 

The  plaintiff  relied  below  on  the  following  cases.  Park  v. 
Little  and  Wood,  S  Washington,  196,  in  April  1813;  Gray  et 
ak  V.  James,  1  Peters's  C.  C.  Rep.  401,  1817. 

But  it  does  not  iippear  in  this  case  whether  the  defendant 
was  or  was  n6t  proceeding  with  a  view  to  vacate  the  patent. 
Most  probably  he  was;  for  at  that  time  such  was  the  practice. 
This  is  rendered  still  more  probable  by  a  decision  looking  the 
other  way  in  1880,  by  the  stfme  judge.  Kneass  v.  Schuylkill 
Bank;  4  Wash.  C.  C.  Rep.  13.  This  cast  is  ckarly  for  the 
plaintiffs  in  error. 

Thp  case  of  Whittemore  v.  Gutter,  1  Gallison,  419,  decided 
in  May  1813,  was  probably  a  case  to  vacate;  at  any  rate  the 
judges  doubted,  and  would  have  divided  if  the  case  had  turned 
on  this  point  The  case  of  Lowell  v.  Lewis,  1  Mason,  183, 
in  1817,  was  jirobably  a  similar  case;  page  189  cited  paHicu- 
larly. 

How  can  the  court  dispense  with  the  express  words  of  the 
third  section.  Here  they  are  put  into  the  form  of  a  special  plea; 
can  they  be  disregarded?  Suppose  there  be  but  one  witness; 
though  this  is  merely  a  fuMnal  requisite,  can  the  court  dis- 
pense with  it? 

Besides,  why  should  the  statute  require  a  specification, 
unless  it  was  to  be  full  and  accurate?  For  what  purpose 
should  an  insufScient  specification  be  enjoined?  The  court 
may  as  well  say  there  shall  be  none.  The  statute  says  as  im- 
peratively what  the  specification  shall  contain,  as  that  there 
shall  be  a  specification  at  all.  If  an  imperfect  or  defective 
specification  does  not  render  a  patent  void,  what  harm  does 
it  do  to  it?    Let  this  question  be  answered. 
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Now,  the  patentee  says  hia  qiectfication  in  18£1  waa  ife- 
fteHvtj  not  through  fraud,  but  d^eetive.  But  why  waa  not 
that  patent  good,  or  thia?  If  defectiye  thrcagh  fraud  he  ciiuld 
nut  get  another.  It  muat  be  presumed  to  be  defective  thrf^ugb 
inadverienee .  If  ao,  what  need  of  a  new  one? 
Compare  the  two  rules  of  law  decided  in  thia  caae  together. 
1.  The  judge  held,  that  party  might  surrender  his  patent 
and  take  a  new  one,  when  the  specification  in  the  firat  wu  de- 
fective through  miatake,  and  without  fraud.  2.  The  court 
ruled,  that  though  a  specification  be  altogether  defective,  yet 
the  patent  is  not  void,  unless  such  defect  arise  from  design. 

How  can  these  things  stand  together?  If  the  last  proposition 
be  true,  all  inquiry  about  the  first  is  idle;  unless  the  question 
be,  whether  a  man  having  one  good  patent  may  surrender  it 
and  take  out  another  good  one  for  the  same  thing. 

It  is  now  matter  of  aettled  law,  that  if  a  patent  b^  broader 
than  the  inventioii  it  ia  void;  and  it  is  never  inquired  whether 
Ais  ariae  from  design  or  accident  In  nine  times  out  of  ten 
it  arises  from  inadvertence.  Now,  on  what  principle  is  this  ? 
Notbecauae  the  plaintiff's  invention  has  not  been  invaded.  It 
may  have  been  exactly  copied.  It  ia  because  be  has  not 
rightly  described  what  he  elaimedf  and  therefore  his  patent 
proteeta  him  in  nothing. 

So  if  a  patent  be  for  an  improvement  of  an  old  machine,  it 
must  state  the  improvement  accurately,  and  distinguish  be- 
tween what  ia  old  and  what  new. 

Finally,  the  English  statute  has  always  been  construed  the 
other  way. 

Our  sixth  section  is  a  substitute  for  the  English  scire  facias.* 
Cited  Davis's  Patent  Cases,  413;  Godson,  124;  Holroyd,  100, 
note. 

Cited  alao  Dodson's  PatenU,  56;  1  Term  Rep.  605;  1  Waib. 
C.  C.  Rep.  71;  3  Wash.  C.  C.  Rep.  198;  1  Mason,  189,  190; 
4  Id.  9, 10;  3  Wheat  518;  2  Hen.  Black.  478;  1  Ves.  and 
Beames,  67;  8  Term  Rep.  101;  2  Car.  and  Paine,  558,  565; 
11  East,  107;  14  Yes.  131. 

Mr  Og^en,  forUhe  defendants  in  error. 
The  first  question  is,  whether  the  secretary  of  state  of  the 
United  States  has  a  power  by  law  (o  accept  of  the  surrender  of 
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and  to  cancel  a  patent  which  had  on^  been  Isaued,  and  to 
grant  a  aecond  patent  for  the  aime  invention,  with  an  amended 
specification  for  the  unexpired  portion  of  the  term  of  fourteen 
years  which  had  been  granted  by  the  first  patent? 

Upon  this  question^  there  is  not  known  a  single  case  where 
the  point  has  been  expressly  decided  in  the  United  States.  The 
patent  law  is  silent  upon  the  subject;  and  tlie  qucstbn  must 
then  be  decided  upon  general  principles. 

A  patent  for  a  useful  machine  la  a  grant  of  the  exclusive 
privilege  of  making  and  using  the  machine  for  a  limited  time. 
Now  it  would  seem  that  a  grantee  may  surrender  his  grant 
A  man  who  has  a  privilege  may  surrender  that  privilege.  If 
a  man  cancels  his  patent  upon  record,  it  amounts  to  a  surren- 
der of  it 

The  difficulty  in  the  question,  if  there  be  any,  must  be  in 
the  other  branch  of  it  Has  the  secretary  of  state  the  power 
after  the  surrender  of  one  patent  to  grant  a  new  one  for  the 
same  invention,  with  an  amended  specification  for  the  unex- 
pired portion  of  the  term  of  fourteen  years  which  had  been 
granted  by  the  first  patent?  Why  should  he  not?  When  the 
first  patent  is  canceUed,  the  invention  is  unprotected.  If  a 
useful  one,  why  should  not  the  inventor  have  the  benefit  of  it? 

He  certainly  never  intended  to  abandon  the  benefit  of  it  to 
the  public.     His  first  patent  is  evidence  of  that 

A  specification  requires  to  be  drawn  with  great  accuracy. 
Mechanics,  by  whom  machines  are  usually  invented,  it  cannot 
be  supposed  are  capable  of  drawing  a  proper  specification. 
Can  it  be  supposed  that  the  law  ever  -intended  to  punish  their 
ignorance  in  drawing  a  very  special  legal  paper  by  a  for- 
feiture of  all  the  advantages  of  their  invention? 

It  is  apprehended  that  the  issuing  a  new  patent  in  England, 
where  there  has  been  no  sufficient  speeification  to  comply 
with  the  condition  of  the  first  patent,  is  pretty  much  a  matter 
of  course. 

In  the  case  Ex  parte  Beck,  1  Bro.  Ch.  Rep.  575,  the  lord 
chancellor  says,  <<  that  perhaps  upon  the  petitioner's  applying 
for  a  new  patent,  the  officers  might,  under  these  circumstances, 
b^. induced  to  remit  their  fees;  but  that  he  could  give  no  re- 
lief upon  the  present  petition."  Here  the  lord  chancellor 
speaks  of  the  issuing  of  a  new  patent  as  a  matter  of  course. 
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In  our  patent  law,  the  inventor  must  file  his  specification  be- 
ibre  be  can  procare  his  patent  In  England,  the  patent  con- 
tains  upon  its  face  a  condition  that  if  the  patentee  shall  not 
make  and  file  a  specification  within  a  limited  time  after  the 
date  of  the  patent,  then  the  patent,  and  all  the  liberties  and 
adyantagjcs  under  it,  shall  cease  and  be  void. 

One  of  the^cases  cited  by  the  plaintiff  in  error  shows  that 
the  specification  is  not  filed  within,  the  time  mentioned  m  the 
patent;  although  the  patent  is  void,  a  new  one  may  be  tijten 
out  by  the  inventor  for  the  same  invention. 

This  case,  in  principle,  seems  to  support  the  proposition  for 
which  the  defendant  in  error  contends;  that  if  a  first  patent  isvoid 
for  want  of  a  specification,  or  for  want  of  a  sufficient  specifica- 
tion, a  new  one  may  be  issued  for  the  same  invention  to  the 
same  inventor.  In  the  case  of  Morris  v.  Huntington,  1  Paine's 
Rep.  of  Cases  in  the  Second  Circuit,  355,  ^fr  Justice  Thompson 
says,'  '<  I  see  po  insuperable  objection  to  entering  a  vacatur 
of  the  patent  of  record  in  the  department  of  state,  if  taken 
out  inadvertently,  or  .by  mistake.  AH  the  proceedings  in  that 
department  on  the  subject  of  patents  are  ex  parte^  except  in 
the  case  of  interfering  applications.  The  department  acts  rather 
ministerially  than  judicially,  and  upon  the  representation  of 
the  applicant,  without  entering  into  an  examination  of  the 
question  of  right;  and  there  seems  to  be  no  good  reason  why 
on  a  like  ex  parte  application,  the  patent  may  not  be  surren-. 
dered  and  cancelled  of  record,  if  no  misconduct  be  imputable 
to  the  patentee  in  taking  it  out''    Cited  also  page  356. 

So  far  then  m  this  question  has  ever  arisen  in  any  of  our 
courts,  the  right  to  surrender  an  old  patent  and  procure  a  new 
one  has  been  recognized.  Cited  also  Barrett  et  al.  v.  Hall,  1 
Mason,  475^  as  to  the  second  point. 

The  second  point  is  settled  by  the  express  terms  of  the  pa- 
tent law,  and  by  the  adjudications  which  have  taken  place 
under  it 

1.  By  the  express  terms  of  the  patent  law. 

The  sixth  section  of  the  patent  act  declares,  <<  that  the  de- 
fendant shall  be  permitted  to  plead  the  general  issue,  and  give 
this  act  and  any  special  matter  in  evidence,  of  which  notice  in 
writing  must  bttve  been  given,  &c.  thirty  days  before  the  trial; 
tending  to  prove  that  the  5pecification  filed  by  the  plaintiff 
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does  not  contain  the.  whole  truth  relatiye  to  flie  diacoveryy  or 
that  it  eontaina  mote  than  ia  neceaaary  to  prodooe  the  dcaeribed 
efleet^  which  conceaiment  or  addition  shall  fully  appear  to  have 
been  made /or  the  purpose  ofdecdtinfc  the  public j  ^c  4^. 

S09  therefore,  if  the  apecifieation  does  not  contain  (he  whole 
truth  pehitive  to  the  discovery,  or  if  it  containa  more  than  ia 
neceaaary  to  produce  the  described  efiecf,  the  patent  ahall  not, 
for  these  cauaea,  or  efther  of  them,  be  evidence  unleaa  <'the 
concealment  or  addition  shall  fully  appear  to  have  been  'mde 
for  the  purpoae  of  deceiving  the  public.'' 

2.  By  the  adjudications  which  have  taken  place  under  the 
law. 

The  first  case  in  which  the  question  came  up,  waa  the  case 
of  Whitney  v.  Carter,  in  the  circuit  court  of  Georgia  That 
case  is  cited  in  Mr  Fessenden's  Essay  on  the  Law  of  Patents, 
123. 

His  honour.  Judge  Johnson,  in  charging  the  jury  in  that 
case,  said,  ^  he  considered  the  defendants'  second  objection 
equally  unaupported,  and  referred  to  the  aixtfi  section  of  the 
patent  law,  by  which  it  is  required  that  the  concealment  alleged 
(in  order  to  defeat  the  patentee'a  recovery)  moat  appear  to 
have  been  made  for  the  purpoae  of  deceiving  the  public 
That  Mr  Whitney  could  have  no  motive  for  such  conceal- 
ment," &c.  &c 

In  the  caae  of  Gray  and  Oagood  v.  James  et  al.  1  Peters's  C. 
C.  Rep.  894,  this  question  came  up  before  the  circuit  court  in 
Pennsylvania.  Judge  Waahtngton  aaya,  c<but  if  the  jury 
should  be  of  opinion  that  the  apecifieation  ia  materially  defec* 
tive,  the  objection  will  not  be  aufficient  to  invalidate  the  plain- 
tifi^s  patent,  unleaa  they  ahould  also  be  satiafied  that  the  con- 
cealment of  the  circumstances  not  described,  waa  intended  to 
deceive  the  public" 

lii  the  case  of  Whiltemore  v.  Cotter,  1  Gallia.  429,  Mr  Justice 
Story  says,  <<  any  defect  or  concealment  in  a  apecifieation  to 
ivoid  a  patent,  muat  ariae  from  an  intention  to  deceive  the 
public"  In  the  caae  of  Lowell  v.  Lewis,  1  Maaa.  189,  the 
aame  learned  judge  makes  a  aimilar  declarafcioD. 

Mr  Chief  Justice  Maeshall  delivered  the  opinion  of  the 
Court 


JANUARY  TERM  tBS2.  939 

Thif  action  wai  brovght  by  Grant  and  Townaend  againai 
E.  and  H.  Raymond^  to  r^eover  damages  fer  an  infringement 
of  their  right  under  a  patent  granted  to  the  plaintiff  Joseph 
Grant,  in  April  1625.  It  recited  that  a  former  patent  had 
been  issued  in  August  1821)  to  the  same  person  for  the  same 
improrementy  **  which  had  been  cancelled,  owing  to  the  defee- 
tiye  specification  on  which  the  same  was  granted  J'  Hie  ez- 
dusiye  privilefe  given  by  the  patent  on  which  the  suit  is 
brought,  is  to  continue  fourteen  years  from  the  day  on  which 
the  original  was  issued. 

One  of  the  pleas  filed  by  the  defendants,  contained  the  fol- 
lowing  averment:  *^  and  the  defendants  aver  that  said  speci- 
fication does  not  correctly  or  accurately  describe  the  improve- 
ment claimed  by  the  said  Joseph  Grant  as  his  invention,  but 
said  specification,  and  the  drawings  thereto  annexed,  are  alto- 
gether defective  in  this,  among  other  things,  namely:  in  said 
spe(iification  no  proportion,  sizes  or  distances  are  given,  and 
the  bigness  or  size  of  none  of  the  principal  parts  of  said  nia- 
chine  is  given  in  said  specifications  or  drawings,  but  the  same 
is  wJiblly  omitted;  and  in  other  particulars,  said  specifications 
and  drawings  are  wholly  defective:  and  the  defendants  aver 
that  said  specification  annexed  to  and  making  part  of  said  let- 
ters patent,  with  the  drawings  thereto  annexed,  do  not  contain 
a  written  description  of  his  the  said  Joseph  Grant's  invention 
and  improvement  aforesaid,  and  manner  of  using  it,  in  such 
full,  clear  and  e^act  terms,  as  to  distinguish  the  same  from  all 
other  things  before  known,  and  so  as  to  enable  any  perspn 
skilled  in  the  art  of  which  said  machine  or  improvement  is  a' 
branch,  or  with  which  it  is  most  nearly  connected,  to  make 
and  use  the  same;  and  that  for  the  cause  aforesaid,  said  letters 
patent  are  void." 

The  plaintiffs  reply  that  they  ought  not  to  be  barred,  <<  be- 
cause they  say  that  llie  specification  mentioned  in  the  said  last 
mentioned  plea,  does  correctly  and  accurately  describe  the 
improvement  claimed  by  the  said  Joseph  Grant  as  his  invent 
tion;  and  because  they  ny  further,  that  neither  the  said  speci- 
fiTcation,  nor  the  drawings  thereto  annexed,  are  defective  in 
any  of  the  particulars  in  that  behalf  alleged  in  the  said  last 
mentioned  pljca,  and  this  tliey  pray  may  be  inquired  of  by  the 
country. ''    On  this  replication  issue  was  joined.* 
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At  the  trial  the  counsel  for  the  defeDdants  objected  that  the 
secretary  of  state  had  no  power  by  law  to  accept  a  surrender 
of|  and  to  cancel  the  said  letters  patenti  or  to  inquire  into  or 
to  decide  upon  the  causes  for  so  doing,  or  to  grant  said  second 
patent  for  the  same  invention  with  an  amended  specification, 
for  the  unexpired  portion  of  the  term  of  fourteen  years  which 
had  been  granted  by  the  first  patent 

The  court  decided  that  such  surrender  might  be. made  when 
the  defect  arose  from  inadvertence  or  mistake,  and  without 
any  fraud  or  misconduct  on  the  part  of  the  patentee;  and  that 
the  secretary  of  state  had  authority  to  accept  such  surrender, 
and  cancel  the  record  of  the  patent,  and  to  issue  a  new  patent 
for  the  unexpired  part  of  the  fourteen  years  granted  under  the 
old  patent,  in  manner  aforesaid.  To  which  decision  the  coun- 
sel for  the  defendants  excepted. 

After  adducing  the  testimony  on  which  they  relied  to  sup- 
port their  plea  herein  before  stated,  the  counsel  for  the  defend- 
ants moved  the  court  to  instruct  the  jury  that  if  they  found 
that  the  defendants  had  maintained  and  proved  their  averments 
in  that  respect,  that  they  must  find  the  same  for  the  defend- 
ants; ^hich  instructions  the  court  refused  to  give,  but  instruct- 
ed the  jury  that  the  patent  would  not  be  void  on  this  ground, 
unless  such  defective  or  imperfect  specification  or  description 
arose  from  design,  and  for  the  purpose  of  deceiving  the  public; 
to  which  opinion  the  counsel  for  the  defendants  also  excepted. 

The  jury  found  a  verdict  for  the  plaintifi*s,  and  assessed  their 
damages  to  three  thousand  two  hundred  and  sixty-six  dollars 
sixty-six  cents:  the  judgment  on 'Which  is  brought  before  this 
court  by  a  writ  of  error. 

The  first  question  in  the  cause  respects  the  power  of  the 
secretary  of  state  to  receive  a  surrender  of  a  patent,  cancel  the 
record  thereof,  and  issue  a  new  patent  for  the  unexpired  part 
of  the  fourteen  years  for  which  the  original  had  been  granted. 
The  court  was  of  opinion  that  this  might  be  done  ^  when  the 
defect  in  the  specification  arobC  from  inadvertence  or  mistake, 
and  without  any  fraud  or  misconduct  on  the  part  of  the  pa- 
tentee. " 

The  right  of  the  patentee  to  surrender  his  patent  has  not 
been  denied,  but  the  plaintifis  in  error  insist  that  no  power 
exists  to  grant  a  new  patent  for  the  unexpired  term.    The 
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wofdi  of  the  act,  they  ny,  do  not  confer  this  power.  It  eaniiot 
be  ezM^ised  with  its  neeesiary  guards  by  the  department  of 
state;  andjnconyenience  of  no  inconsiderable  magnitude  might 
'  result  4o  the  public  from  its  exercise.  The  secretary  of  state 
isy  in  the  act  of  making  out  patents,  a  mere  ministerial  officer, 
and  can  exercise  no  power  which  is  not  expressly  given. 

It  is  undoubtedly  true,  that  the  secretary  of  state  may  be 
eonsidered,  in  issuing  patentSi  as  a  ministerial  officer.  If  the 
prerequisites  of  the  law  be  complied  with^  he  can  exercise  na 
judgment  on  the  question  whether  the  patent  shall  be  issued. 
It  is  equally  true  that  the  act  of  congress  contains  no  words 
which  expressly  authorise  the  secretary  to  issue  a  corrected 
patent,  if  the  original,  from  some  mistake  or  hiadyertence  in 
the  patentee,  should  be  found  incompetent  to  secure  the  re^ 
ward  which  the  law  intended  to  confer  on  him  for  his  inven* 
tion.  llie  force  of  this  objection,  and  of  the  argument  founded 
on  it  is  felt  If  the  new  patent  can  be  sustained,  it  must  be  oo 
the  general  spirit  and  object  of  the  law,  not  on  its  letter. 

To  promote  the  progress  of  useful  arts,  is  the  interest  and 
policy  of  eyery  enlightened  goyemment  It  entered  inia  the 
yiews  of  the  framers  of  our  constitution,  and  the  power  **  to 
promote  the  progress  of  science,  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors,  the  exdusiye  Hg^t 
to  their  respective  writing^  and  discoveries,''  is  among  those 
expressly  given  to  congress.  'This  subject  was  among  the  first 
which  followed  the  organization  of  our  goyemment  It  was 
taken  up  by.  the  first  congress  at  its  second  session,  snd  an  act 
was  passed  authorising  a  patent  to  be  issued  to  the  inventor  of 
any  useful  art,  &c.  on  his  petition,  <<  granting  to  such  petitioner, 
his  heirs,  administrators  or  assigns,  for  any  term  not  exceeding 
fourteen  years,  the  sole  snd  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  to  be  used,  the  said  in* 
vention  or  discovery."  The  law  farther  declares  that  the 
patent  <<  shsll  be  good  snd  available  to  the  grantee  or  grantees 
by  foroe  of  this  set,  to  all  and  tYtry  intent  and  purpose  herein 
contained."  The  emendatory  act  of  1793  contains  the  same 
language,  and  it  cannot  be  doubted  that  the  settled  purpose  of 
the  United  States  has  ever  been,  and  continues  to  be,  to  con- 
fer on  the  authors  of  useful  inventions  an  exclusive  right  in 
their  inventions  for  the  time  mentioned  in  their  patent  It  is 
Vol.  VI.— 2  F 
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the  reward  stipulated  for  the  advantages  derived  by  the  public 
for  the  exertions  of  the  individual^  and  is  intended  as  a  stimu- 
lus to  those  exertions.  The  laws  which  are  passed  to  give 
effect  to  this  purpose  ought,  we  think,  to  be  construed  in  the 
spirit  in  which  they  have  been  made;  and  to  execute  the  con- 
tract fairly  on  the  part  of  the  United  States,  where  the  full 
benefit  has  been  actually  received:  if  this  can  be  done  without 
transcending  the  intention  of  the  statute,  or  countenancing  acts 
which  are  fraudulent  or  may  prove  mischievous.  The  public 
yields  nothing  which  it  has  not  agreed  to  yield;  it  receives  all 
which  it  has  contracted  to  receive.  The  full  benefit  of  the 
discovery,  after  its  enjoyment  by  the  discoverer  for  fourteen 
years,  is  preserved;  and  for  his  exclusive  enjoyment  of  it  dur- 
ing that  time  the  public  faith  is  pledged*  That  sense  of  jus- 
tice and  of  right  which  all  feel,  pleads  strongly  against  de- 
priving the  inventor  of  the  compensation  thus  solemnly  pro- 
mised, because  he  has  committed  an  inadvertent  or  innocent 
mistake. 

.  If  the  mistake  should  be  committed  in  the  department  of 
state,  no  one  would  say  that  it  ought  notto  be  corrected.  All 
would  admit  that  a  new  patent,  correcting  the  error,  and  which 
would  secure  to  the  patentee  the  benefits  which  the  law  in- 
tended to  secure,  ought  to  be  issued.  And  yet  the  act  does 
not  in  terms  authorise  a  new  patent,  even  in  this  case.  Its 
emanation  is  not  founded  on  the  words  of  the  law.  but  is  in- 
dispensably  necessary  to  the  faithful  execution  of  the  solemn 
promise  made  by  the  United  States.  Why  should  not  the 
same  step  be  taken  for  the  same  purpose,  if  the  mistake  has 
been  innocently  committed  by  the  inventor  himself? 

The  counsel  for  the  plaintiffs  in  error  have  shown  very 
clearly  that  the  question  of  inadvertence  or  mistake  is  a  judi- 
cial question,  which  cannot  be  decided  by  the  secretary  of 
state.  Neither  can  he  decide  those  judicial  questions  on  which 
the  validity  of  the  first  patent  depends.  Yet  he  issues  it  with- 
out inquiring  into  them.  Why  may  he  not,  in  like  manner, 
issue  the  second  patent  also  ?  The  correct  performance  of  all 
those  preliminaries  on  which  the  validity  of  the  originsl  do- 
pe ids,  are  always  examinable  in  the  court  in  which  a  suit  for 
its  violation  shall  be  brought.  Why  may  not  those  points  on 
which  the  validity  of  the  amended  patent  depends,  bo  examined 
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before  the  nine  tribunal?  In  the  eaae  under  consideration 
those  questions  were  not  supposed  by  the  circuit  court  to  have 
^en  decided  in  the  departmei^t  of  state,  but  were  expressly 
suBmitted  to  the  jury.  The  rightfulness  of  issuing  the  new 
patent  is  declared  to  depend  on  the  fact,  that  *^  the  defect  in 
the  specification  arose  from  inadvertence  or  mistake^  and  with- 
out  any  fraud  or  misconduct  on  the  part  of  the  patentee." 
The  jury  were  of  course  to  inquire  into  the  fact  The  condi- 
tion on  which  the  right  to  issue  the  patent  depended,  could  be 
stated  to  them,  for  no  other  purpose* 

It  has  been  said  that  this  permission  to  issue  a  new  patent 
on  a  reformed  specification^  when  the  first  was  defective 
througli  the  mistake  of  the  patentee,  would  change  the  whole 
character  of  the  act  of  congress. 

We  are  not  convinced  of  this.  The  great  object  and  inten- 
tion of  the  act  is  to  secure  to  the  public  the  advantages  to  be 
derived  from  thd  discoveries  of  individuals,  and  the  means  it 
employs  are  the  compensation  made  to  those  individuals  for 
the  time  and  labour  devoted  to  these  discoveries,  by  the  ct- 
ciusive  right  to  fiake,  use  and  sell,  the  things  diicovered  for  a 
limited  time.  That  which  gives  complete  eHect  to  this  object 
and  intention,  by  employing  the  same  means  for  the  correc- 
tion of  inadvertent  -error  which  are  directed  in  the  first  in- 
etance,  cannot,  we  thin)c,  be  a  departure  from  the  spirit  and 
character  of  the  act 

An  objection  much  relied  on  is,  that  after  the  invention  hu 
been  brought  into  general  use,  those  skilled  in  the  art  or  science 
with  which  it  is  connected,  perceiving  the  variance  between 
the  specification  and  the  machiae,  and  availing  themselves  of 
ity  may  have  constructed,  sold  and  used  the  machine  without 
infringing  the  legal  rights  of  the  patentee,  or  incurring  the 
penalties  at  the  law.  The  new  patent  would  retro-act  on  them, 
and  expose  them  to  penalties  to  which  they  wiere  not  liable 
when  the  aet  was  committed. 

This  bbjeetion  is  more. formidable  in  appearance  than  in 
reality.  It  is  not  probable  that  the  defect  in  the  specification 
can  be  so  apparent  aa  to  be  perceived  by  any  but  those  who 
exemine  it  for  the  purpose  of  pirating  the  invention.  They 
are  not  entitled  to  much  fayoar.  But  the  answer  to  the  ob- 
jection is,  that  this  defence  is  not  made  in  this  case;  and  the 
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opinion  of  the  circuit  court  docs  not  go  so  far  u  to  sty  that 
such  a  defence  would  not  be  successful.  That  question  is  not 
before  the  court,  and  is  not  involved  in  the  opinion  we  are 
considering.  The  defence  when  true  in  fact  may  be  sufficient 
in  IaW|  notwithstanding  the  validity  of  the  new  patent 

It  has  been  also  argued  that  the  new  patent  must  issue  on 
the  new  specification^  and  on  the  application  which  accompa- 
nies it  Consequently,  it  will  not  be  true  that  the  machine 
was  **  not  known  or  used  before  the  application." 

But  the  new  patent,  and  the  proceedings  on  which  it  issues, 
have  relation  to  the  original  transaction.  The  time  of  the 
privilege  still  luns  from  the  date  of  the  original  patent  The 
application  may  be  considered  as  appended  to  the  original  ap- 
plication; and,  if  the  new  patent  is  valid,  the  law  must  be  con- 
sidered as  satisfied  if  the  machine  was  not  known  or  used 
before  that  application. 

It  has  been  urged  that  the  public  was  put  into  possession  of 
the  machine  by  the  open  sale  and  use  of  it  under  the  defective 
specification,  and'  cannot  be  deprived  of  it  by  the  grant  of  a 
new  patent  The  machine  is  no  longer  the  subject  of  a  pa- 
tent 

This  would  be  perfectly  true,  if  the  second  patent  could  be 
considered  as  independent  of  the  first  But  it  is  in  no  respect 
so  considered.  The  communication  of  the  discovery  to  the 
public  has  been  made  in  pursuance  of  law,  with  the  intent  to 
exercise  a  privilege  which  is  the  consideration  paid  by  the 
public  for  the  future  use  of  the  machine.  If,  by  an  innocent 
mistake,  the  instrument  introduced  to  secure  this  privilege 
fails  in  its  object,  the  public  ought  not  to  avail  itself  of  this 
mistake,  and  to  appropriate  the  discovery  without  paying  the 
stipulated  consideration.  The  attempt  would  be  disreputable 
in  an  individual,  and  a  court  of  equity  might  interpose  to  re- 
•train  him. 

It  will  not  be  pretended  that  this  question  is  free  from  diffi- 
culty* But  the  executive  departments,  it  is  understood,  have 
acted  on  the  construction  adopted  by  the  circuit  court,  and 
have  considered  it  as  settled.  We  would  not  willingly  disre- 
gard this  settled  practice  in  a  case  where  we  are  not  satisfied 
!t  is  contrary  to  law,  and  where  we  are  satisfied  that  it  is  re- 
qtired  by  justice  and  good  faith. 
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We  will  now  proceed  to  the  aecond  exception. 

The  plet  assigns  the  particular  defect  supposed  to  exist  in 
the  specification,  and  then  proceeds  to  averi  in  the  very  words 
of  the  act,  that  it  <<  does  not  contain  a  written  description  of 
his  th3  sai4  Joseph  Grant's  invention  and  improvement  afore- 
eaidy  and  manner  of  using  it,  in  such  full,  clear,  and  exact 
terms  as  to  distinguish  tlie  same  from  all  other  things  before 
known,  and  so  as  to  enable  any  person  skilled  in  the  art,  &c. 
to  make  andnise  tlie  same,"  &c. 

The  plea  alleges,  in  the  words  of  the  act,  that  the  pre-requi- 
sites  to  the  issuing  a  patent  had  not  been  complied  with. 

If  the  matter  alleged  in  this  plea  constituted  no  bar  to  the 
aoiion,  the  plaintifis  might  have  demanded,  and  have  submitted 
die  question  of  law  to  the  court.  But  they  have  chosen  to 
deny  the  facts  alleged  in  the  plea,  and  to  aver  in  their  replica- 
tion <<  that  neither  the  specification  nor  the  drawings  thereto 
annexed,  are  defective  in  any  of  the  particulars  in  that  behalf 
alleged*'^  Issue  was  joined  upon  this  replication,  and  it  is 
that  issue  which  the  jury  were  sworn  to  try. 

At  the  trial  the  counsel  for  the  defendants,  after  the  evi- 
dence was  closed,  asked  the  court,  in  substance,  to  instruct  the 
jury  that  ii^they  should  be  of  opinion  that  the  defendants  had 
maintained  and  proved  the  facts  alleged  in  their  plea,  they 
must  find  for  the  defendants.  The  court  refused  this  instruc- 
tion. Ought  it  to  have  been  refused?  If  in  the  opinion  of 
the  jury  the  defendants  have  proved  and  maintained  every 
fact  alleged  in  the  plea  on  which  the  issue  they  are  sworn  to 
try  is  joined,  ought  not  the  jury  to  find  that  issue  for  the  de- 
fendsnts?  Is  not  this  required  by  their  oaths?  The  conclu- 
sion, <<and  that  for  the  cause  aforesaid,  said  letters  patent  are 
void,''  is  an  inference  of  law  from  the  facts  previously  alleged; 
not  the  allegation  of  a  distinct  fact  to  be  submitted  to  the  jury. 

The  court  proceeded  to  instruct  the  jury  <<  that  the  patent 
would  not  be  void  on  this  ground,  uiiless  Such  defective  or  im- 
perfect specification  er  description  arose  from  design  or  for 
the  purpose  of  deceiving  the  public;''^ 

Now  thiM  ^  deiignf*'  this  **pufpa9e  qf  deeeimng  the  pub' 
Ke^^  constituted  no  part  of  the  issue.  The  defendants  had  not 
alleged  it^and  could  not  be  supposed  to  come  prepared  to  prove 
it    A  verdict  for  them  would  not  imply  it    The  instruction  is 
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understood  to  direct  a  verdict  which  finds  in  bet  that  thedescrip« 
lion  or  specification  is  not  defective;  and  this  verdict  against 
the  evidence  is  to  be  found  because  that  defect  *<  arose  not  from 
design,  or  for  the  purpose  of  deceiving  the  public.'' 

But  we  must  inquire  whetlier  the  instruction,  independent 
of  its  departure  from  the  issue,  be  consistent  with  kw.  It  is 
^<  that  the  patent  would  not  be  void  unless/'  fcc 

The  fifth  section  of  the  act  gives  the  party  aggrieved  an 
action  for  the  infringement  of  his  patent  right  The  sixth 
provides  <<  that  the  defendant  in  such  action  shall  "be  permitted 
to  plead  the  general  issue,  and  give  this  act  in  evidence,  and  to 
give  in  evidence  any  special  matter,  of  which  notice  in  writing 
may  have  been  given  to  the  plaintifi*orhis  attorney  thirty  days 
before  trial,  tending  to  prove  that  the  specification  filed  by 
the  plaintifi*  does  not  contain  the  ifhole  truth  relative  to  his 
discovery,  or  that  it  contains  more  than  is  necessary  to  pro- 
duce  the  described  efi*:ct;  which  concealment  or  addition  riiall 
fully  appear  to  have  been  made  for  the  purpose  of  deceiving 
the  public;  or  that  the  thing  thus  secured,"  fcc.  *^  in  either  of 
which  eases  judgment  shall  be  rendered  for  the  defendant  with 
costs,  and  the  patent  shall  be  declared  void." 

Courts  did  not,  perhaps,  at  first  distinguish  clearly  between 
a  defence  which  would  authorise  a  verdict  and  judgment  in 
favour  of  the  defendant  in  the  particular  action,  leaving  the 
plaintifi*  free  to  use  his  patent,  and  to  bring  other  suits  for  its 
infringement;  and  one  which,  if  successful,  would  require  the 
eourt  to  enter  a  judgment  not  only  for  the  defendant  in  the 
particular  case,  but  one  which  declares  the  patent  to  be  void. 
This  distinction  is  now  well  settled. 

If  the  party  is  content  with  defending  himself,  he  may 
either  plead  specially;  or  plead  the  general  issue,  and  give  the 
notice  required  by  the  sixth  section  of  any  special  matter  he 
means  to  use  at  the  trial.  If  he  shows  that  the  patentee  has 
failed  in  any  of  those  pre-requisites  on  which  the  authority  to 
issue  the  patent  is  made  to  depend,  his  defence  is  complete. 
He  is  entitled  to  the  verdict  of  the  jury  and  the  judgment  of 
the  oourt  But  if,  not  content  with  defending  himself,  he 
seeks  to  annul  the  patent,  he  must  proceed  in  precise  eon* 
fonnity  to^  the  sixtfi  section.  If  te  depends  on  evidence 
**  tending  to  prove  that  the  speeifieation  filed  by  the  plaintiff 
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does  not  contain  the  whole  truth  relative  jto  his  discovery,  or 
that  it  contains  more  than  is  necessary  to  produce  the  described 
efleety^'  it  may  avail  him  so  far  as  respects  himself,  but  will 
iiot  justify  a  judgment  declaring  the  patent  void,  unless  such 
<<  concealment  or  addition  shall  fully  appear  to  have  been  made 
for  the  purpose  of  deceiving  the  public;"  which  purpose  must 
be  found  by  the  jury  to  justify'a  judgment  of  vacatur  by  the 
court  The  defendant  is  permitted  to  proceed  according  to  the 
sixth  section,  4>ut' is  not  prohibited  from  proceeding  in  the  usual 
manner,  so  far  as  respects  his  defence;  except  that  special  mat- 
ter may  not  be  given  in  evidence  on  the  general  issue  unac- 
companied  by  the  notice  which  the  sixth  section-  requires. 
The  sixth  section  is  not  understood  to  control  the  third.  The 
evidence  of  fraudulent  intent  is  required  only  in  the  parti- 
cular case,  and  for  the  particular  purpose  stated  in  the  sixth 
section. 

This  instruction  was  material  if  the  verdict  ought  to  have 
been  for  the  defendants,  provided  the  allegations  of  the  plea 
were  sustained,  and  if  such  verdict  woul'd  have  supported  a 
judgment  in  their  favour;  although  the  defect  in  the  specifica- 
tion might  not  have  arisen  from  design,  and  for  the  purpose  of 
deceiving  the  public  That  such  is  the  law  we  are  entirely 
satisfied.  The  third  section  requires,  sa  preliminary  to  a  pa- 
tent, a  correct  specification  and  description  of  the  thing  dis- 
covered. This  is  necessary  in  order  to  give  the  public,  after 
the  privilege  shall  expire,  the  advantage  for  which  the  privi- 
lege is  allowed,  and  is  the  foundation  of  the  power  to  issue  the 
patent  The  necessary  consequence  of  the  ministerial  charac- 
ter in  which  the  secretary  acts,  is  that  the  performance  of  the 
pre-requisites  to  a  patent  must  be  examinable  in  any  suit 
brought  upon  it  If  the  case  was  of  the  first  impression,  we 
should  come  to  this  conclusion;  but  it  is  understood  to  be 
settled. 

The  act  of  parliament  concerning  monopolies  contains  an 
exception  on  which  the  grants  of  patents  for  inventions  have 
issued  in  that  country.  The  construction  of  so  much  of  that 
exception  as  connects  the  specification  with  the  patent,  and 
makes  the  validity  of  the  latter  dependent  on  the  correctness 
of  the  former,  is  applicable,  we  think,  to  proceedings  under 
the  third  section  of  the  American  act     The  English  books 
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are  full  of  cases  ia  which  it  has  been  held  that  a  defectire  spe- 
cification is  a  good  bar  when  pleaded  to^  or  a  sufficient  defence 
when  given  in  evidence  on  the  general  issue,  on  an  action 
brought  for  the  infringement  of  a  patent  right  They  are  very 
well  summed  up  in  Godson's  Law  of  Patents,  title  Specification : 
and  also  in  the  chapter  respecting  the  infringement  of  patents: 
also  in  Holroyd  on  Patents,  where  he  treats  of  the  specifica- 
tion, its  form  and  requisites.  It  is  deemed  unnecessary  to  go 
through  the  cases,  because  there  is  no  contrariety  in  them,  and 
because  the  question  is  supposed  to  be  substantially  settled  in  this 
country.  Pennock  and  Sellers  v.  Dialogue,  1  Peters,  1,  was 
not,  it  is  true,  a  case  of  defect  in  the  specification  or  description 
required  by  the  third  section,  but  one  in  which  the  applicant 
did  not  bring  himself  within  the  provision  of  the  first  section, 
which  requires  that  before  a  patent  shall  issue  the  petitioner 
shall  allege  that  he  has  invented  a  new  and  useful  art,  machine, 
&c.  **  not  knoum  or  used  btfore  the  application.*' 

This  pre-requisite  of  the  first  section,  so  far  as  a  failure  in 
it  may  afiect  the  validity  of  the  patent,  is  not  distinguishable 
from  a  failure  of  the  pre-requisites  of  the  third  section. 

On  the  trial  evidence  was  given  to  show. that  the  patentee 
had  permitted  his  ihvention  to  be  used  before  he  took  out  his 
patent  The  court  declared  its  opinion  to  the  jury,  that  if  an 
inventor  makes  his  discovery  public,  he  abandons  the  inchoate 
right  to  the  exclusive  use  of  the  invention.  <<  It  is  possible,'' 
added  the  court,  <'  that  the  inventor  may  not  haTe  intended  to 
give  the  benefit  of  his  discovery  to  the  public"  <<But  it  is 
not  a  question  of  intention,"  <<  but  of  legal  inference,  resulting 
from  the  conduct  of  the  inventor,  and  aflfecting  the  interests  of 
the  public.  It  is  for  the  jury  to  say  whether  the  evidence 
brings  this  case  within  the  principle  which  has  been  stated.  If 
it  does,  the  court  is  of  opinion  that  the  plaintifi*  is  not  entitled 
to  a  verdict" 

The  jury  found  a  verdict  for  .^e  defendants,  an  exception 
was  taken  to  the  opinion,  and  the  judgment  was  affirmed  by 
this  court 

This  case  affirms  the  principle  that  a  failure  on  the  part  of 
the  patentee,  in  those  pre-requisites  of  the  act  which  authorise 
a  patent,  is  a  bar  to  a  recovery  in  an  action  for  its  infringe- 
ment; and  that  the  validity  of  this  defence  does  not  depend  on 
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the  inventioD  of  the  inventori  but  is  a  legal  inferenee  upon  his 
coDduct. 

Upon  these  authorities  and  this  reasoning  we  are  of  opinion 
that  the  instruction  was  erroneous,  and  that  the  judgment 
ou^t  to  \^  reversed  and  t^e  cause  remanded.  One  of  the 
judges  composing  the  majority  thinks,  that  the  direction  would 
have  been  erroneous  on  a  plea  properly  framed  upon  the  third 
section  of  the  act,  and  ayerring  the  facts  of  a  defective  specifi- 
cation, and  a  non-compliance  with  other  requisitions  of  that 
section,  for  that  such  a  plea  would  be  a  good  bar  and  defence 
to  the  action:  but,  in  his  view,  the  plea  relies  upon  the  facts 
as  avoiding  the  patent  entirely,  and  avers  it  to  be  void.  He 
thinks,  however,  that  the  replication  puts  the  facts,  and  not 
the  point  whether  void  or  no^  in  issue;  and  that  the  direction 
of  the  court  was  erroneous,  since  it  was  equivalent  to  a  decla- 
ration, that  if  all  the  facts  were  proved,  the  issue  ought  not  to 
be  found  for  tlie  defendants,  unless  the  imperfection  of  the 
specification  arose  from  a-lraudulent  design. 

The  judgment  is  reversed,  and  the  cause  remanded  with  di- 
rections to  issue  a  venire  facias  de  novo. 


This  cause  came  pn  to  be  heard  on  the  transcript  of  the  re- 
eord  from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  Court  that  the  said 
circuit  court  ^red  in  instructing  the  jury  <<  that  the  patent 
would  not  be  void  on  this  grot(nd,  unless  such  defective  or  im- 
perfect q>ecification  or  description  arose  from  design,  and  for 
the  purpose  of  deceiving  the  public.^'  Whereupon  it  is  or- 
dered and  adjfidged  by  this  Court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  circuit  court,  with  directions  to  award  a 
venire  facias  de  novo. 

Vol.  VL— 2  G 
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Ths  PresidenTi  Directors  and  Company  of  the  Bank  of 
THE  United  States,  Plaintiffs  in  Error  v.  William 
S.  Hatch,  Defendant  in  Error. 

A  fttit  was  inttitttted  by  the  bink  igilnit  Pcarton»  (be  drawer  of  e  bill  of  ex* 
eh%Dge  indoraed  by  Hatch,  which  suit  ftood  for  trial  at  an  apprOaebiiig  term. 
The  attor^y  and  agent  of  the  bank  agreed  with  Pearion,  that  the  f uit  agalnai 
him  abould  be  continued  without  judgment,  until  the  term  after  that  at  which 
judgment  would  haVe  been  entered,  if  Pearion  would  permit  a  peraon  in  eoo- 
finement  under  an  execution  at  hia  auit,  to  attend  a  dia tant  conrt  aa  a  witneea 
for  the  bank|  in  a  auit  in  which  the  bank  waa  plaintUT.  The  witneaa  waa  per* 
mitted  to  attend  the  court,  and  the  auit  againat  Peaieon  waa  eontinoed  igreeebly 
to  the  aaid  agreeraenf*  By  the  court:  Tbia  waa  an  agreement  for  a  valuable 
conaidentlon,  and  not  a  mora  Toluntary  and  diacretlonary  czeieiae  of  authority 
to  the  part  of  the  agent  of  the  bank.  It  wu  a  ?irtual  diachtige  of  the  iii> 
doraer  of  the  bill. 

The  caae  of  M'Lemore  ?.  Powell,  12  Wheet.  Rep.  664,  cited  and  confirmed. 

The  notar  -.  public,  on  the  non-payment  of  a  bill  of  exchange,  left  a  notiee  of  the 
aame  for  (he  indoraer  at  a  private  boarding  house,  where  the  indoraer  lodged; 
Calling  at  the  boarding  houae,  and  inquiring  for  the  indoraer  of  the  bill  of  a 
fellow  boarder,  be  waa  informed  that  he  wu  not  within,  and  be  then  left  Ibn 
notice  with  the  fellow  boarder,  requeating  him  to  deliTor  it  to  the  indoraer. 
Held,  that  thia  waa  aoAcient  notice  to  the  indoraer  to  make  him  liable  for  Hbm 
payment  of  the  bill. 

ERROR  to  the  circuit  court  of  the  United  States  for  the- dis- 
trict of  Ohio. 

ThiB  action  waa  brought  by  the  plaintifia  in  error,  in  the 
circuit  court  of  the  United  SUtea  for  the  diatrict  of  Ohio, 
againat  William  S.  Batch,  by  acire  faciaa  upon  a  judgment  ob- 
tained againat  Elijah  Pearaon,  in  a  auit  brought  againat  him 
and  the  aaid  William  S.  Hatch,  in  which  the  marahaT returned 
«  not  found,''  aa  to  William  S.  Hatch. 

The  action  waa  upon  a  bill  of  exchange,  drawn  by  Elijah 
Pearaon,  and  indoraed  by  William  S.  Hatch.  The  iaaue  was 
joined  upon  the  plea  of  non-aaaumpait 

At  the  trial,  the  defendant  offered  in  evidence  a  depoaition 
of  one  John  M.  Perry,  to  which  the  counael  of  the  plaintifi 
objected,  on  the  grounda  atated  in- the  opinion  of  the  court; 
which  objection  waa  overruled  by  tho  court,  and  the  depoai- 
ti6n  read.  To  thia  opinion  of  the  court,  the  plaintifia'  counael 
excepted. 
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The  jury  fotind  the  following  special  verdict,  to  wit:  "and 
•fterwardt,  to  wit,  at  tlie  December  term  of  said  court,  in  the 
year  hat  aforeaaid,  came  the  parties,  by  their  said  attorneys;  and 
thereupon,  for  trying  the  issue  joined,  came  a  jjiry,  who  found 
that  R  Pearson  made  the  bill  of  exchange,  a  copy  of  which 
is  attached  to  the  declaration  of  the  said  plaintiffs  ih  the  origi- 
nal suit  against  said  Pearson,  the  drawer  of  said  bill,  and  that 
the  said  bill  was  regularly  indorsed  by  the  present  defendant 
Hatch.     They  also  find,  that  on  the  25\h  day  of  July  in 
the  year  1820,  said  bill  of  exchange  was  duly  protested  for 
non-payment,  and  that  on  said  day  last  mentioned,  and  .on  the 
succeeding  day,  the  said  defendant  Hatch  was  boarding  at  the 
house  of  Henry  Bainbridge,  in  the  city  of  Cincinnati;  that  on 
the  26th  day  of  July  in  the  year  1820,  the  notary  public  by 
whom  said  bill -was  protested  called  at  the  house  of  said 
Bainbridge,  and  inquired  for  said  Hatch,  and  was  informed  by 
a  Mr  Young  that  said  Hatch  was  not  within;  the  said  notary 
then  left  a  written  notice  of  aaid  protest  with  said  Young,  who 
was  at  that  time  in  the  house  aforesaid,  and  requested  him  to 
deliver  said  notice  to  said  Hatch;  and  that  in  the  summer  of 
said  year  1820,  said  Young  was  a  boarder  at  said  house.    They 
alw  find,  that  a  suit  was  commenced  against  said  Pearson,  the 
drawer,  on  said  bill  of  exchange,  which  suit  stood  for  trial  at 
the  September  term  in  the  year  1822,  of  the  circuit  court  of 
the  United  States  for  the  district  of  Ohio.     They  also  find, 
that  previous  to  the  year  1822,  one  Griffin  Yeatman  was  con- 
fined on  'the  jail  limits  of  Hamilton  county  in  said  state,  on  a 
<  capias  ad  respondendum,'  issued  at  the  instance  of,  and  on  a 
judgment  in  favour  of  said  Pearson.     That  said  Yeatman  was 
a  material  witness  for  the  plaintifis  in  a  number  of  suits  then 
pending  in  said  court;  that  one  Greorge  W.  Jones,  who  was 
the  then  agent  for  plaintiffs,  and  one  William  M.  Worthingtou; 
the  then  attorney  for  the  plaintiffs,  agreed  with  the  said  Pear- 
son, that,  in  consideration,  he,  the  said  Pearson,  would  per- 
mit the  said  Yeatman  to  leave  the  aaid  jail  limits,  and  attend 
said  court  during  the  term  aforesaid,  then  the  suit  then  pend- 
ing in  said  court  against  said  Pearson,  on  said  bill  of  exchange, 
should  be  continued  without  judgment  until  the  term  of  said 
court  next  ensuing  said  Septeinber  term  A.D.  1822.     That, 
in  pursuance  of  this  agreement,  the  aaid  Pearson  permitted  the 


258  SUPREME  COURT. 

[Bank  of  the  Uaitsd  Statet  ▼.  Hatch.] 

said  Yeatman  to  leave  said  jail  limits,  and  attend  said  eourtf' 
and  that  said  suit  against  said  Pearson  was  eontinued  agreeably 
to  said  agreement  Now,  therefore^  if  upon  this  finding,  the 
court  shall  be  of  opinion  tliat  the  plaintiff  is  entitled  to  judg- 
ment, then  the  jury  find  for  the  plaintiff,*  to  recover  of  the  de- 
fendant the  amount  of  said  bill,  together  with  the  interest 
thereon;  but  if  the  court  shall  be  of  opinion  upon  the  said  find- 
ing,  that  the  defendant  is  entitled  to  a  judgment,  then,  and  in 
that  case,  the  jury  find  for  the  defendant'' 

Upon  this  special  verdict,  the  court  below  gave  judgment 
for  the  defendant,  and  the  plaintiffs  below  thereupon  prose- 
cuted this  writ  of  error; 

The.  case  was  argued  by  Mr  Sergeant  and  Mr  Webster  for 
the  plaintiffs  in  error,  and  by  Mr  Ewing  for  the  defendant 

For  the  plaintiffs  in  error  it  was  contended,  1.  That  the 
notice  of  the  non-payment  of  the  I^ill  of  exchange  was  suffi- 
ciently proved.  8.  That  the  plaintiffs  had  not  discharged  the 
indorser  by  the  facts  set  forth  in  the  special  verdict 

1.  The  notice  was  sufficient  The  notary  public  went  to 
the  house  in  which  the  indorser  was  a  boarder,  in  the  city  of 
Cincinnati,  and  inquired  if  Mr  Hatch  was  within,  and  was  in- 
Iprmed  by  Young,  also,  a  boarder  in  the  house,  that  he  was 
not;  and  the  notary  then,  left  a  notice  of  the  non-payment  of 
the  bill  with  Young,  and  requested  him  to  deliver  the  notice 
to  Mr  Hatch. 

The  law  does  not  require  a  notice  of  the  non-payment  of  a 
bill  or  note  to  be  in  writing;  nor  that  it  shall  be  given  if  the 
indorser  cannot  be  found,  and  no  one  is  at  his  residence,  abode 
or  place  of  business  to  receive  it  In  this  case  the  indorser 
was  not  at  home,  and  no  agent  was  left  who  could  receive  the 
notice  for  him. 

But  a  notice  in  writing  was  left  at  his  residence,  which  is 
certainly  sufficient  Stedman  v.  Gooch,  1  Esp.  4;  Williams 
V.  Bank  U.  S.,  2  Peters,  96, 101.  A  lodger  in^a  lodging  house 
is  in  his  dwelling,  in  contemplation  of  law;  and  this  was  the 
dwelling  of  Mr  Hatch.  If  left  with  any  one  found  in  llie 
lodging  house,  or  at  the  housc^  it  was  a  full  compliance  with 
the  law. 

2.  As  to  the  discharge  of  the  indorser. 
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If  the  cireomsUncet  stated  in  the  tpectal  verdict  have  ope- 
^rated  to  release  the  indorser,  any  delay  in  prosecuting  a  suit 
against  the  drawer  will  have  the  same  effect.  If  a  party  be- 
comes nonsuit,  if  he  postpones  his  suit  from  the  absence  of 
testimonyi  or  Tor  any  cause  however  immaterial  ta  the  merits 
of  the  case,  tlie  same  effect  will  follow.  The  indorser  has  no 
right  to  insist  on  the  institution  of  a  suit,  and  he  cannot  there- 
fore claim  the  benefit  of  any  proceeding^  in  a  suit  to  which  he 
was  not  a  party ,  and  with  which  he  could  not  interfere.  Even 
a  stipulation  not  to  sue  the  drawer,  when  it  does  not  bind  the 
indorser,  and  leaves  him  free  to  proceed  upon  the  note  or  bill 
on  his  paying  the  .holder  the  amount,  will  not  release  the  in- 
dorser. 

The  agreement  found  by  the  special  verdict  did  not  operate 
on  the  debt  No  time  was  given  for  its  payment:  it  did  not 
suspend  the  claim,  the  right  of  action,  or  the  obligation:  nor 
did  it  a£kct  directly  or  indirectly  any  one  but  the  drawer. 
By  paying  the  debt^  u  the  indorser  should  have  doner,  he 
would  have  obtained  an  immediate  right  of  action  against  the 
drawer. 

The  principles  established  by  this  court  in  the  case  of 
M'Liemore  v.  Powell,  12  Wheat  554,  are:  before  the  parties 
to  a  bill  or  note  are  fixed  by  notice,  any  laches  on  the  part  of 
the  holder  will  discharge  the  indorsers;  after  notice,  no  laekes 
can  be  imputed,  and  no  diligence  is  required.  So  also  in 
Walwyn  v.  St  Quintin,  1  Bos.  &  Pull.  654,  per  Eyre,  0.  J. 
This  is  therefore  the  established  law. 

In  all  cases  where  parties  originally  liable  have  been  held 
discharged,  either  a  new  security  has  been  pven  to  the  holder, 
or  time  given  to  such  parties,  to  the  prejudice  of  the  rights  of 
the  parties  held  discharged.  The  allowance  of  time  for  the 
payment  of  the  debt,  must  have  been  binding  on  all  the  par^ 
ties,  which  was  not  done  in  this  case.  CoUot  v.  Haigh,  3 
Camp.  281;  English  v.  Darby,  2  Bos.  ft  Pull.  61;  Clarke  v. 
Devlin,  3  Bos.  fc  Poll.  363;  Bailey  on  Bills,  4th  ed.  270,  274. 

This  is  not  a  case  of  subrcgption.  The  indorser  could  not 
have  come  into  court,  and  having  paid  the  holder  of  the  bill, 
have  prosecuted  this  suit  agpinst  the  drawer  in  the  name  of  the 
holder.  He  could  not,  therefore,  have  been  prejudiced  by  the 
a^^rcement,  as  it  did  not  suspend  or  impair  his  rrght  of  action. 
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Mr  Ewing,  for  the  defendant  in  error^  conlended,  that  tlic 
notice  was  not  sufScient  4o  charge  the  indorser  of  the  brll. 
Where  parties  to  a  note  or  bill  reside  in  the  same  town,  per- 
sonal notice  is  re()uired.  2  Peters,  101.  The  notice  in  this 
case  was  left  with  a  stranger,  and  no  diligence  w:^s  used  to  find 
the  indorser,  Hatch,  who  was  only  a  boarder  at  the  houte.  If 
notice  left  with  an  agent  would  be  sufficienti  this  was  not  done 
in  the  case  before  the  court  The  keeper  of  the  boarding 
house  might  have  been  a  proper  person  to  receive  the  notice. 
'  The  agreement  between  the  plaintiffs  in  error  and  the 
drawer  of  the  bill,  discharged  the  indorser.  By  the  agreement 
the  plaintiffs  received  a  benefit;  there  was  a  consideration  for 
it  They  obtained  the  testimony  of  Ycatman,  who  was  a  ma- 
terial witness  for  them.  It  prejudiced  the  drawee  of  the  bill, 
because^  it  took  from  him  his  remedy  against  Pearson. 

The  court  would  have  enforced  the  observance  of  tins  agree- 
ment Had  the  plaintiffs  proposed  to  take  judgment,  upon 
proof  of  this  agreement,  and  its  execution  by  the  drawer  of  thi^ 
biU|  the  court  w6uld  have  refused  to  enter  judgment  .  Had 
the  judgment  'been  taken,  upon  application  during  the  term, 
and. proof  of  the  facts,  it  would  have  been  set  aside  and  the 
cause  continued.  If  these  positions  are  correct,  the  indorser 
was  discharged.  The  whole  of  the  principles  of  the  law  on 
this  matter  have  been  decided  in  M'Liemore  v.  Powell,  18. 
Wheat  554. 

If  Hatch,  after  the  agreement,  before  the  following  term  of 
tne  court,  had  applied  to  the  plaintiffs  and  paid  off  the  bill,  he 
had  a'  claim  to  be  subrogated  to  their  rights,  which  were  to 
proceed  with  the  suit  against  the  drawer;  but  the  plaintiffs  had 
aotied  up  theis  hand#that  no  judgment  could  have  been  taken 
at  that  terra.  They  had  thus,  in  the  very  words  of  the  court 
in  the  case  of  M'Leraore  v.  Powell,  suspended  their  own 
remedy  so  a^  to  prejudice  the  rights  of  the  indorser;  and  he 
must  then  be  discharged. 

Mr  Justice  Storv  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  Ohio. 

The  Bank  of  the  United  States,  as  holders,  brought  an  action 
upoa  a  bill  of  exchange,  jointly  against  Elijah  Pearson  as 
drawer,  and  agpinst  William  S.  Hatch  as  indorser,  under  a 
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statute  of  Ohio  ButborisiDg  such  b  proceeding.  The  iparehtl 
bftVing  returned  the  writ  <<  not  found''  as  to  Hatch,  the  bank 
proceeded  to  take  judgment  against  Pearson  alone.  The  pre- 
sent suit  is  a  scire  facias  against  Hatch  to  make  him  a  party  to 
the  same  judgment,  so  that  execution  may  also  issue  against 
him,  according  to  the  provisions  of  the  same  statute.  The 
declaration  and  bill  of  exchange  in  the  original  proceedings 
have  not  been,  as  they  ought  to  have  been,  sent  up  in  the  re- 
cord, as  they  constitute  a  part  of  it;  and  for  this  imperfection 
a  certiorari  ought  to  have  been  awarded,  if  any  thing  mate- 
rial in  it  were  now  controverted  by  the  parties.  It  appears 
from  some  exhibits  in  the  proceedings,  that  the  bill  of  exchange 
was  dated  at  Cincinnati  on  the  23d  of  May  1820,  and  was  as 
-follows:  ''<^  Sixty  days  after  date  hereof,  pay  to  the  order  of 
William  S.  Hatch,  at  the  office  .t>f  discount  and  deposit  of  the 
Bank  of  the  United  States  at  Cincinnati,  six  thousand  six  hun- 
dred dollars,  which  charge  to  the  account  of,  Yours,  respect 
fullyi  E.  Pearson.''  Addressed,  <<  Mr  Thomas  Graham,  Cin- 
cinnati, Ohio."  It  was  indorsed  by  Hatch,  and  accepted  by 
Graham.  Hatch  pleaded  the  general  issue,  non-assumpsit; 
and  at  the  trial  the  jury  found  a  special  verdict,  as  follows: 

**  And  afterwards,  to  wit^  at  the  December  term  of  said  court, 
in  the  year  last  aforesai4>  came  the  parties,  by  their  said  attor* 
neys;  and  thereupon,  for  trying  the  issue  joined,  came  a  jury, 
to  wit:  William  B.  Van  Hook,  David  Todd,  John  Larwell, 
Randall  Stiver,  Isaac  N.  Norton,  A.  R.  Chase,  Truman 
Beecher,  J.  R.  Geddings,  William  Rayne,  WilUam  A.  Need- 
ham,  Ira  Paige>  and  William  A.  Johnson,  who,  being  em- 
pannelled,  elected,  tried,  sworn  and  affirmed  to  try  the  issue 
between  the  parties,  upon  their  oath  do  say,  thai  E.  Pearaan 
made  the  bill  qfexchangef  a  copy  qf  which  is  attached  to 
the  declaration  cf  the  said  plaintiffs  in  the  origitial  suit 
against  said  Pearson^  the  drawer  qfsaid  Ml,  and  that  the 
said  bill  was  regularly  indorsed  by  the  present  d^endant 
Haich.  They  also  find,  that  on  the  25th  day  of  July  in 
the  year  1820,  said  bill  of  exchange  was  duly  protested  for 
non-payment,  and  that  on  said  day  last  mentioned,  and  on  the 
succeeding  day,  the  said  defendant  Hatch  was  boarding  at  the 
house  of  Henry  Bainbridge,  in  the  city  of  Cincinnati;  that 
on  the  26th  day  of  July  in  the  year  1820,  the  notary  public 
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by  whom  said  bill  was  protested  called  at  tjbe  house  of 
Bainbridge>  and  inquired  for  said  Hatch,  and  was  informed  by 
a  Mr  Young  that  said  Hatch  was  not  within;  the  said  notary 
then  left  a  written  notice  of  said  protest  with  said  Toung,  who 
was  at  that  time  in  the  house  aforesaid,  and  requested  him  to 
deliver  said  notice  to  said  Hatch;  and  that  in  the  summer  of 
said  year  1820|  said  Toung  was  a  boarder  at  said  house.  They 
also  find,  that  a  suit  was  commenced  against  said  Pearson,  the 
drawer  of  said  bill  of  exchange,  which  suit  stood  for  trial  at 
the  September  term  in  the  year  1882,  of  the  circuit  court 
of  the  United  Stajbes  for  the  district  of  Ohio.  They  also 
find,  that  previous  to  the  year  1822,  one  Griffin  Yeatman 
was  confined  on  the  jail  limits  of  Hamilton  county,  in  said 
state,  on  a  'ca.  sa.,'  issued  at  the  instance  of,  and  on  a  judgment 
in  favour  of,  said  Pearson.  That  said  Yeatman  was  a  material 
witness  for  the  plaintifi*.  in  a  number  of  suits  then  pending  in 
said  court;  that  one  George  W.  Jones,  who  was  the  then  agent 
for  plaintifis,  and  one  William  M.  Worthington,  the  then 
attorney  for  the  plaintiffs,  agreed  with  the  said  Pearson,  that, 
in  consideratioo,  he,  the  said  Pearson,  v^ould  permit  the  said 
Yeatman  to  leave  the  said  jail  limits,  and  attend  said  court 
during  the  term  aforesaid,  then  the  suit  then  pending  in  said 
eourt  against  laid  Pearson,  on  said  bill  of  exchange,  9/unUd  be 
continued  untlUmt  judgment  until  the  term  of  said  court 
next  ensuing  said  September  term^  Jl.D.  1822.  That,  in 
pursuance  of  this  agreement,  the  said  Pearson  permitted  Uie 
said  Yeatman  to  leave  said  jail  limits,  and  attend  said  court; 
and  that  said  suit  against  said  Pearson  was  continued  agreeably 
to  said  agreement-  Now,  therefore,  if  upon  this  finding,  iSois 
court  shall  be  of  opinion  that  the  plaintiff  is  entitle^  to  judg- 
ment, then  the  jury  find  for  the  plaintiff  to  recover  of  the  de- 
fendant the  amount  of  said  bill,  together  with  the  interest 
thereon;  but  if  the  court  shall  be  of  opinion  upon  the  said  find- 
ing, that  the  defendant  is  entitled  to  a  judgment,  then,  and  in 
that  case,,  the  jury  find  for  the  defendant." 

Upon  diis  special  verdict,  the  court  below  gave  judgment 
for  the  defendant 

Two  questions,  arising  Out  of  the  special  verdict,  have  been 
argued  at  the  bar.  First,  whether  the  notice  to  Hatch  of  the 
didionour  of  tlie  bill  was  sufficient      Secondly,  if  it  wu, 
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whether  the  agreement  between  the  bank  and  Pearson  was  i 
diacharge  of  the  indoraer. 

Upon  the  first  point  we  are  of  opinion,  that  the  notice  was 
sufficient  In  cases  of  this  nature,  the  law  does  not  require  the 
highest  and  strictest  degree  of  diligence  in  giving  notice;  but 
such  a  degree  of  reasonable  diligence  as  will  ordinarily  bring 
home  notice  to  the  party.  It  is  a  rule  founded  upon  public 
convenience,  and  the  general  course  of  business;  and  only  re- 
quires that  in  common  Intendment  and  presumption  the  notice 
is  by  such  means  as  will  be  effectual.  In  the  present  ease,  the 
notice  was  left  at  a  private  boarding  house,  where  Hatch  lodged; 
which  must  be  considered,  to  all  intents  and  purposes,  his 
dwelling  house.  It  was  left,  then,  at  the  proper  place;  and  if 
the  delivery  had  been  to  the  master  of  the  house,  or  to  a  ser- 
vant of  the  house,  there  could  be  no  doubt  that  it  w6uld  have 
been  sufficient  Stedman  y.  Grooeh,  1  Esp.  Rep.  4.  The  no- 
tary called  at  the  house,  and  upon  inquiry  of  a  fellow  boarder 
and  inmate  of  the  house,  he  was  informed  that  Hatch  was 
not  within;  he  then  left  the  notice  with  the  fellow  boarder^ 
requesting  him  to  deliver  it  to  Hatch. 

The  latter  must  necessarily  be  understood,  by  receiving  the 
notice  under  such  circumstances,,  impliedly  to  engage  to  make 
the  delivery.  The  question  then  is,  whether  such  a  notice  ao 
delivered,  does  not  afford  as  reasonable  a  presumption  of  its 
being  received  as  if  delivered  to  a  tenant  of  the  house.  This  is 
not  like  the  case  of  a  public  inn,  and  a  delivery  to  a  mere 
stranger  who  happens  to  be  there  in  transitu,  and  cannot  be 
presumed  to  have  any  knowledge  or  intercourse  with  the  party. 
Boarders  at  the  same  house  may  be  presumed  to  meet  .daily, 
and  to  feel  some  interest  in  the.  concerns  of  each  other,  and  to 
perform  punctually  such  common  duties  of  civility  as  this. 
In  our  large  eitiea,  many  persons  engaged  in  business  live  at 
boarding  houses  in  this  manner.  It  Is  not  always  easy  to  ob- 
tain aecess  to  the  master  of  the  house,  or  to  servants,  who  may 
be  safely  entrusted  with  the  delivery  of  notices  of  this  sort 
A  person  who  resides  in  the  house  upon  a  footing  of  equality 
with  all  the  gaests,  may  well  be  supposed  to  feel  a  deeper  in- 
terest in  such  matters,  than  a  mere  servant,  whose  occupations 
are  pressing  and  various,  and  whose  pursuitb  do  not  lead  him 
Vol.  VI.— 2  H 
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to  place  SO  high  a  value  upon  a  scrupulous  discharge  of  duty. 
We  think  that  a  stricter  rule  would  be  found  ineonvenienti  and 
tend  to  Subvert  rather  than  to  subserve  the  purposes  of  justice. 
No  case  exactly  in  point  has  been  cited  at  the  bar.  That  of 
Stedmau  v.  Gooch,  1  Esp.  Rep.  4,  approaches  near  to  it;  but 
there  the  notice  was  left  with  the  woman  who  kept  th^  house 
at  which  the  party  was  a  lodger.  No  stress,  however,  seems 
to  have  been  laid  upon  this  circumstance  to  distinguish  it  fiom 
the  case  of  a  delivery  to  any  other  inmate  of  the  house,  either 
servant  or«felIow  boarder. 

The  other  question  is  one  of  more  nicety,  and  not  less  im- 
portant    It  appears  from  the  special  verdict,  that  the  contract 
with  Pearson,  for  the  continuance  of  the  suit  on  this  very  bill, 
without  judgment,  until  the  next  term  of  the  circuit  court,  was 
for  a  valuable  consideration,  and  not  a  mere  voluntary  and  dis- 
cretionary exercise  of  authority  on  the  part  of  the  agents  of 
the  bank.     What,  then,  is  to  be  deemed  the  true  construction 
of  it?    Did  it  amount  to  no  more  than  an  agreement,  that  that 
particular  suit  should  stand  continued,  leaving  the  bank  at  full 
liberty  to  discontinue  that  on  the  morrow,  at  their  discretion, 
and  to  commence  a  new  suit,  and  new  proceedings  for  the 
same  debt?    Or  was  it  intended  by  the  parties  to  suspend  the 
enforcement  of  any  remedy  for  the  debt  for  the  stipulated 
period,  and  rely  solely  on  that  suit  for  a  recovery?    We  are 
of  opinion,  that  the  intention  of  the  parties  apparent  on  the 
contract,  was  to  suspend  the  right  to  recover  the  debt,  until 
the  next  term  of  the  court     It  is  scarcely  possible  that  Pear- 
son should  have  been  willing  to  give  a  valuable  consideration 
for  the  delay  of  a  term,  and  yet  have  intentionally  left  avenues 
open  to  be  harassed  by  a  new  suit  in  the  interval.     Indeed,  no 
other  remedy,  except  in  that  particular  suit^  seems  to  have  been 
within  the  contemplation  of  either  party.     If  the  bank  had 
engaged  for  a  like  consideration,  not  to  sue  Pearson  on  the 
bill  for  the  same  period,  there  could  have  been  no  doubt  that 
it  would  be  a  contract  suspending  all  remedy.     What  sub- 
stantial difference    is  there  between  such  a  contract,  and  a 
contract  to  suspend  a  suit  already  commenced;  wMch  is  the 
only  apparent  remedy  for  the  recovery  of  the  bill  during  the 
same  period?    Is  it  not  the  natural,  nay  necessary  intendment;, 
that  the  defendant  shall  have  the  full  benefit  of  the  whole  pe* 
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rioil  ai  a  delay  of  payment  of  the  debt?  It.is  no  answer  that 
a  new  auit  would  be  attended  with  more  delay.  That  might 
or  might  not  be  the  case,  according  to  the  different  course  of 
practice  in  different  states;  and,  at  all  events,  it  would  harass 
the  party  with  new  expenses  of  litigation.  But  the  true  in- 
quiry is,  whether  the  parties  did  or  djd  not  intend  a  sur- 
ceasing of  all  legal  proceedings  during  the  period.  We  thinks 
that  the  just  and  natural  exposition  of  the  contract  is  that 
they  did. 

If  this,  then,  be  the  correct  exposition  of  the  contracti  the 
case  clearly  falls  within  the  principle  laid  down  by  this  court 
in  M'Lemore  v.  Powelli  12  Wheat  Rep.  554.  That  was  the 
case  of  a  voluntary  agreement|  without  consideration!  by  the 
holder  with  the  drawer  of  the  bill  for  delay,  after  the  parties 
had  been  fixed  by  due  notice  of  the  dishonour  of  the  bill. 
The  court  held,  that  the  agreement  was  not  binding  in  point 
of  law,  and  therefore  it  did  not  exonerate  the  iudorser.  On 
that  occasion  the  court  said,  <<  we  adniit  the  doctrine,  that, 
although  the  indorser  has  received  due  notice  of  the  dishonour 
of  the  bill,  yet  if  the  holder  afterwards  enters  into  any  new 
agreement  with  the  drawer  for  delay,  in  any  manner  changing 
the  nature  of  the  original  contract,  or  affecting  the  rights  of  the 
indorser,  or  to  the  prejudice  of  the  latter,  it  will  discharge 
him.  But  in  order  to  produce  such  a  result,  the  agreement  must 
be  one  binding  in  law  upon  the  parties,  and  have  a  sufiBcient 
consideration  to  support  it,''  &c.  ''If  the  holder  enters  into 
a  valid  contract  for  delay,  he  thereby  suspends  his  own  remedy 
on  the  bill  for  the  stipulated  period,  and  if  the  indorser  were 
to  pay  the  bill,  he  could  only  be  subrogated  to  the  rights  of 
tlie  holder,  and  the  drawer  could  or  might  have  the  same 
equities  against  him,  as  against  the  bolder  himself.  If,  there- 
fore, such  a  contract  be  entered  into  without  his  assent,  it  is 
to  his  prejudice,  and  discharges  him.''  The  same  reasoning 
applies  with  full  force  to  the  present  case.  If  the  bank  could 
not  have  any  remedy  on  the  bill  to  recover  payments,  but  was 
bound  to  wait  until  the  next  term  of  the  circuit  court,  the  de- 
fendant Hatch,  as  indorser,  could  not,  by  paying  the  bill  place 
himself  in  a  better  situation.  He  would  be  liable  to  the  same 
equities,  under  the  agreement  suspending  the  remedy,  as  the 
bank.     The  same  principles  which  this  court  4Mlbpted  in  the 
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case  of  M'Lemore  v.  Powell,  12  Wheat.  Rep.  554,  will  be 
found  illustrated  and  confirmed  in  an  able  opinion  of  Mr  Chan- 
cellor Kent,  in  King  v.  Baldwin,  2  Johns.  Ch.  Rep.  554,  and 
applied  to  a  case  between  principal  and  surety.  There  are 
other  authorities  to  the  same  effect.  Gould  v.  Robson,  8  East's 
Rep.  576;  Laxton  v.  Peat,  2  Camp.  Rep.  188;  Hubbly  v. 
Brown,  16  Johns.  Rep.  70;  Bayley  on  Bills,  234. 

There  is  a  recent  case  in  England,  which  approaches  vtry 
near  to  the  circumstances  of  the  present  case.  We  allude  to 
Lee  y.  Levi,  1  Carr.  &  Payne's  Rep.  553.  In  that  case  the 
holder,  after  suit  brought  against  the  accepter  and  the  indorser, 
had  taken  a  cognovit  of  the  accepter  for  the  amount  of  the  bill, 
payable  by  instalments;  and  at  the  trial  of  the  suit  against  the 
indorser.  Lord  Chief  Justice  Abbott  thought  that  this  was  a 
giving  time  which  discharged  the  indorser,  and  the  jury  found 
a  verdict  accordingly.  That  case  afterwards  came  before  the 
whole  court  for  revision;  6  Dowl.  8l  Ry.  C.  Rep.  475:  and  was 
then  decided  upon  a  mere  collateral  point,  viz.  that  the  defence 
having  arisen  after  suit  brought  against- (h^  kidorser,  should 
have  been  taken  advantage  of  by  special  plea,  and  could  not 
be  given  in  evidence  under  the  general  issue;  so  that  the  ruling 
of  the  lord  sshief  justice  was  not  brought  directly  into  judg- 
ment.    It  was  not,  however,  in  any  measure  overruled. 

Upon  the  whole,  we  are  of  opinion,  upon  the  ground  of  the 
agreement  stated  in  the  special  verdict  being  a  virtual  dis- 
charge of  the  indorser,  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio,  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 
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Jamss  McDonald's  Heirs^  Appeleants  v.  Freema*!!  Shal 

LET  AND  OTHERS,  APPELLEES^ 

The  plaiotiflt*  entry  ff  lind  In  Ohio  wu  made  in  tlie  nioie  of  i  penon  who  was- 

dead  at  the  time  of  ibe  entry.    This  entry  it  a  nalUty  in  the  state  of  Ohio. 
The  caee  of  Gait  et  el  ?.  Galloway,  4  Peters,  982,  cited  and  eon6rmed. 


APPEAL  from  tho  circuit  court  of  the  United  States  for  the 
district  of  Ohio. 

This  case  was  argued  by  Messrs  Vinton  and  Doddridgei  for 
the  appellants;  and  by  Messrs  Corwin  and  Bibb,  for  the  ap- 
pellees^ 

Mr  Chief  Justice  Marshall  delivered  tk  opinion  of  Uie 
Court 

This  suit  was  brought  in  the  court  of  the  United  States  for 
the  seventh  ci^uit,  and  district  of  Ohio,  to  obtain  n  convey- 
ance for  land  which  the  defendants  hold  by  a  senior  patent,. 
and  which  the  p1aintii&  claim  under  a  prior  entry.  The  bill 
was  dismissed  by  the  circuit  court,  and  the  plaintiffs  have  ap- 
pealed to  this  court 

Serious  doubts  exist  respecting  the  validity  of  the  entry 
tinder  which  the  claim  has  been  made^  and  several  points  have 
been  discussed  at  the  bar.  It  is  unnecessary  to  decide  more* 
than  one  of  these  questions,  because  that  is  decisive  of  the 
case.  David  Anderson,  In  whose  name  the  entry  under  which 
the.  plaintiffs  claim  was  made,  was  dead  at  the  time.  The 
entry,  therefore,  as  was  determined  in  Gait  and  otherf  v.  Gal- 
loway, 4  Peters,  332,  345,  is,  in  the  state  of  Ohio,  a  nullity^ 
This  being  the  foundation  of  the  plaintiffs'  title,  they  must  fail 
in  their  action. 

Counsel  at  the  bar  have  endeavoured  to  distinguish  this  case 
from  that,  by  treating  the  entry  as  one  made  in  the  name  of 
th^  wrong  persoir,  through  the  mistake  of  the  surveyor. 

We  do  not  think  he  is  sustained  by  the  fact  or  the  law  of 
the  case.    The  decree  is  affirmed  with  costi. 
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John  Conard>  Marshal  of  ths  Eastern  District  ov 
Pennstlvamia — ^The  United  States,  Plaintiffs  in 
Error  ▼.  The  Pacific  Insurance  Comfant  of  New 
York,  Defendants. 

Th«  ewe  of  Conwd  r.  Tba  Atlantic  Insortnee  Comptoy,  1  Peten*!  Report*, 
8S6,  cited,  and  the  priociplee  decideit  io  the  nme  coDfirmiid. 

The  bfingiog  up  with  the  record  of  the  proceedingi  id  tlie  circait  court,  tlie 
charge  of  the  court  at  large,  if  a  practice  which  thia  court  haa  oAen  diaapprofed, 
and  deeoAP  incorrect. 

The  case  of  Harrb  ▼.  Dennie,  8  Petera*a  Reporta,  S9t,  decided  no  nM>re  than 
that  no  creditor  of  the  importer  could,  by  any  attachment  or  proceaa,  take 
gooda  imported  Into  the  United  States  upon  their  hnportation  out  of  the  pes- 
aeaaioD  of  the  United  States,  until  the  lien  of  the  United  Sutes  for  tlie  dutiea 
accruing  thereon  was  actually  discharged,  either  by  payment  of  the  duties  or 
by  giving  aeenrity  therefor,  according  to  the  requlrementa  of  the  law  on  the 
part  of  the  importer. 

There  Is  no  doubt  that  if  the  Importer  haa  the  general  right  and  property  in  the 
gooda,  that  right  drawa  after  it  a  constructive  possession,  and  the  master  of  the 
ship  is  but  a  bailee,  maintaining  the  poaaeaaion  for  his  benefit. 

There  is  no  pretence  to  say  that  the  property  of  the  importer  in  the  gooda  is  de- 
Tested  by  any  possession  subsequently  taken  by  the  United  States,  for  the 
purpoae  of  maintaining  their  hen  for  duties  That  posseuion  it  not  adverse 
to  the  title  of  the  importer;  and  indeed  it  may  be  properly  deemed  not  ao  much 
an  ezcluaive  as  a  concurrent  and  mixed  poasession  for  the  joint  benefit  of  the 
Importer  and  of  the  United  States.  It  leaves  the  importer's  right  to  the  imme- 
diate possession  perfect,  the  moment  the  lien  for  the  duties  is  discharged. 
And  if  he  tenders  the  dntlea,  or  the  proper  aecurlty  therefor,  and  the  collector 
refuaea  the  deliveiy  of  the  gooda,  it  la  a  tortioua  converaion  of  the  property 
for  which  an  action  of  trespaas  or  trover  will  He. 

The  caae  not  being  one  which  called  for  vindictive  or  exemplary  damagea,  the 
circuit  court  charged  the  jury  that  the  plaintifia  were  entitled  to  recover  such 
damagea  ea  they  had  proved  themaelvea  entitled  to,  on  accotint  of  the  actual 
injury  auatained  by  the  aeizure  and  detention  of  the  goods.  And  in  asccrtuin- 
ing  what  these  damagea  were,  the  court'directed  them  that  the  plaiutilb  had  a 
right  to  recover  the  value  of  the  goods  (teat)  at  the  time  of  the  levy,  with  intereat 
from  the  expiration  of  the  usual  credit  on  extenalve  aales.  This  wu  in  con- 
foimily  to  the  decision  of  this  court  in  the  case  of  Conard  v.  Nicoll,  4  Peteit'a 
RepoffU|S9I. 

ERROR  to  the  circuit  court  of  the  United  States,  for  the 
esstern  district  of  Pennsylyania. 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought 
by  the  Pacific  Insurance  Company  of  New  Tork,  against  John 
Conardi  marshal  of  the  eastern  district  of  Pcnnsjlvaai^ 


JANUARY  TERM  1632.  863 

[Cooird  V.  Tbo  Pacific  losunoec  Coin|Miiy.] 

The  plaintifb  declared  in  the  common  form  of  trespaMi  ipe- 
eifying  the  goods  and  chattels  seized  and  taken  by  the  defend- 
ant, to  wit:  sundry  packages  of  teas  of  the  value,  altogether, 
of  upwards  of  sixty  thousand  dollars,  and  laying  the  damages 
at  one  hundred  and  twenty  thousand  dollars. 

To  this  declaration  the  defendant  pleaded  ttie  general  issue: 
and  also  pleaded  specially,  1.  That  on  the  1st  of  May  1828 
the  plaintiffs  received  forty  thousand  dollars,  paid  to  him  b^ 
Ihe  defendant,  in  full  satisfaction  of  the  trespasses  and  wrongs 
complained  of.  2.  That  at  the  April  sessions  of  the  court 
1886,  the  plaintiffs  impleaded  him  in  a  plea  of  trespass  to  the 
plaintiffs,  damages  forty  thousand  dollars,  and  on  the  30th  of 
April  1828,  by  judgment  of  the  court,  recovered  the  same, 
which  is  the  same  trespass  complained  of  in  this  declaration, 
which  judgment  remains  in  full  force;  and  afterwards,  on  the 
3bth  of  April  1828,  the  said  sum  of  forty  thousand  dollars  was 
paid  to  him  in  satisfaction  thereof.  3.  That  at  April  sessions 
1826,  the  plaintiffs  impleaded  him  in  a  certain  plea  of  trespass 
to  his  damage  forty  thousand  dollars,  being  the  identical  tres- 
pass complained  of  in  this  suit,  and  on  the  30th  of  April  1828 
thesaid  plaintifis  recovered  in  the  said  plea  by  the  judgment  of 
the  court  against  the  defendant,  with  six  cents  damages,  and 
costs  which  they  had  sustained  by  the  same  trespasses,  which 
judgment  remains  in  force;  and  that  on  the  30th  day  of  April 
1828,  the  sum  of  forty  thousand  dollars  was  paid  in  full  satis- 
faction thereof.  Upon  the  first  plea  issue  was  joined.  To  the 
special  pleas  the  plaintiffs  replied  that  they  did  hot  receive  the 
sum  of  forty  thousand  dollars,  in  full  satisfaction  of  the  trespasses 
anci  damages  complained  of,  and  of  the  other  wrongs  in  the 
declaration  mentioned;  and  tendered  an  issue  thereon.  To  the 
third  and  fourth  pleas  the  plaintiffs  replied  that  they  ou^t  not 
to  be  barred  from  maintaining  their  action  by  any  thing  alleged 
in  the  same,  because  on  the  9th  day  of  October  1826,  a 
certain  bond  was  executed  by  the  said  plaintiffs,  and  by  them 
delivered  to  and  accepted  by  the  United  States  of  America, 
in  the  following  words: 

<<  Know  all  men  by  these  presents,  that  we,  the  Pacific  In- 
surance Company  of  New  York,  are  held,  and  firmly  bound 
unto  the  United  States  of  America,  in  the  sum  of  sixty  thou- 
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saDd  dollari,  lawful  mooej  of  the  United  States  of  America, 
4o  be  paid  to  the  aaid,  the  United  Statea  of  Americai  their  eer- 
tain  attorneyi  aaccessorsi  or  aaaigQa,  to  which  pajnnent  well 
«nd  truly  to  be  made,  and  done,  we  do  bind  ouradvea,  and 
our  succeasorsi  firmly  by  these  presents.  Sealed  with  our 
seal  of  incorporation,  and  dated  this  ninth  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twen- 
ty-six. 

<<  Whereas  the  goods  and  merchandise  described  in  an  in- 
YoicOi  a  copy  whereof  is  annexed,  imported  from  Canton  in 
the  ship  Addison,  skfely  arrived  at  the  port  of  Philadelphia, 
hare  been  levied  on  by  the  marshal  of  the  eastern  district  of 
Pennsylvania,  by  virtue  of  an  execution,  on  ^  judgment  in 
favour  of  the  United  States,  against  EJdward  Thomson,  of 
Philadelphia,  as  the  property  of  the  said  Edward  Thomson; 
and,  whereas,  the  Pacific  Insurance  Company  of  New  York 
claim  to  be  the  owners  in  law  or  equity  of  the  said  good^,  and 
actually  hold  the  bill  of  lading  and  invoice  thereof,  under 
which  the  said  goods  have  been  duly  entered  at  the  custom- 
house, and  the  duties  thereon  secured  to  be  paid  according  to 
law;  and,  whereas,  it  has  been  agreed  by  and  between  the 
secretary  of  the  treasury  in  behalf  of  the  United  States,  and 
the  said  Pacific  Insurance  Company,  that  a  suit  shM  be  insti- 
tuted, by  the  said  named  company,  against  the  said  marshal, 
in  which  the  sole  question  to  be  tried  and  decided  shall  be, 
whether  the  United  States,  or  the  said  Pacific  Insurance  Com- 
pany, are  entitled  to  the  said  goods  and  the  proceeds  thereof; 
and,  whereas,  it  has  been  further  agreed  that  the  said  goods 
shall  be  delivered  to  the  said  Pacific  Insurance  Company,  with- 
out prejudice  to  the  rights  of  the  United  States  under  the  said 
executions  or  otherwise,  and  that  they  shall  sell  and  dispose  of 
the  same  in  the  best  manner  and  for  the  best  price  they  cap 
obtain  therefor,  and  for  cash,  or  upon  credit,  as  they  may  judge 
expedient;  and  that  the  moneys  arising  from  the  sale  thereof, 
deducting  the  duties  and  all  customary  charges  and  commiss- 
ions on  such  sales^  shall  be  deposited  by  the  said  Pacific  In- 
surance Company,  as  soon  as  received  from  and  after  the  sale, 
in  the  Bank  of  the  United  States,  to  the  credit  of  the  president 
of  the  said  bank,  in  trust,  to  be  invested  in  the  stocks  of  tlte 
United  States,  in  the  name  of  the  said  president,  in  trust,  so  to 
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remtin  until  it  shall  be  judicially  and  finally  decided  to  whom 
the  said  goods,  or  the  proceeds  thereof,  do  of  right,  and  ac- 
cording to  law,  belong;  and,  on  the  further  trust,  that  when- 
erer  such  decision  shall  be  made  the  said  president  of  the  said 
bank  shall  deliver  the  said  moneys,  or  transfer  the  said  stocks, 
to  the  party  in  whose  favour  such  decision  shall  be  made. 
And,  whereas,  in  pursuance  of  the  said  agreement,  the  said 
goods  have  this  day  been  delivered  to  the  said  Pacific  Insu- 
rance Company,  for  the  purposes  aforesaid,  it  being  understood 
and  agreed  that^such  delivery  of  the  goods  shall  not  prejudice 
any  existing  right  of  the  said  company.  Now,  the  condition 
of  this  obli|gation  is  such,  that  if  the  said  Pacific  Insurance 
Company  shall  comply  with  the  said  arrangements,  and  well 
and  truly  sell  and  dispose  of  the  said  goods,  and  cause  the  mo- 
neys arising^  from  the  sale  thereof,  after  deducting  therefrom 
the  duties,  charges  and  commissions,  as  aforesaid,  to  be  depo- 
sited in  the  Bank  of  the  United  States,  to  the  credit  of  the 
president  of  the  said  bank,  in  trust,  according  to  the  true  intent 
and  meaning  of  the  above  recited  agreement,  and  for  the  pur- 
poses therein  set  forth,  this  obligation  to  be  void,  but  other- 
wise, to  be  and  remain  in  ful?  force  and  virtue.'' 

Sealed  and  delivered  by  the  Pacific  Insurance  Company  of 
New  York. 

Invoice  of  merchandise  shipped  by  Rodney  Fisher,  attorney 
for  John  R.  Thomson,  on  board  the  American  ship  Addison, 
A.  Hedelius,  master,  bound  for  Philadelphia,  for  account  and 
risk  of  Edward  Thomson,  Esquire,  a  native  citisen  of  xhe 
United  States  of  America,  raiding  there,  and  consigned  to 
order. 

The  invoice  amounted  -to  twenty-nine  thousand  nine  hundred 
and  eighty-ene  dollars  and  twenty-one  cents,  and  was  dated 
Canton,  November  2S,  1885,  and  signed  Rodney  Fisher, 
attorney  for  John  R.  Thomson. 

And  that,  heretofore,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  district  aforesaid,  a  certain  other  bond  was 
executed  by  the  said  plainiifis,  and  by  them  delivered  to,  and 
accepted  by  the  United  SUtes  of  America,  in  the  following 
words: 

This  bond  was  in  all  respects  similar  to  that  last  recited, 
saving  that  it  applied  to  an  invoice  of  merchandise  amounting 
Vol.  IV.— «  I 
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to  thirty  thousand  one  hundred  and  seven  dollars  eighty  seren 
centSy  shipped  in  the  same  manner  on  board  the  ship  Superior 
from  Ganton  on  the  2d  of  December  1825. 

The  plaintiffs  further  alleged,  that  when  the  bond  was  eze- 
euted  the  defendant  agreed  that  a  suit  should  be  instituted 
against  him  as  marshal)  aforesatd)  in  which  the  sole  question 
to  be  tried  and  decided  should  be,  whether  the  United  States 
or  the  plaintiffs  were  entitled  to  the  goods  or  the  proceeds. 

And  do  further  say,  that  afterwards,  to  wit,  at  the  April  ses- 
sions of  this  court,  in  the  year  one  thousand  eiglit  hundred 
and  twenty-six,  m  conformity  with  the  siiid  bond,  and  with 
the  said  agreement,  a  suit  was  instituted  by  the  said  plaiotifiii, 
fh  their  name  as  plaintiffs,  against  the  said  John  Conard,  mar- 
shal of  the  eastern  district  of  Pennsylvania,  for  the  trial  and 
decision  of  the  said  qLestton  only,  and  for  no .  other  purpose 
whatever,  and  in  which  suit  the  sole  question  tried  and  decided 
was,  whether  the  United  States  or  the  said  plaintiffs  were  en- 
titled to  said  goods,  and  the  proceeds  thereof.  And  further, 
that'dl  the  pleadings  and  proceedings  in  the  said  suit  were  sub- 
ject to  the  said  agreement,  and  were  governed  .and  controlled 
thereby:  and  that,  in  fact  and  in  truth,  the  said  plaintiffs  did 
not,  oh  the  trial  of  the  said  suit,  claim  to  recovier,  and  did  not 
offer  any  evidence  for  tlie  purpose  of  recovering  any  damages 
whatever  from  the  said  John  Conard,  marshal;  and  that  no 
damages  whatever  were  recovered  in  tlie  said  court,  except  si^ 
cents.  And  further,  that  in  the  said  suit  it  was  judicially  and 
finally  decided,  that  the  said  goods  iind' the  .proceeds  thereof  did, 
efrif^t. and. according  to  law,  belong  to.the  said  plaintiffs,  and 
a  verdict  and  judgment  for  nominal  damages  were  rendered; 
and  the  plaintiffs  did  notJreceive  or  claim  therein  or  thereby, 
any  other  or  further  damages,  or  any  .damages  .whatever,  for 
the  said  trespass  and  other  wrongs.  And  further  that  the  suit 
her^  mentioned,  and  the  plea  in  the  defendant's  plea  mentioned 
and  referred  to,  are  the  same  plea  or  suit,  and  not  other  or  dif- 
ferent pleas  or  suits,  than  in  the  said  plea  mentioned. 

0pon  the  first  of  these  replications  issue  was  jomed.  To 
the  otbers,  that  is,  the  replications  to  the  third  and  fourlli 
pleas,  the^c  was  a  general  demurrer,  and  joinder  in  demurrer* 

Upon  this  demurrer^  the  court  below  gave  judgment  for  the 
plaintiffs. 
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Op  the  Md  dty  of  May  1830|  the  issues  eame  to  trial. 

The  plaiDtiirs  produced  a  Tariety  of  evideneey  parol  and 
written^  to  establish  their  title  lo  the  property,  before  and  at 
the  time  of  the  trespass  complained  of,  being  substantisUy  the 
same  as  that  exhibited  by  the  plaintifb  in  the  case  of  the 
Atlantic  Insurance  Company  t.  Conard. 

They  also  give' in  evidence  a  writ  of  fieri  facias,  at  the  suit 
of  the  United  States,  against  Edward  Thomson,  under  which 
it  appeared^  by  indorsement  thereon,  that  the  defendant  (Con« 
ard)  levied  upotf  the  goods  and  merchandise  in  the  declaration 
specified  on  the  16th  day  of  March  1846,  on  board  the  ship  in 
which  they  arrived. 

And  they  offered  ^  further  lo  prove  a  demand  of  the  coliee^ 
tor,  and  refused  by  him,  after  the  levy  was  made,  to  permit  an 
entry  and  deliver  the  goods.  But  the  ({ounsel  for  the  defend* 
ant  objected  to  such  proof;  and  the  obj^tion  was  overruled  by 
the  court,  and, the  evidence  given.'' 

To  this  opinion  of  the  court  the  defendant  etcepted. 

The  evidence  being  closed,  the  counsel  for  the  defendAnt 
asked  the  court  to  charge  the  jury: 

I.  That  the  United  States  had  a  lien  upon  the  goods  ini- 
ported  in  the  ships  the  Superior  and  the  Addison,  from  Can- 
ton, in  the  month  of  March  1826,'fbr  the  duties  sccruingupon 
that  importatio'n:  and  that  the  United  States,  as  an  effect  of 
their  liens,  had  the  possession  of  the  said  goods  the  moment 
of  their  importation. 

8.  That  the  documents  exhibited  in  evidence,  prove  that, 
Edward  Thomson  was,  in  fact,  the  importer  of  the  goods  in 
question,  and  that,  under  the  act  of  congress  of  1799,  he  must 
be  regarded,  for  the  purposes  of  that  act,  as  the  original  con* 
signee  and  owner,  although  the  property  in  the  goods  might 
have  been  in  the  plaintifik 

3.  That  Edward  Thomson  as  the  importer^  and  the  crigu- 
naleonsignee  ahdotlmerf  were  the  only  persons  entitled  by  finer 
to  enter^  the  goods  at  the  custom-house,  or  give  bonds  for  the 
duties,  or  to  pay  .the  duties:  and  ^hat  any  recognition  by  the 
collector  or  other  public  officer,  of  any  other  person,  as  enti- 
tled to  enter,  Js  not  authorised  by  the  law  of  the  United  States^ 
and  cannot  be  admitted  to  vary  the  rights  of  the  partiea. 
.4.  That  the  United  States  having  a  lien  upon,  and  s 
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ion  of^  the  goods  at  the  time  of  their  .importation,  and  Ed- 
ward TbomsoD  being,  in  contemplation  of  the  act  of  con- 
greaSy  tiie  only  person  by  whom  this  entry  could  legally  be 
made,  the  posaesslbn  of  the  United  States  wu  never  divest- 
ed by  any  act  of  the  plaintiffs  to  which  the  United  States  did 
not  consent 

5.  That  possession  of  the  goods  beingi  at  the  time  of  the 
levy  made  by  the  defendant,  legally  in  the  United  States,  and 
neither  actually  nor  constructively  in  the  plaintiffs,  the  pre- 
sent action,  founded  as  it  must  be  upon  a  possession  by  the 
plaintifls  either  actual  or  constructive,  cannot  be  maintained. 

6.  That  according  to  the  act  of  congress,  and  Edward 
Thomson  regarded  as  the  original  importer,  owner  and  •  con- 
signee, and  he  being  largely  indebted  upon  bonds  to  the  United 
States  for  duties  then  remaining  unpaid,  the  lien  of  the  United 
States  for  the  duties  which  accrued  on  that  importation  could 
not  be  divested,  Except  upon  the  payment  of  the  said  duties  in 
cash. 

7.  That  the  agreement  of  the  9th  of  October  1826,  con- 
nected with  the  facts  given  in  evidence,  amounts  to.  a  release 
or  waiver  by  the  plaintiffs  of  all  demand  for  damages  arising 
from  the  acts  of  the  officers  of  ths  United  States  in  taking  pos- 
session and  detaining  the  goods  in  question. 

8.  That  in  an  action  of 'trespass,  such  as  the  present,  where 
no  circumstances  of  aggravation  in  the  motives  or  conduct  of 
the  defendant  are  alleged  or  pretended,  the  value  of  tiie  goods 
taken,  or  the  diminution  of  that  value-  by  their  detention,  is 
the  only  just  and  legal  measure  of  damages. 

9.  lliat  the  claim  for  damages,  on  the  score  of  professional 
compensation,  paid  in  this  and  other  causes  connected  with 
the  transaction,  is  inadmissible,  and  that  therefore  the  evi- 
dence respecting  it  should  be  wholly  disregarded  by  the  jury. 

The  charge  to  the  jury  was  as  follows: 

In  this  case  there  are  two  questions  for  your  consideration: 

1.  Whether  the  plainti£b  can  sustain  this  action. 

8.  The  amount  of  damages  te  which  they  are  entiUed. 

The  facts  of  the  case  are  few.  Qn  tiie  10th  and  1 1th  July 
1886,  the  plaintiffs  advanced  sixty  thousand  dollars  to  Ed- 
ward Thomson  on  his  respondentia  bonds.  He  shipped  the 
money  for  Canton,  took  bills  of  lading  deliverable  to  his  fac- 
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tor  John  R.  Thomeoni  and  assigned  them  to  the  phiotiflsl 
The  money  trriTed  isfely;  and  was  inyested  in  the  teas  now 
in  controversy.  The  tess  were  shipped  on  board  of  the  ships 
Addison  and  Superior,  which  arriTed  in  the  Ddaware  on  the 
15th  March  1886|  when,  with  their  cargoes,  they  were  leried 
on  by  the  defendant  by  virtue  of  an  execution  at  the  suit  of 
the  United  States,  against  Edward  Thomson.  The  teas  in 
question  were  landed  and  deposited  in  the  public  stores, 
under  the  care  of  the  custom  houar.  oflScer,  where  they 
remained  until  the  fall  of  1826,  when,  by  an  agfMment  made 
between  the  plaintiA  and  tiw  secretary  of.  die  treasury,  they 
were  delivered  to  then,  and  sold  under  their  direction  forthehr 
account 

Immediately  on  hearing,  of  the  levy,  the  plaintiBs^  by  their 
agent,  offered  to  the  collector  to  secure  llie  duties,  and  de- 
manded the  teas/  They  were  refused.  On  this  state  of  the 
facts  the  counsel  fbr  the  defendant  contends  that  Edward  Thorn* 
son  remaitoed  the  legal  owner  of  the  tew  at  the.  time  of  the 
levy:  that  the  plaintiffs  did  not  becoTie  the  owners  or  con* 
signees  thereof  or  the  agenta  of  Thomson,  so  as  to  authorise 
them  to  enter  the  teas  at  the  custom  house  accmrding  to  tlie 
provisions  of  the  thirty-sixth  section  of  the  revenue  law,  which 
he  contends  could  only  be  made  by  Thomson  himself:  that  ho 
being  indebted  to  the  United  States  by  bonds  for  duties  unpaid, 
was,,  by  the  proviso  of  the  sixty-eecond  section  of  the  law,  pro* 
hibited  from  making  an  entry  without  the  actoal  pajrment  of 
the  duties  accruing,  for  which  the  United  States  had  a  lien  until 
they  were  paid:  and  that  therefore  the  plaintiA,  not  having 
offered  to  pay  the  duties  on  their  demand  of  the  teas  from  the 
collector,  had  no  right  to  the  possession  of  the  gpods,  and  can- 
not maintain  this  action. 

Were  this  a  question  open  for  consideration,  I  should  have 
no  hesitation  in  saying  that  the  whole  transacUon  between 
Thomson  and  the  plaintifb  made  them  the  legal  owners  and 
consignees  of  the  property  purchased  by  the  outward  ship^ 
ment,  and  that  as  such  they  bad  a  right  to  enter  the  teas  on 
securing  the  duties,  without  being  affected  by  the  delinquency 
of  Thomson  at  the  custom  house,  as  much  so  ss  if  the  ship, 
ment  had  been  made  in  their  own  name  and  on  their  own 
account 
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But  it  has  not  been  left  for  me  to  declare  the  law  in  thia 
caae.  It  has  been  definitiyely  aettled  by  the  aupreme  eoiirt  in 
the  caae  of  the  Atlantic  Inaurance  Company  againat  Conardt 
decided  at  January  term  1828,  and  the  caae  of  Franeia  H. 
Nieoll  againat  Conard,  at  the  laat  term.  The  firat  of  theae 
eaaea  was  an  action  of  treapaaa  brought  to  try  the  right  of 
property  in  the  plain tifla  to  teaa  ahipped  in  the  Addiaon  and 
Superior  under  circumatancea  in  all  reapecta  agreeing  with  thia- 
caae.  The  court  decided  that  they  were  the  ownera  and  en- 
titled to  the  pfoceeda  of  what  had  been.aold  under  the  agree* 
ment:  the  court  declaring  the  plaintiffs  to  be  the  ownera  and 
conaigneea  by  the  agreement  between  them  and  Thorn- 
aon,  and  the  consequent  acta.  The  aecond  wu  a  umilai 
action  brought  for  ttie  same  purpoae  aa  well  aa  the  reco- 
very of  damagea  for  levybg  on  certain  gooda  and  a  quantity 
of  teaa  ahipped.  and  in  all  reapecta  circumstanced  like  the  pre- 
aent  The  cauae  waa  tried  before  Judge  Wasfaiogton  in  thia 
place,  and  reaulted  in  a  verdict  and  judgment  for  the  plaintifiy 
not  only  for  the  proeeeda  of  the  property  which  had  iieen  aold, 
but  a  large  amount  in  damagea.  It  waa  removed  by  writ  id 
error  to  the  aupreme  court,  and  the  judgment  affirmed.  The 
judge  who  delivered  their  opinion  did  not  think  proper  to  add 
to  or  alter  any  thing  in  the  very  able  and  excellent  charge  de- 
livered to  the  jury  by  his  lamented  predeceaaor.  The  affirm- 
ance waa  in  theae  worda:  that  char^  embraced  every  point 
material  to  the  decision  of  this  caae,  and,  connected  with  the 
opinion  of  the- court  in  the  former  caae,  leavea  for  you  and  the 
court  no  other  duty  than  acquieaoence  in  tiie  well  establiahed 
principlea  which  control  the  cauae  before  you. 

The  ri|^t  of  property  in  the  teas  which  are  the  aubjeet  of 
thia  action  has  already  been  aettled  by  the  judgment  of  thia 
oourt  in  a  former  action  between  the  aame  partiea,  and  ia  con- 
duaive  on  that  poitotin  thia. 

But  the  defendant'a  counsel  eontenda  that  in  the  caae  of 
Harris  v.  Denny,  decided  at  the  laat  term  of  the  aupreme  cpurt^ 
a  principle  haa  been  aettled  which  will  prevent  the  plaintifia' 
recovering*  The  caae  was  this:  Jamea  D'Wolf,  Jun.  waa 
indebted  to  the  United  Statea  on  diity  bonda  (inpaid:  gooda 
eonaigned  to  hin^aivived  in  the  port  of  Beaton,  which  were  at- 
tached by  hb  credit6rs  in  Maaaachuaetta  by  a  ^t  in  the  handa 
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cf  Deonj  the  dieriE  The  mmhal  atttcbed  the  nme  goods 
by  proceBfl  from  the  district  eonrt^  st  the  suit  of  the  United 
States.  At  the  time  of  the  attacbment  by  Dennyi  the  plainti A 
offered  to  secure  the  duties,  and  demanded  possessiooi  which 
the  collector  refused.  On  an  action  by  the  sheriff  against  the 
marshali  the  court  decided  that  he  could  not  sustain  it,  because 
the  plaintifib  in  tiie  attachment  were  neither  owners,  consigneek, 
nor  agents,  that  D'WoIt  continued  the  owner,  and  being  delin-* 
quent  on  former  bonds  had  no  right  .to  enter  the  goods  till  pay- 
ment of  the  duties,  and  that  the  plaintiffs,  claiming  only  as 
creditors,  had  no  right  to  the  possession  on,  the  mere  offer  to 
secure  them.  This  case  has  no  bearing  on  the  right  of  an 
owner  or  consignee  to  ehter  goods  on  offering  to  secure  duties 
accruing.  It  was  there  declared  that  the  United  States  had  r.o 
Ben  on  the  goods  for  the  amount  due  by  D' Wolf  on  other  im- 
portations. It  only  decided  that  a  mere  creditor  could  ac- 
quire no  right  to  the  possession  of  goods  so  imported  consign- 
ed to  D'Wolf,  until  the  duties  were  actually  paid. 

The  authority  of  the  two  cases  referred  to,- does  not  seem  to 
me  to  be  at  all  shaken  by  that  of  Harris  v.  Denny,  and  I  am 
therefore  clearly  of  opinion  that  the  plaintiffs  hare  well  estak* 
lished  their  right  to  maintain  the  present  action  (or  the  recovery 
of  damages  for  the  seizure  of  the  goods  in  question. 

It  is  next  alleged  that  by  the  agreement  of  the  9th  of  Octo- 
ber, and  the  acts  accompanying  it,  the  defendant  is  released 
from  all  claims  for  damages.  The  decision  of  this  and  the 
supreme  court  in  the  case  of  NicoU  ▼.  Conard,  settles  the  re- 
Tcrse,  and  declares  that  damages  may  be  recovered,  notwith- 
standing this  agreement.  In  this  case,  the  defendant  pleaded 
this  agreement  as  a  bar  to  this  action:— the  coottt)verruled  the 
plea  and  rendered  judgment  for  the  plaintiffs,  so  tliatthisques^ 
tion  has  already  been  settled,  as  a  matter  of  law,  and  is  not 
open  for  your  consideration  as  one  of  fact. 

iThe  counsel  for  the  defendant  next  contends,  that  tlie  rule 
of  damages  in  this  cfse  is  furnished  by  the  balance  due  on  the 
respondentia  bonds,  after  deducting  the  amount  of  the  sales. 
This  ground  is  assumed  by  considering  the  plaintiffs  as  mere 
mortgagees  of  the  teas,  an  idea  wholly  inadmissible,  after  the 
two  solemn  decisions  of  the  supreme  court,  each  adjudging  the 
legal  right  of  property  to  lie  in  the  respective  plaintiffs,  as  own^ 
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era;  tnd  one  of  them  awarding  damages  without  any  reference 
to  the  amount  due  on  the  req)ondentia  bondi* 

These  decisions  are  binding  anthcrity  on  this  eourt,  which 
must  be  governed  by  them  to  their  full  extent  We  are  not  at 
liberty  to  say  that  the  plaintiffs,  in  those  actions  were  legal 
ownen,  only  to  the  extent  of  the  debt  due  them  by  Edward 
Thomson.  The  entire  property  in  the  teas  was  resttd  in 
them,  and  this  court  has  passed  the  same  judgment  as  to  those 
now  in  controveray.  This  action  of  trespass  would  assume  a 
singular  aspect,  if  the  plaintifis  could  not  reooyer  damages  to 
the  amount  of  their  property  which  has  been  taken  from  them 
by  the  defendant  EJd  ward  Thomson,  who  had  no  legal  property 
in^these  teas.  Whether  the  plaintifis  can  in  any  event  be  con- 
sidered as  trustees  for  him,  his  creditors,  or  assigns,  is  not  n)a- 
tertal  to  inquire  in  this  action.  On  this  question  of  damages, 
we  cannot  settle  accounts  between  trustees  and  cestui  que 
trusts  (if  there  can  be  such,  as  to  this  property),  who  are  no 
parties  to  this  suit.  It  is  enough  for  the  plaintiffs  to  exhibit 
record  evidence  of  their  being  the  acknowledged  legal  owners. 
It  necessarily  results,  from  such  ownership,  that  they  are  le- 
gally entitled  to  all  the  damages  arising  from  its  seizure  and 
detention.  The  right  to  damages  must  be  commensurate  with 
the  right  of  property.  To  adopt  any  other  rule  would  intro- 
duce endless  confusion  and  mischief.  The  plaintiffs  then  are 
before  you  as  the  legftl  owners  of  the  teas,  and  with  no  legal 
impediment  in  the  way  of  their  recovery. 

The  next  question  for  your  consideration,  is  the  amount  of 
damages  which  the  plaintifis  are  entitled  to  recover,  as  the  legal 
ownen  of  the  teas. 

The  rule  which  ought  to  govern  juries,  in  assessing  damages 
for  injuries  to  personal  property,  depends  much  on  the  cir- 
eumsUnces  of  the  case;  When  a  trespass  is  committed  in  a 
wanton,  rude,  and  aggravated  manner,  indicating  malice  or  a 
desire  to  injure,  a  jury  ought  to  be  liberal  in  compensating  the 
party  injured,  in  all  he  hm  lost  in  property,  in  expenses  for 
the  operation  of  his  rights,  in  feeling  or  reputation:  and  even 
this  may  be  exceeded  by  setting  a  public  example  to  prevent 
a  repetition  of  the  act  In  such  cases  there  is  no  certain  fixed 
standard;  for  a  jury  may  properiy  take  iato  view,  not  only 
what  is  due  to  the  party  complaining,  but  to  the  public,  by 
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inflieting  wtet  wtm  aDed  in  kw  specuhlifie^  ezemplary^  or 
▼indictiTe  daoiagau  But,  whai  ao  indiviihnl,  acting  in  p^i* 
iuance  of  what  he  c—ceifea  a  juat  claim  to  praperty,  proceed 
by  legal  proceaa  io  /enforee  it^  and  cauaea  a  leirj  to  be  made  on 
what  ia  claimed  by  another,  without  abusing  or  penrerting  ita 
true  object,  there  ia  and  ought  to  he  a  very  difierent  rule,  if, 
after  a  due  eoume  of  legal  inyeatigitiony  hia  caae  ia  not  well 
founded*  This  ia  what  must  neceaaarily  happen  in. all  judicial 
proceedingBy  fairly  and  properly  conducted,  whieh  are  insti- 
tuted to  try  conteated  rights  to  property.  If  the  plaintiff  in 
an  action  of  trespaaa,  aocceed,  he  ia  entitled  to  legal  aatia&e- 
tion  for  the  injury  sustained  by  the  taking  and  detentioui  in 
caaea  not  attended  with  the  circumataneea  of  aggraration  be- 
fore mentioned.  The  general  rule  of  damage,  is.  the  ralue  of 
the  property  taken,  with  interest  from  the  time  of  the  taking 
down  to  the  trial.  This  ia  generally  conaidered  aa  the  extent 
of  the  damagea  auatained,  and  this  is  deemed  legal  cbmpeniaa- 
tion,  which  refers  solely  to  the  injury  done  to  the  property 
taken,  and  not  to  any  collateral  or  consequential  damagea,  re- 
to  the  owner  by  the  trespaas.  Theae  are  taken  into 
I,  only  in  a  case  more  or  less  aggravated;  But 
where  the  party,  taking  the  property  of  another  by  legal  pro- 
cess^ acts  in  the  fair  pursuit  of  his  supposed  legal  right,  the 
only  reparation  he  is  bound  to  make  to  the  party  who  tuma 
out  ultimately  to  be  injured,  is  to  place  him,  as  to  the  pro- 
perty, in  the  same  situation  in  whieh  he  waa  before  the  leg^I 
ticapeaa  inM  committed.  The  costs  of  the  action  are  the 
only  penalty  impoaed  by  the  law,  which  limits  and  regulates 
the  itema  and  amount  In  the  present  case,  the  defendant 
acted  under  the  orders  of  the  goyemment,  in  execution  of  hia 
duties  as  a  public  officer:  he  made  the  lery,  but  committed  no 
act  beyond  the  atricteat  line  of  hia  duty,  which  placed  him  in 
a  situation  where  he  had  no  diacretion.  The  reault  haa  been 
unfortunate  for  him:  he  has  taken  the  property  of  the  plain- 
tifia  for  the  debt  of  Edward  Thomaont  •»<!  must  make  them 
eodipenaatlon  for  the  injury  they  haTe  austained  thereby,  but 
no  further. 

It  haa  long  aince  been  well  aettled,  that  a  jury  ought  in  nc 
caae  to  find  ezemplsry  damages  agpinat  a  public  officer,  acting 
in  obedience  to  orders  from  th*  gpvernmeiit,  without  anf  cir- 
Vol.  VI.— «  K 
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eumsUnees  of  aggravationi  if  he  violateB  the  law  in 
aeizure  of  property.  In  the  ease  of  Nicoll  against  the  present 
defendant,  Judge  Washington  instructed  the  jury  that  they 
might  giye  the  plaintiff  such  damages  as  he  had  proved  himself 
to  be  justly  entitled  to,  on  account  of  any  actual  injury  he  had 
proved  to  their  satisiaction  he  had  abstained,  by  the  seizure 
and  detention  of  the  property  levied  on,  but  that  they  ought 
not  to  give  vindictive,  imaginary,  or  speculative  damages. 
The  affirmance  of  his  <^harge  makes  it  the  guide  for  us,  in  this- 
case.  Our  true  inquiry  ihen  most  be,  what  damages  have  the 
plaintiffs  so  proved  themselves  to  be  entitled  to  ? 

There  can  be  no  doubt  that  they  have  a  right  to  the  value 
of  tbe  teas  at  the  time  of  the  levy,  with  interest  from  tiie  ex- 
piration of  the  osoal  credit  on  extensive  sales.  Too  may  ascer- 
tain the  value  from  the  sales  made  at  New  Yofk  or  this  place 
in  the  spring  of  1826.  I^  in  your  opiniooy  they  afford  evi- 
dence <tf  their  real  value,  or  if  ywi  arentisfied  firom  the  evi- 
denoe  you  have  heard  that  the  seirareand  staring  of  these  teas 
had  the  efled  of  depressing  the  prices^  joa  may  make  soeh 
additions  to  the  prices  at  which  sales  were  actually  made^  as 
would  make  them  equal  to  what  they  woold  have  been,  had 
they  come  to  the  possession  of  the  plaintjfi  at  the  time  of  tbe 
levy.  But  you  may  perhaps  think  that^  onder  all  the  circam- 
stances  of  this  case,  it  would  not  be  proper  to  affix  a  valuatioa 
beyond  the  sales  of  other  teas  of  a  quality  sindilar  to  those  in 
controversy,  fcnd  that  they  afford  a  fair  vdbie  of  what  the  plaia- 
tifb  would  have  received  had  they  remained  at  their  dii^i^salf 
which  will  afford  a  correct  mode  of  aseertainiog  their  actoal 
value.  This,  however,  is  a  matter  exelosively  for  your  con- 
sideration. Yon  will  judge  of  their  vahie  frmn  all  the  evi- 
dence. 

Thus  far  the  ease  is  attended  with  no  difficulty.  But  it  is 
not  BO  easy'  to  decide  on  the  other  items  for  which  the  plaio- 
tiflb  claim  an. allowance  in.  damages. 

In  marine  treqiasses  the  supreme  court  have,  at  different 
times,  laid  down  the  following  as  the  rule  of  damages,  in  cases 
unaccompanied  with  aggravation. 

In  2  Cranch,  124 — 156,  the  actual  prime  cost  of  tlie  cargo, 
interest,  insurance,  and  expenses  necessarily  sustained  by 
bringing  the  vessel  into  the  United  States. 
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In  9  Dtlltf,  S94y  the  full  yalue  of  the  properly  iDJured  or 
destroyed:  couniel  fees  rejeeted  as  an  item  of  dimage. 

In  U  Wheaton^  335^  the  prime  coat  of  the  earg^  all  charges, 
insorance,  and  interest 

In  3  Wheatooi  560,  the  prime  cost,  or  yaloe  of  the  pro- 
perty at  the  time  of  loss,  or  thediminution  of  its  value  by  the 
injuryi  and  interest 

In  1  Gallison,  315,  the  prime  cost  and  toterest 

In  9  Wheaton,  376|  377,  the  case  of  the  Apollo:  where  the 
ressel  and  cargo  are  lost  and  destroyed,  their  actual  yalue,  with 
interest  from  the  trespass.  The  same  rule  also  as  to  the  par- 
tial injury— when  property'  has  been  restored,  demurrage  for 
the  Teasel,  and  interest,  where  it  has  been  sold,  the  gross 
amount  of  sales,  and  interest,  with  an  addition  of  ten  per  cent, 
where  the  aale  was  under  disadtantageous  circumstances,  or 
the  property  had  not  arrived  at  its  place  of  destination. 

In  3  Wheaton,  559,  a  loss  by  deterioration  of  the  cargo,  not 
occamoned  by  the  improper  conduct  of  the  captain,  is  not 
allowed.  Probable  or  possible  profits  on  the  Toyage,  either 
on  the  ship  or  cargo,  have  in  every  instance  been  rejected.  9 
Wheeton,  376,  377,  383. 

In  none  of  these  cases  do  the  ^ourt  recognise  an  allowance 
for  such  claims  as  are  now  set  up  by  the  plaintiff;  but  they  all 
seem  to  concur  in  adopting  a  rule  which  excludes  them.  No 
good  reason  seems  to  be  presented  for  a  distinction  between 
the  compensation  due. to  a  party  injured  by  a  marine  trespass, 
and  one  committed  on  land;  neither  do  the  judges,  in  deliver- 
ing the  opinion  of  the  court,  refer  to  such  distinction  as  one 
eidsting.  In  the  case  of  the  Apollo,  Judge  Story  observes^ 
*'  soeh,  it  is  believed^  have  been  the  rulea  generally  adopted 
in  practiee,  in  cases  which  did  not  call  for  vindictive  or  ag- 
gravated damages. '^  And  it  may  be  truly  said,  if  these  rules 
do  not  furnish  t  complete  indemnification,  in  all  cases,  they 
have  ao  much  certainty  in  their  application,  and  such  a  ten- 
dency to  auppress  expensive  litigation,  tfiat  they  are  entitled  to 
some  eommendation  on  principles  of  public  policy,  9  Wheat 
379;  and,  in  almost  all  cases,  will  give  a  fair  and  just  recom- 
pense, 3  Wheaton,  501. 

In  3  Wheaton,  558,  the  court,  in  assigning  their  reasons  for 
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giying  other  damages  in  the  case  then  before  thenut  remark^ 
Uiat  it  waa  one  of  gross  and  wanton  outrage,  without  any  just 
excuse,  and  that,  under  such  circumstances,  the  honour  of  the 
country,  and  the  duty  of  the  court,  equally  require  thst  a  just 
compensation  should  be  made  to  the  unoffending  neutral  for 
all  the  injuries  and  losses  actually  sustained  by  him.  The 
respondents,  in  that  case,  were  the  owners  of  a  privateer  who 
were,  by  policy,  held  responsible  for  the  conduct  of  the  officers 
and  men  employed  by  them,  but  not  to  the  extent  of  Tindic- 
tive  damages.  This  seems  to  afford  a  practical  definition  of 
injuries  and  losses  actually  sustained,  and  the  class  of  cases 
where  compensation  is  allowed  for  them,  which  seems  to  be 
midway  between  those  attended  with  no  aggravation,  and 
those  which  justify  vindictive  damages. 

If  the  present  were  a  case  of  marine  trespass,  I  think  there 
i)  no  doubt  that  the  damages  could  not  exceed  the  value  of  the 
teas,  and  interest,  if  they  had  not  been  restored,  or,  as  the 
result  has  been  a  restoration,  the  injury  done  by  the  seizure, 
which  would  be  the  loss  in  the  sales,  in  the  fall  in  the  market, 
and  interest  for  the  detention:  for  there  exist  none  of  the  mat- 
ters of  aggravation  which  have  induced  courts  of  admiralty  to 
go  further. 

It  is  in  their  sound  discretion  to  allow  or  refuse  eoansel  fees, 
according  to  the  nature  of  the  case,  either  as  damages,  or  a  part 
of  the  costs,  as  in  the  case  of  the  Apollo;  but,  by  a  late  case, 
they  were  allowed  as  costs  in  it.  case  where  it  was  adjudged  by 
the  supreme  court  that  no  damages  could  be  claimed.  They 
form  an  item  of  costs  in  such  courts,  but  not  in  courts  ofcom- 
faion  law.  It  would  be  legislation,  by  the  common  law  courts, 
to  order  them  to  be  taxed  as  costs.  The  expenses  of  prose- 
cuting claims  of  this  description  Mo  not  come  within  the  prin- 
ciples established  by  the  courts  ip  causes  of  admiralty  juris- 
diction, but  seem  to  be  considered  as  extra  damages,  beyond 
the  value  and  interest,  where  there  is  aggravation,  but  not 
otherwise. 

I  think  it  s  safe  rule  in  common  law  actions  of  trespass,  and 
can  perceive  no  sound  reason  for  holding  a  marshal  to  a  harder 
rule  of  damsge  than  a  nsval  or  revenue  officer,  or  the  owner 
of  a  privateer.    The  same  principle  ought  to  govern  all  alike: 
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or,  if  any  diflcrimiiution  preTails,  it  should  be  io  Tavour  of  Uie 
dcdeDdant  who  could  tise  no  diacretioiii  but  waa  bound  to  do 
the  act  which  haa  ezpoaed  him  to  thia  action. 

The  caae  of  Woodham  y*  Oelstoni  aeema  to  me  to  be  baaed 
•n  thia  rule,  and  the  damagea  recorered  in  that  caae  were  only 
each  aa  related  to  'the  property.  The  marshal  fees  were  for 
aetsing  and  keeping  poaaesaion  of  the  yeaael.  On  the  restora- 
tion to  the  plaintiffi  he  paid  them:  they  were  a  charge  on  the 
property,  in  the  nature  of  atorage  or  bailment  In  aanctioning 
this  item,  the  court  aeem  to  put  it  on  the  ground  of  its  being  a 
diarga  on  the  defendant,  and  baring  been  paid,  by  plaintiffi  he 
waa  entitled  to  recover  it  back:  but  they  say,  if  it  Had  been  a 
raeroToIuntary  payment,  a  deduction  would  have  been  proper. 
The  other  itema  were  for  wharfage  and  ship-keeping,  which 
were  disallowed  beeaufe  they  were  after  the  restoration. 
Theae  were  all  the  claims  for  expenses  presented  in  that  casoi 
and  they  all  attached  to  the  property  taken:  none  rel  ted  to 
personal  expenaes  in  prosecuting  the  suit 

In  declaring  that  voluntary  payments  shall  be  deducted,  the 
eourt  settled  the  principle  aa  to  the  right  to  charge  for  the 
uMurshal'a  feea.  They  held  the  jury  to  strict'  rules:  for  they 
struck  out  an  item  of  compound  intereat  allowed  by  the  ver- 
dict 

On  the  principle  of  this  case  of  Woodham  v.  Gelston,  the 
charges  of  the  auction  sales  are  allowable,  becauae  such  aale 
had  become  necessary,  and  the  expenses  thereof  became  a 
charge  on  the  teas.  Also  fire  insurance,  which  is  a  substitute 
for  bailment,  and  the  premium  paid  in  pice  of  storage. 

No  caae  at  comioon  law  has  been  cited,  which  conflicts  with 
this  rule  to  any  extent,  except  one  under  the  patent  law,  in 
which  the  learned  judge  of  the  first  circuit  has  adjudged  coun- 
sel fees  in  prosecuting  a  suit  for  an  infringement  of  a  patent- 
right,  to  be  a  part  of  the  **  actual  damage''  austained  by  the 
plaintifl*.  Without  queationing  the  correctoiess  of  this  decision, 
it  is  sufficient  to  observe,  that  it  may  have  been  founded  on  the 
worda  of  the  act  of  congreaa,  or  reasons  growing  out  of  it.  It 
is  not  declared  to  be  a  rule  applicable  to  ordinary  actiona  of 
trespass  by  the  principles  of  the  common  law.  Had  it  been  ao 
declared,  the  high  authority  of  that  court  would  have  induced 
me  to  doubt  the  correctness  o^  my  opinion.    But  it  does  not 
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seem  to  me  to  establish  the  principle  which  must  govern  the 
present  csse^  and  leaves  me  free  to  follow  the  settled  course  of 
decisions,  in  making  the  value  of  the  property  and  interest  for 
its  detentioni  the  only  test  of  damaj^  in  cases  like  the  present 
There  is  the  same  reason  for  making  the  expenses  of  prose- 
cuting and  conducting  a  suit  for  the  enforcement  of  a  oontract, 
as  for  the  recovery  of  damages  for  a  trespass  divested  of  every 
feature  of  aggravatioui  the  legal  compensation  for  the  detention 
of  a  debt|  is  the  amount  due,  interest  and  costs.  Courts  and 
juries  can  make  nO  allowance  for  expenses  incurred  by  with- 
holding money  justly  due,  however  groundless  or  unjust  the 
pretext  for  refusing  payment  may  be.  The  rule  of  damages  is 
*fixed  and  invariable.  There  can  be  no  legal  distinction  be- 
tween the  mere,  detention  of  property,  and  the  price  af  which 
it  was  sold.  If  Conard  had  purchased  these  teas,  and  refused 
to  pay  the  price,  the  plaintifis'  right  of  recovery  becomes 
limited  to  that  and  interest  By  the  levy,  he  becomes  liable 
for  (heir  value  or  marke  t  price.  The  expenses  of  the  plain- 
tiffs, in  pursuing  their  nght  to  damages  due  by  contract,  or 
those  due  by  tort,  would  seem  to  come  under  the  same  prin- 
ciple of  justice  and  law.  It  might  be  a  good  principle  to  iJlow 
them  in  both  cases;  but  I  find  none  such  established,  so  as  to 
have  become  a  rule  which  can  be  laid  down  to  you  as  the  ex- 
isting law  of  the  action  of  trespass.  It  is  all  important,  that  in 
matters  of  this  kind,  the  principle  which  governs  them  should 
be  fixed  and  uniform.  If  we  once  begin  to  diverge  from  the 
old  line,  it  will  be  difficult  to  draw  and  define  a  new  one  with 
accuracy.  It  nmay  be  thought  a  hardship  that  the  plaintiffs 
shall  net  be  allowed  their^  actual  disbursements  .in  recovering 
this  property;  but  the  hardship  is  equally  great  in  a  suit  for 
money  lent,  or  to  recover  possession  of  land:  they  are  deemed 
in  law  losses  without  injury,  for  which  no  legal  remedy  is 
afforded. 

I  am  therefore  of  opinion,  that  you  cannot,  in  assessing 
damages  in  this  case,  allow  any  of  the  items  claimed  by  the 
plaintiffs  for  disbursements;  they  being  consequent  losses  only, 
and  not  the  actual  or  direct  injury  to  their  property  which 
they  have  sustained  by  its  seizure  and  detention,  for  which 
alone  they  are  entitled  to  recover  damages  in  this  case,  it  not 
being  attended  with  any  circumstances  of  aggravation  on  the 
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pert  of  the  defendaDt  Had  there  been  any  such,  a  very  dif- 
ferent rale  Would  have  been  applied,  by  reimburaiug  the  plain* 
tiflEb  to  the  full  extent  of  all  their  expenses  and  consequential 
loesea. 

Tou  will' then  carefully  weigh  all  the  evidence  in  thecause^ 
and  ascertain  .the  (rue  value  of  the  teas  at  the  time  of  the  levy, 
or  when  they  could  have  come,  into  marketi  bythe  rules  of 
the  custom  house,  if  there  had.  been  no  claim  asserted  to  them 
by  the  United  States,  other  than  for  the  duties,  with  interest, 
'deducting  therefrom  the  net  amount  of  sales;  after  payment  of 
duties  and  charges  of  «des,  the  balance  will  be  t^e  amount  to 
which  the  plaintifis  will  bis  entitled.  You  will  consider  Mr 
Conard  as  the  only  defendant  The  government  is  no  party 
to  this  suit,  nor  is  there  any  evidence  which  justifiea  ua  in 
Mying  that  they  agreed  to  indemnify  him:  that  must  depend 
exclusively  on  the  discretion  of  congress,  who  are  bound  by  no 
pledge  given  by  executive  officers. .  You  will  have  no  refer- 
ence, in  making  up  your  verdict,  to  the  course  which  may,  in 
any  event,  be  liken  then,  on  an  application  by  Mr  Conard  for 
reKefl  You  will  award  to  the  plaintifis  such  sum  as  you  may 
think  them  entitled  to  reoeiye  from  the  defendant,  aecoirding 
to  the  rales  of  Uw,  without  taking  into  view  the  supposed 
hardship  on  him«  The  plaintifis'  recovery  ia  not  to  be  one 
dollar  lese  than  their  legM  right,  tliough  it  might  ruin  tfie  de- 
fendant; nor  one  dollar  more,  though  you  might  thitik  the 
public  treasury  would  be  opened  for  his  relie£'' 

To  this  charge  the  cpunael  for  the  defendant  excepted,  and 
the  judge  sealed  a  bill  of  exceptions  set 'out  at  large  in  the 
tranaeript  of  the  record. 

A  verdict  was  given  for  the  plaintifis,  and  the  damages  found 
were  forty-two  thousand  five  hundred  and  ninety-one  dollars 
fiAy-eight  cents.     Judgment  was  rendered  accordingly. 

The  defendant  prosecuted  a  writ  of  error  to  this  court 

The  .case  was  submitted  to  the  court  by  Mr  Taney,  attorney 
general  for  the  United  States;  and  by  Mr  Ogden  and  Mr  Ser* 
geant  for  the  defendants. 

Mr  Justice  Stokt  delivered  the  opinion  of  the  Court 
Tnia  case,  upon  all  the.  leading  points,  presents  the  same 
fiiet«jiand  .circomatances  which  were  before  this  court  in  the 
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cafes  of  Conard  v.  The  Atlantie  Inaarance  Company,  1  Peten's 
Sup.  Rep.  386,  and  Conard  v.  Nicoll,  4  Petera's  Sup.  R^. 
291.  Those  cases  underwent  the  most  deliberate  constderatioa 
of  the  court,  and  we  are  entirely  satisfied  with  the  doctrines 
maintained  in  them.  The  present  case  has  been  submitted 
without  argument,  and  contains,  at  large,  the  charge  of  the 
learned  judge  who  presided  at  the  trial;  a  practice  which  this 
court  has  often  disapproved,  and  deems  incorrect,  and  for  the 
continuation  of  which,  nothing  but  the  peculiar  circumstances 
of  the  present  class  of  cases  could  furnish  any  just  apology. 

The  only  ppints  to  which  it  is  now  necessary  to  kdvert,  are 
those  which  are  not  embraced  in  the  former  cases,  reported  in 
the  first  and  fourth  volumes  of  Peters'ti  Reports. 

At  the  trial  the  plaintifis  offered  to  prove  a  demand  of  the 
collector,  and  a  refusal  by  him  after  the  levy  was  made  to 
permit  an  entry  and  delivery  of  the  goods  at  the  cqstom  house; 
but  the  counsel  for  the  defendant  objected  to  such  proof,  and 
the  objection  vras  overruled  by  the  court,  and  the  evidence 
given.  And  w<)  are  of  opinion  that  this  evidence  was  properly 
admitted.  The  ground  of  this  objection  must  have  been  that 
the  plaintifis  were  not  the  legal  owners  and  consignees  of  tl)e 
goods,  and  so  were  not  entitled  to  make  an  entry  of  them  at 
the  custom  house,  and  to  have  a  delivery  of  them  after  such 
entry.  But  to  this  the  proper  answer  is  given  by  the  learned 
judge  in  his  charge,  in  conformity  to  the  prior  decisions  of 
this  court  The  plaintifis  were  both  owners  and  consignees. 
The  consignment  of  the  homeward  cargo  was  to  order;  and  the 
plaintifis,  in  virtue  of  the  assignment,  and  the  indorsement 
and  possession  of  the  bills  of  lading  and  the  other  transactions 
stated  in  the  case,  became  consignees  as  well  as  owners  of  the 
homeward  cargo;  and  as  such  were  already  entitled  to  enter 
the  same,  and  to  have  delivery  thereof  upon  giving  bonds  in 
conformity  with  the  provisions  of  the  duty  collection  act  of 
1799,  ch.  188.  The  thirty-sixth  and  sixty-second  sections  of 
that  act  clearly  confer  the  right;  and  the  proviso  of  the  sixty- 
second  section  in  nowise  restrains  it  in  cases  like  the  present 

Another  point,  which  appears  to  have  been  pressed  by  the 
counsel  for  the  defendant  at  the  trial,  is  that  the  United  Sutes 
had  a  lien  upon,  and  a  possession  of  the  goods  constituting  the 
homeward  cargo,  at  the  time  of  *their  importation  for  the 
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amount  ot  dutiea  accruing  thereon,  and  that  the  plaintiffs,  not 
having  an  actual'or  conBtructive  possession, could  not  maintain 
the  present  action     and  Harris  v.  Dennie,  3  Peters's  Sup. 
Rep.  292,  was  relied  on  in  support  of  this  objection  to  the  re- 
covery: but  that  case  has  no  bearing  on  the  point     It  decided 
no  more,  than  that  no  creditor  could,  by  any  attachment  or 
process,  take  the  goods  upon  their  importation  out  of  the  pos- 
session of  the  United  States,  until  the  lien  of.  the. United  States 
for  the  duties  accruing  thereon  tyas  actually  discharged,  either 
by  payment  of  the  duties,  or  by  giving  security  therefor,  accord- 
ing to  the  requirements  of  law  on  the  J)art  of  the  importer. 
There  is  no  doubt  that  if  the  importer  has  the  general  right 
and  property  in  the  goods,  that  right  draws  after  it  a  construc- 
tive possession,  and  the  master  of  the  ship  is  but  a  bajlee, 
maintaining  that  possession  for  his  benefit.    And  there  is  no 
pretence  to  say  that  the  property  of  tKe  importer  in  the  goods 
is  divested  by  any  possesion  subsequently  taken  by  the  United 
States  after  the  arrival  of  the  goods,  for  the  purpose  of  main- 
taining their  liien  for  duties.     That  possession  is  not  adverse 
to  the  tKle  of  the  importer;  and  indeed  it  may  be  properly 
deemed  not  so  much  an  exclusive  as  a  concurrent  and  mixed 
possession,  for  the  joint  benefit  of  the  importer  and  of  the 
United  States.     It  leaves  the  importer's  right  to  the  immediate 
possession  perfect,  the  moment  the  lien  for  the  duties  is  dis- 
charged; and  if  he  tenders  the  duties,  or  the  proper  security 
therefor,  and  tlie  collector  or  other  oi&cer  refuses  the  delive.y 
of  the  goods,  it  is  a  tortious  conversion  of  the  property,  for 
which  an  action  of  trespass  or  trover  will  lie.    But  this  case 
does  not  even  present  that  peculiarity;  for  th^  seizure  of  the 
goods  was  not  under  any  authority  t6  take  possession  in  order 
to  secure  the  duties,  but  it  was  made  by  the  defendant,  as  mar-' 
shal,  to  satisfy  an  execution  against  Edward  Thomson,  who 
had  at  the  time  no  property  or  interest  in  the  goods.     The 
act  was,  therefore,  the  common  case  of  an  unlawful  seizure 
and  .levy  of  one  man's  property  to  satisfy  an  execution  against 
another  man;  and  in  such  a  case,  trespass  is  clearly  a  fit  and 
appropriate  remedy. 

Another  point  was,  that  the  agreement  of  the  9th  of  October 
1826  stated  in  the  case,  connected  wit!)  the  facts  in  evidence, 
amounted  to  a  release  or  waiver  by  the  plaintiffs,  of  all  demand 
Vol.  VI.— «  L 
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for  damages  arising  from  the  acts  of  the  officers  of  the  United 
States  in  taking  possession  of  and  detaining  the  goods  in  ques- 
tion. Upon  this  point  it  is  unnecessary  to  saj  more  than  that 
the  agreement  itself  repels  any  such  notion  of  a  release  or 
waiver;  and  it  was  expressly  overruled  in  Conard  v.  Nicolli 
4  Pelers's  Rep.  892. 

Another  point  was  as  to  the  rule  of  damages;  and  here  the 
learned  judge  ia  his  charge  seems  to  harve  laid  down  the  very 
rul6  contended  for  by  the  defendant's  counsel.  The  case  not 
being  one  which  called  for  vindictive  or  exemplary  damages, 
he  charged  the  jury  (in  conformity  to  the  decision  in  Conard 
V.  Nicoll),  that  the  plaintiffs  were  entitled  to  recover  such 
damages  only,  as  they  had  proved  themselves  entitled  to  on 
account  of  the  actual  injury  sustained  by  the  seizure  and  de- 
tention of  the  goods:  and  in  ascertaining  what  those  damages 
were,  he  directed  them  that  the  plaintiffs  had  a  right  to  recover 
the  value  of  the  goods  (teas)  at  the  time  of  the  levyi  with  .in- 
terest from  the  expiration  of  the  usual  credit  on  extensive  sales. 
Andt  in  the  close  of  the  charge^he  farther  directed  them  to  de- 
duct therefrom  the  net  amount  of  the  sales  of  the  tMS  (they 
had  been  sold  under  the  arrangements  stipulated  in  the  agree- 
ment of  the  9th  of  October  1826),  after  payment  of  duties  and 
charges  of  sale,  and  that  the  balance  would  be  the  amount  to 
which  the  plaintiff  would  be  entitled.  In  what  manner  the 
juiy  actually  applied  these  directions  in  forming  their  verdict 
does  not  appear;  and  there  is  no  reason  to  suppose  that  they 
have  not  been  applied  as  favourably  as  the  circumstances  of 
the  case  justified. 

Upon  the  whole,  upon  a  careful  review  of  the  charge,  and 
of  the  points  upon  which  the  counsel  of  the  defendant  requests 
ed  the  direction  of  the  court  to  the  jury,  we  can  perceive  bo 
ept>r  in  point  of  law  applicable  to  the  present  case,  which  calls 
for  the  interposition  of  the  corrective  power  of  this  court. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  to- 
gether with  interest  upon  the  amount,  at  .the  rate  of  six  per 
centum  as  additional  damages  and  costs. 
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David  Ross,  Plaihtiff  nr  Ebbor  v.  Chables  M'LuirG, 

DSFXNDANT  IH  EkBOB. 

Coottnietioo  of  the  act  of  the  legbltture  of  North  CaroUat,  coneomlog  the  leglf- 
tnlioQ.of deedf,  paieed  in  1716. 

The  quettioiif  wbkb  giow  out  of  the  lingiMge  of  thU  ect,  to  fiir  ••  they  hive 
been  eettled  by  Jodichil  decUont,  etooot  be  disturbed  by  this  court.  Whet- 
ever  might  hate  been  their  opbion  io  this  case  hid  it  remaiaed  open  for  con- 
iideratioD,  the  peace  of  society,  and  the  security  of  titles  require  that  the  court 
ahooid  confeiBi  to  the  coostruction  which  has  been  made  in  the  courts  of  the 
eute;  if  ft  can  dtscorer  what  that  construction  is. 

In  the  probete  of  deeds,  the  court  has  a  special  limited  Jorfsdietion;  and  the  record 
should  sUte  facts  which  show  its  Jurisdiction  in  the  particuhir  case.  If  this 
rale  be  disregarded,  erery  deed  admitted  to  record,  on  whatorer  etidence, 
must  be  considered  as  regularly  admitted. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  East  Tennessee. 

This  was  an  action  of  ejectment  instituted  in  the  circuit 
court  by  ihe  plaintiff  in  error,  for  the  recovery  of  five  thousand 
acres  of  land,  situate  in  the  district  of  East  Tennessee. 

On  the  trial  of  the  cause,  the  plaintiff  excepted  to  the  opi- 
nion of  the  court  in  rejecting  certain  evidence  offered  by  him 
in  support  of  his  title  from  the  original  grantor,  Stockley  Do- 
nelson,  holding  under  a  patent  from  the  state  of  North  Garo- 
linfu  The  ilourt  refused  to  admit  the  deed  of  conveyance  to 
the  plaintiff,  on  the  ground  that  the  same  was  not  registered 
according  to  the  provisions  of  the  law. 

The  bill  of  exception^,  containing  the  matters  offered  in  evi- 
denee  and  rejected  by  the  courts  is  stated  in  the  opinion  of 
the. court 

The  case  was  argued  by  Mr  Polk,  for  the  plafntiff  in 
erropf  and  by  Mr  White,  for  the  defendant. 

For  the  plaintiff  it  was  contended,  that  the  circuit  court 
erred: 

1.  In  not  permitting  the  deed  of  conveyance  from  Stockley 
Dooelson  and  /ohn  Hackett  to  David  Ross,  the  lessor  of  the 
plaintiff,  to  be  read  to  the  jury,  on  the  certificates  of  probate 
and  regiitration  indorsed  on  said  deed. 
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S.  In  not  permitting  parol  testimony  to  be  given  to  the 
jurj,  to  prove  that  said  deed  of  conveyanee  had  been  duly 
proven  in  the  court  of  pleas,  &c.  for  Hawkins  coonty,  accord- 
iog  to  the  provisions  of  the  law  of  that  stale. 

3.  In  not  permitting  said  deed  to  be  read  in  evidence!  with* 
out  either  certificate  of  probate  or  parol  evidence  of  its  having 
been  duly  proven;  as  it  had  been  on  record  in  the  register's 
office  for  more  than  thirty  years. 

Mr  Chief  Justice  MaAsball  delivered  the  opinion  of  the 
Court 

This  was  an  ejectment  brought  by  the  plaintiff  in  error  in 
the  court  of  the  United  States  for  the  seventh  circuit  and  dis- 
trict of  East  Tennessee. 

At  the  trial  the  plaintiff  gave  in  evidence  a  patent  from  the 
state  of  North  Carolina  to  Stockley  Donelsony  which  covered 
the. land  in  controversy.  He  then  offered  a  deed  of  convey- 
ance from  the  said  Stockley  Donelson  an^  John  Hackett  to 
David  Ross,  the  lessor  of  die  plainti^  for  five  thousand  acres, 
being  the  satne  land  contained  in  the  aforesaid  grant,  which 
deed  of  conveyance  is  dated  the  9th;  day  of  September  1793, 
and  is  witnessed  by  Walter  King,  Thomas  N.  Clark,  and 
Meriwether  Smith;  and  of  which  deed  of  conveyance  a  copy 
was  annexed,  and  made  apart  of  the  bill  of  exceptions;  and  on 
the  back  of  said  deed  is  the  following  indorsement  of  probate 
and  registration,  viz. 

December  sessions^  1793.  This  deed  was  proven  in  open 
court,  and  ordered  to  bei  recorded.  Richabd  Mitchsll, 
Clerk. 

This  conveyance  is  registered  d7th  December  1793,  in  liber 
O,  page  187,  in  the  regi^r's  office  of  Hawkins  county. 
Thomas' Jacksoit,  C.  R. 

State  of  Tennessee.  At  a  court  of  pleas  and  quarter  aessions 
begfin  and  held  for  the  county  of  Hawkins,  at  the  court-house 
in  Rogersville,  on  the  second  Monday  of  December  1793. 
Present,  Thomas  Henderson,  Isaae  Lane,  James  Berry,  and 
Thomas  Amey,  EJsquires.  A.deed  of  conveyance  from  Stock- 
1^  Donelson  and  John  Hackett  to  David  Ross,  proved  in  open 
court  by  M.  Smith  that  he  saw  Donelson  sign  for  himself,  and 
signed  as  attorney  for  Haget,  and  OQi)ered  to  be  registered. 
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State  of  Tennessee.  I,  Stooklej  D.  Mitchell,  clerk  of  the 
court  of  pleas  and  quarter  sessions  of  Hawkins  county,  in  the 
sta^e  aforesaid,  do  certify  the  foregoing  to  be  a  true  copy  from 
the  records  of  iny  o£5ce.  Given  under  my  hand,  at  office  in 
Rogersville,  this  1 6th  day  of  October,  A.  1).  1 888.  Stockcst 
D.  MiTCHsii.,  Clerk  of  the  Court  of  Pleas,  &c.  for  Hawkins 
county,  Tennessee. 

To  the'  reading  of  which  deed  of  conveyance  on  the  pro- 
bates and  registration  aforesaid,  the  defendant  objected,  and 
the  court  sustained  the  objection,  and  would  not  permit  said 
deed  to  be  read.  Plaintiff  then  offered  to  pipve  by  Meriwether 
Smith,  who  was  one  of  tiie  subscribing  witnesses  to  said  deed, 
that  he  proved  the  execution  of  said  deed  in  the  court  of  pleas 
and  quarter  sessions  for  Hawkins  county,  at  December  sessions 
of  said  court,  in  the  year  179S;  and  plaintiff  also  offered  to 
prove  by  Mitchell,  whose  name  was  subscribed  to  tBe  probate 
on  the  back  of  said  deed,  that  he,  Richard  Mitchell,  was  the 
clerk  of  the  court  of  pleas  and  quarter  sessions  for  Hawkins 
county  in  the  year  1793;  and  that  the*  foregoing  deed  was  the 
one  proved  by  Meriwether  Smith,  the  subscribing  witness 
thereto,  at  December  term  of  said  court,  in  the  year  1793;  but 
the  court  would  not  permit  said  proof  to  be  given  in  support 
of  the  probate  of  said  deed. 

Plaintiff  offered  to  prove  further,  that  said  deed  snd  grailt 
covered  the  land  sued  for,  and  that  Anne  Hackett,  the  de- 
fendant, was  in  possession  at  the  time  of  the  institutioii  of  this 
suit;  but  said  proof  was  rejected  by  the  court  The  jury 
found  a  verdict  for  defendant,  and  lessor  of  the  plaintiff  moved 
for  a  new  trial,  and  produced  and  read  the  affidavit  of  Thomas 
Hopkins,  trustee,  annexed,  marked  C;  but  the  court  refused  a 
new  trial. 

Note. — ^While  the  cause  was  before  the  jury,  plaintiff  offered 
to  read  a  grant  from  the  state  of  North  Carolina  to  Stockley 
Oonelson  and  John  Hackett,  for  five  thousand  acres  of  land, 
dated  the  88d  day  of  February  1796;  which  last  mentioned 
grant  also  covered  the  land  in  dispute;  which  grant  the  court 
considered  \u  read  to  the  jury. 

The  jury  found  a  verdict  for  the  defendant,  the  judgment 
on  which  is  brought  before  this  court  by  a  writ  of  error. 
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The  plaintiff  contends  that  the  inatruetiona  given  by  the 
court  are  erroneoua,  and  that  the  deed  from  Donelaon  and 
Hackett  to  Hoas  ought  to  have  been  admitted. 

In  the  year  1715,  the  state  of  North  Carolina  passed  an  act 
concerning  the  registration  of  deeds,  the  fifth  section  of  whidi 
is,  in  these  words,  <<  no  conveynnce  or  bill  of  sale  for  lands 
other  than  mortgages,  in  what  manner  soever  drawn,  shall  be 
good  and  available  in  law,  unless  the  same  shall  be  acknow- 
ledged by  the  vendor,  or  proved  by  one  or  more  evidencea  on 
oath,  either  before  the  chief  justice  or  in  the  court  of  the  pre- 
cinct where  the  .land  lieth,  and  registered  by  the  public  regis- 
ter of  the  precinct  where  the  land  lieth,  within  twelve  months 
after  the  date  of  the  said  deed;  and  that  all  deeds  so  drawn 
and  executed  shall  be  valid  and  pass  estates  in  land  or  right  to 
other  estate,  without  livery  of  seisin,  attornment  or  other  cere- 
mony in  the  law  whatsoever.'' 

Udder  this  act  two  requisites  are  essential  to  the  validity  of 
a  deed: — ^probate;  and  registration  in  the  precinct  or  county 
in  which  the  land  lies.  The  proof  which  diall  be  sufficient  to 
establish  these  requisites,  is  not  prescribed  by  the  act  with 
such  precision,  as  to  exclude  difference  of  opinion  respecting 
it  But  the  questions  which  grow  out  of  the  languid  of  the 
act,  so  iar  as  tfiey  have  been  settled  by  judicial  decisions,  can- 
not be  disturbed  by  this  court  Whatever  might  have  been 
our  opinion  on  the  case,  had  it  remained  open  for  consideration, 
the  peace  of  society  and  the  security  of  tides  require  that  we 
should  conform  to  the  construction  which  has  been  made  in  the 
courts  of  the  state,  if  we  can  discern  what  that  construction  is. 

The  plaintiff  contends  that  the  deed  ought  to  have  been  ad- 
mitted on  the  certifecates  of  probate  and  registration  indorsed 
on  it  First,  the  certificate  of  probate.  It  is  in  these  words, 
<<  December  session,  1783.  This  deed  was  proven  in  open 
court  and  ordered  to  be  recorded." 

The  actrequires  that  the  deed  should  be  acknowledged  by 
the  vendor,  or  proved  by  pne  or  more  witnesses  in  the,  court 
of  the  county  in  which  the  land  lieth* 

It  appears  to  be  universally  understood  that  the  proof  ouf^t 
to  be  miade  by  a  subscribing  witness  to  the  deed;  and  certainly 
an  instrument  to  which  there  are  subscribing  witnesses  oug|i* 
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Jbo  be  proTed  by  some  one  of  themi  if  my  one  be  Imng.  The 
fact,  too,  to  which  the  witness  testifies  ought  to  be  stated  on  the 
record,  that  a  judgment  may  be  formed  on  its  sufficiency* 
The  order  of  the  court  that  it  should  be  recorded  does  not,  the 
defendant  contends,  core  this  defect  The  court  proceeds  ex 
parte,  in  a  summary  manner,  and  the  correctness-  of  its  pro- 
ceedings ought  to  appear  on  the  record.  Its  judgment  is  not 
piiesumed  to  be  right  as  when  acting  in  a  regular  course. 

In  Knox  y.  Bowman's  Lessee,  decided  in  the  supreme  court 
of  Tennessee,  at  Knoxville,  on  exceptions  tfken  in  the  inferior 
court,  a  question  arose  on  the  probate  of  a.deed  indorsed  thus, 
**  State  of  Tennessee,  Washington  county.  At  a  court  held 
for  the  county  of  Washington  on  the  first  Monday  of  Noyem- 
ber  1ZS9,  the  within  deed  of  conveyance  from  Bradley  Gam- 
ble to  Michael  Massingile  was  proved  in  court  by  the  oath  of 
Stems.  Given  under  my  hand  at  office  27th  of  No* 
▼ember  1819.    Jamxs  Sxvixb,  Clerk." 

This  deed  was  admitted.  On  considering  the  exception 
t^ken  to  its  admisrion,  the  court  observed,  <<  the  clerk  should 
have  given  a  copy  from  the  minute-book  Terbetim,  and  not  a 
history  of  what  had  taken  place;  because  the  court,  and  not 
he,  must  judgia^f  the  conclusions  which  are  proper  to  be  made 
from  the  naked  fiict  appearing  on  the  record  book.  Had  an 
exact  eopy  been  pven,  the  court  should  have  presumed,  after 
SQch  a  lapse  of  time,  at  least  until  the  contrary  were  shown, 
that  Starns  was  a  subscribing  witness."  The  court  added^ 
<<  where  enou^  is  stateid  by  ttie  clerk  to  show  that  a  wifoess 
was  sworn,  or  that  the  deed  was  acknowledged  by  the  bar- 
gainor, however  informally  or  unscientifically  the  clerk  may 
have  expressed  the  fact,  the  legality  of  the  probate  or  acknow- 
ledgement tkhould  be  enforced,  and  such  old  probate  should  be 
presumed  to  have  been  made  in  the  proper  county  until  the 
contrary  appear." 

The  general  principles  laid  down  by  the  court  in  the  last 
sentence,  show  that  every  reasonable  presumption  will  be  madb 
to  support  an  ancient  probate  where  the  entry  has  been  in- 
formal or  uhscientific;  but  the  decision  on  the  particular  point 
seems  applicable  to  the  very  case  before  the  court  The 
clerk  certifies  that  the  deed  was  proved  by  the  oath  of  Starns. 
This  is  undertaking  to  know  what  in  point  of  law  is  proof. 
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and  to  certify  his  conclusion  instead  of  stating  the  fact  which 
the  witness  did  prove,  so  as  to  enable  the  court  to  draw  the 
inference  of  law  from  it.  So  in  ihis  case;  instead  of  stating 
the  fact  to  which  the  witness  testified,  the  clerk  certifies  that 
the  deed  was  proved.  This,  according  to  the  decision  in  the 
case  cited,  is*  a  legal  inference  which  ihe  court  alone  could 
draw  from  the  fact  as  certified. 
In  the  same  case  a  deed  was  offered  from  Gales  to  the  lessor 

m  

of  the  plaintiff,  indorsed.thus.  <<  February  session,  1 802.  This 
deed  was  Icgelly  admitted  to  rec4>rd.''  The  court  allowed  this 
deed  also  to  be  given  in  evidence,  and  an  exception  was  taken 
to  its  admission.  In  commenting  on  this  opinion  the  supreme 
court  observed,  <^  it  is  not  said  in  what  county,  nor  upon  what 
ground,  whether  because  proved  by  witnesses,  or  acknow- 
ledged by  the  bargainer,  or  for  some  other  cause.'' 

Both  these  exceptions  were  sustained,  and  the  judgment  of 
the  inferior  court  was  reversed.  The  ground  of  reversal  ap- 
pears to  be,  that  the  certificate  of  probate  stated  the  legal  infer- 
ence, without  stating  the  fact  from  which  that  inference  was 
drawn.  In  the  one  case  it  was  stated  Uiat  the  deed  was  proved 
in  court  by  the  oath  of  Starns;  in  the  other  that  it  was  legally 
admitted  to  record.  If  legally  admitted^  it  could  not  be  ma- 
terial to  inquire  whether  it  was  admitted  on  the  acknowledge- 
ment of  the  vendor,  or  the  proof  of  witnesses.  The  error, 
therefore,  must  be,  that  the  conclusion  to  which  the  court  came 
is  indorsed  on  the  deed,  and  not  the  fact  which  led  to  that  con- 
clusion. In  the  probate  of  de^s,  the  court  has  a  special  limited 
jurisdiction;  and  the  record  should  state  facts  which  show  its 
jurisdictibn  in  the  particular  case.  If  this  rule  be  disregarded, 
every  deed  admitted  to  record,  on  whatever  evidence,  must 
be  considered  as  regularly  admitted. 

The  counsel  for  the  plaintiff  has  endeavoured  to  -cure  this 
defect  in  the  indorsement  on  the  deed,  by  a  distinct  entry  made 
in  Hawkins  county  court,^t  the  same  session  of  December  1793. 
That  entry  is  in  these  words.  ^  At  a  court  of  pleas  and  (quarter 
sessions  began  and  held  for  the  county  of  Hawkins,  at  the  court 
house  in  Rogersville,  on  the  second  Monday  of  December  1793. 
Present,  Thomas  Henderson,  Isaac  Lane,  James  Berry 
and  Thomas  Amey,  Esquires.  A  deed  of  conveyance  from 
Stockley  Donelson  and  John  Hackett,  to  David  Ross,  proved 
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in  open  eourt  by  Mr  Smithy  that  he  saw'Donelson  sign  for 
himaelf,  and  signed  as  attorney  for  Haget,  and  ordered  to  be 
registered. '' 

<<  Sute.of  Tennessee.  I,  Stockley  D.  Mitchell,  cleric  of  the 
eourt  of  pleas  and  quarter  sessions  of  Hawkins  county,  in  the 
state  aforesaid,  do  certify  the  foregoing  to  be  a  true  copy  from 
the  records  of  my  office.  Giyen  under  my  hand  at  office  is 
Rogersville,  this  16th  day  of  October  A.D.  1828.  Stocklet 
D.  MiTCHBLL,  Clerk  of  the  Court  of  Pleas,  &c.  for  Hawkins 
county,  Tennessee. 

The  difficulty  of  applying  this  certificate  to  the  deed  offered 
in  evidence,  is  insurmountable.  The  deed  offered  in  evidence 
purports  to  have  been  executed  by  Stockley  Donelson  and  John 
Hackett,  each  for  himself,  and  not  by  attorney.  The  probate 
indorsed  on  the  deed,  represents  it  to  have  been  so  executed. 
The  entry  certified  by  Stockley  D.  Mitchell  in  1828,  shows 
the  probate  of  a  deed  executed  by  Stockley  Donelson  fo|p  him- 
self, and  as  attorney  in  fact  for  John  Hackett  They  cannot 
be  presumed  to  be  the  same.  Stockley  Donelson  and  John 
Hackett  may  have  conveyed  more  than  one  tract  of  land  to 
David  Ross:  and  it  is  not  at  all  improbable  that  Meriwether 
Smith  may  have  witnessed  both  deeds. 

An  attempt  has  been  made  to  reconcile  this  incompatibility, 
by  parol  testimony..  Richard  Mitchell,  who  was  cleiJL  of  the 
court  for  Hawkins  county  in  the  year  1793,  was  offered  as 
a  witness,  to  prove  that  the  deed  now  offered  in  evidence  was 
the  one  proved  by  Meriwether  Smith,  the  subscribing  witness 
thereto,  at  December  term  1793,  but  the  court  would  not  per- 
mit this  proof  to  be  given  in  support  of  the  deed;  and  to  this 
opinion,  also;  an  exceptio'  was  taken* 

This  is  an  attempt  by  parol  testimony  to  vary  a  record.  It  is 
an  attempt  to  prove  by  the  officer  of  Uie  court,  that  his  official 
eertificate  of  probate,  indorsed  on  the  deed,  did  not  conform 
to  the  true  state  of  the  proof.  This  is  in  such  direct  opposi- 
tion to  the  settled  rules  of  evidence,  as  to  render  it  unnecessary 
to  remark  the  danger  of  trusting  to  memory  in  such  a  case  after 
a  lapse  of  thirty-five  years. 

There  are  other  objections  to  the  admission  of  this  certifi- 
cate which  would  require  very  serious  consideration,  if  it  were 
necessary  to  decide  them.  It  is  questioned  whether  the  order 
Vol.  VI.— 2  M 
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made  on  the  second  Monday  of  December  1793^  even  if  it 
related  to  the  deed  under  which  the  plaintiff  claims,  coqld  be 
given  in  evidence,  as  it  was  not  indorsed  on  the  deed  or  regis- 
tered with  it  The  plaintiff's  counsel  has  cited  several  acts 
of  assembly,  which  are  supposed  to  settle  this  point  in  his  fa- 
vour. It  was  fully  considered  in  the  case  of  Minick's  Lessee 
T.  Hodges,  Brown  and  others,  decided  in  the  supreme  court 
of  Tennessee,  in  July  1831.  A  decision  on  it  is  unnecessary, 
because  the  court  is  satisfied  that  the  order  must  relate  to  a 
different  deed. 

We  are  of  Opihion  that  there  is  no  error  in  the  opinions 
given  by  the  circuit  court  The  judgment  is  affirmed,  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  East  Tennessee,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  adjudged  and  ordered  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be,  and' the  same  is  hereby 
affirmed,  with  costs. 


/ 

)> 
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Asa  Oexxn,  Plaintitf  in  Bhror  ▼.  Tai  Lbssxx  of  Hehmt 

Neal,  Defendant  in  Error. 

Hm  eiM  of  Pftlton's  LMiee  ▼.  EittoQ,  1  WhMt  276,  tod  Powoll*t  LewM  ?. 
GrMO,  2  Pet«ra»  240,  •■  lo  tlw  itatalct  of  limilaliooi  ofTonnefltM,  oTemired. 

la  tho  MM  of  Pftlton't  Loweo  ▼.  Eattoo,  this  coort,  after  •zaminiog  the  pio? i- 
fiona  of  the  aCatuto  of  limiutioiia  of  Teaoeaaee  io  refarence  to  t  peaceeble  poa- 
aeaaloB  of  laod  for  aeven  yeaia  by  virtue  of  t  craol,  or  deed  of  cooToyanco 
foQoded  ttpoQ  t  grant,  and  no  legal  claim  by  aiilt  aet  up  to  the  landa,  aay;  •*  tbia 
quoatloo,  too,  baa  at  lengtb  been  decided  in  the  aupr^me  court  for  the  atate  of 
Teooeaoee,  wbleb  have  aettled  the  cooatructio^  of  the  act  of  1797.  It  bu 
boeo  decided  tbat  a  poafetaioo  of  aeven  yeara  ia  a  bar  ooly  wbeo  bold  **  under 
a  great,  or  a  deed  founded  on  a  grant"  **  Tbe  deed  aiuat  be  connected  witb 
the  grant  TbIa  court  coneuia  In  tbat  opinion."  Tbe  two  caaea  to  wbleb  tbe 
court  referred  were  decided  In  1805,  and  tbe  court  conaldered  tbat  tbey  aet« 
tied  tbe  conatructlon  of  tbe  act  of  1727.  But  It  la  now  made  to  appear  tbat 
Ibeae  dedeiona  were  made  under  aucb  circumatancea,  tbat  tbey  were  no? or 
eonaidered  la  tbe  elate  of  Tenneaaee  aa  fiilly  aettUng  the  conatructlon  of  tbe 
act  Tbe  queetloa  waa  frequently  raiaed  before  tbe  auprame  court  of  Tennee- 
aee,  but  the  conatraction  of  tbe  two  alatutea  of  Umltatlona  waa  never  conei- 
3ered  u  finally  aettled  until  1828,  when  tbe  eaae  of  Gray  and  Reeder  ?. 
Darby'e  Laiaaa  wae  decided.  In  tbat  caae  it  baa  bean  adjudged  tbat  It  la  not 
neceaaary,  ta  entitle  an  individual  to  tbe  benefit  of  tbe  atatutea,  tbat  be  abouid 
abow  a  connected  title,  either  legal  or  egoltable.  lliat  if  be  prove  an  advene 
poaaeetion,  under  a  deed,  of  aeven  yeara  before  aoit  la  brougb't,  and  abow  that 
fbe  land  bu  been  granted,  be  bringa  bimtelf  within  the  atatutea.  Since  tbie 
dedalon,  the  law  baa  been  conaldered  aettled  io  Tenneaaee,  and  there  baa  been 
ao  general  an  acquleecence  ia  all  tbe  courta  of  tbe  alato,  that  tbe  point  ia  not 
now  raiaed  et  diacuaaed.  Aa  It  appeara  to  tbia  court,  that  the  conatructlon  of 
tbe  atatutea  of  limltatlona  of  Tenneaaee  ia  now  well  aettled,  diflerent  from  what 
waa  auppoeed  to  be  tbe  rule  at  the  time  tbia  court  decided  the  caae  of  Palton'a 
Leaaee  v.  Eaaten,  aad  the  caee  of  PoweU'a  Leaaee  v.  Green;  and  aa  tbe  Inatruc- 
tlona  of  the  circuit  court  of  Tenneaaee  were  governed  by  theae  deciaiona,  and 
not  by  tbe  aettled  law  of  tbe  atate;  the  Judgment  muat  be  rcvaraed,  and  tbe 
canae  remanded  for  further  proceedingt. 

lliia  court  have  uniformly  adopted  the  deciaiona  of  the  atate  tribunala,  reapec- 
tively.  In  the  conatructlon  of  their  atatutea.  Tlila  baa  been  done  aa  a  matter 
of  principle;  in  all  caaea  wbeia  the  declaioo  of  a  atate  court  bu  become  a  rule 
of  property. 

Ia  a  grMt  majority  of  the  cauaee  brought  bcfoia  tbe  federal  tribunala,  tbey  era 
celled  oa  to  eaforce  the  lawa  of  tbe  atataa.  Tbe  rigbta  of  pertiaa  are  determhied 
uader  theae  lawe,  aad  It  would  be  a  etraoge  pervofaion  of  principle  if  tbe  Jadi* 
d^  ezpoaition  of  tbeee  lawa  by  tbe  elate  tribunala,  abouid  be  diaregarded. 
Tbeee  oipoeitione  conatitute  tbe  law,  and  fix  tbe  rale  of  property.  RighUara 
acquired  uadar  tbia  rule;  and  it  regulatea  til  tbe  tranaactiona  which  come  with- 
in Ita  acopa. 

Oa  all  quealioaa  ariaing  under  the  conatltnllon  and  lawa  of  tba  inloa,  tbia  canrt 
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nay  eiercise  t  revitlng  power;  and  ita  dociaioaa  aro  final  and  obli|(tloiy  oo  all 
other  Judicial  tribunala,  attte  u  well  u  federal.  A  itat  j  tribunti  hai  a  right  to 
eiamUie  any  auch  queatlooa,  and  to  determine  thereon;  but  ita  decision  muaC 
conform  to  that  of  the  Supreme  Court,  or  the  eorreclire  power  may  ine  eser- 
ciaed.  But  the  caae  ia  yery  different  when  the  queation  aiiaca  under  a  local  law. 
The  decifion  of  thia  queation  by  the  higheat  tribunal  of  a  state,  abouTd  be  con* 
aidered  as  final  by  this  court;  not  because  the  state  tribunal  In  such  a  case  baa 
any  power  to  hind  this  court;  but  becauM,  in  the  language  of  the  court  in  the 
case  of  Shelby  et  al.  ▼.  G|iy»  11  Wheat  861,  **  a  fised  and  received  construe* 
iion  by  a  state  in  ita  own  courtSi  makes  a  part  of  the  atatute  law.** 

If  the  construction  of  tho  highest  Judicial  tribunal  of  a  state  forms  a  part  of  tho 
•tatttte  law,  aa  much  as  an  doaetoiont  by  the  legislature,  how  can  this  court 
make  a  distinction  botween  them?  There  could  bo  do  hesitation  in  so  modi* 
^og  our  decisions  as  to  conform  to  any  legislatWe  alteration  in  a  statute; 
and  why  should  not  the  same  rule  apply  where  the  judicial  branch  of  the 
state  goyemment,  in  the  ezerdse  of  ita  acknowledged  funetiona,  should,  by 
constructioD,  give  a  difierent  effect  to  a  slatute  from  what  had  at  first  been 
glren  io  it.  The  charge  of  ineooaisteney  might  be  made  with  more  force  and 
propriety  against  the  federal  tribunals  for  a  disregard  of  this  rule,  than  by  eoB« 
forming  to  it  They  profees  to  be  bound  by  ibe  Jocal  law,  and  yet  they  reject 
the  ezposition  of  that  law  which  forma  a  pact  of  k.  It  b  no  answer  to  this 
objection  that  a  different  ezposition  wu  formerly  given  to  the  act  which  was 
adopted  by  the  federal  court  The  inquiry  is,  what  is  the  settled  law  of  -the 
fetate,  at  the  time  the  dedsioD  is  made.  ThIa  constitutes  the  rale  of  property 
within  the  state,  by  wliich  the  rights  of  litigant  partiea  must  be  determined. 

Aa  the  federal  tribunals  profess  to  be  governed  by  t|iis  rafo,  they  cannot  act  in- 
consistently by  enforcing  It  If  they  change  their  decision,  it  is  because  the 
nifo  on  which  the  decision  was  founded,  has  been  changed. 

ERROR  to  the  circuit  court  of  the  United  Sutes  for  the  dis- 
trict of  Weat  Tennessee. 

Mt  Grundy  for  the  plaintiff  in  error;  Mr  Isaacks  for  the  de- 
fendant. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court,  delivered  by  Mr  Justice  M'Lean. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of  the 
circuit  court  for  West  Tennessee.  An  action  of  ejectment 
was  prosecuted  by  Neal  in  that  court,  to  recover  the  possession 
of  six  hundred  and  forty  acres  of  land.  The  issue  was  joined, 
and  at  the  trial,  the  defendant  relied  upon  the  statute  of  limita- 
tions, and  prayed  certain  instructions  of  the  court  to  the  jury. 
Instructions  were  given,  as  stated  in  the  following  bill  of  ex- 
ceptions. 

<<  In  the  trial,  the  plaintiff  introduced  in  evidence  a  grant 
from  the  state  of  North  Carolina,  dated  9  ^ 
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Willoughby  Williams,  for  the  land  in  controversy,  and  deduced 
a  regular  chain  of  conveyances  to  plaintiff's  lessor,  and  proyed 
defendant  in  possession  of  the  land  in  question  at  the  time  suit 
was  brought;  defendant  introduced  a  deed  from  Andrew  Jack- 
aon  to  Edward  Dillon,  and  proved  that  the  defendant  held  by 
a  lease  from  Dillon;  and  also  in  support  of  Dillon's  title,  intre* 
duced  evidence  tending  to  prove  that  persons  claiming  under 
and  for  Dillon,  had  been  more  than  seven  years  in  possession 
of  the  premises  in  dispute,  adverse  to  the  plaintiffs:  upon  which 
the  court  charged  the  jury,  that  according  to  the  present  state 
of  decision  in  the  Supreme  Court  of  the  United  States,  they 
could  not  charge  that  defendant's  title  was  made  good  by  the 
statute  of  limitations. '' 

The  decision  of  the  point  raised  by  the  bill  of  exceptions  in 
this  case,  is  one  of  great  importance;  both  as  it  respects  the 
amount  of  property  which  may  be  affected  by  it,  and  the 
principle  which  it  involves. 

In  the  case  of  Patton's  Lessee  v.  Easton,  which  was  brought 
to  this  court  by  writ  of  error  in  1816,  the  same  question, 
which  was  raised  by  the  bill  of  exceptions,  was  then  decided.- 
But  it  is  contended,  that  under  the  peculiar  circumstances 
of  the  case  now  before  the  court,  they  ought  not  td  feel  them- 
selves bound  by  their  former  decision.  This  court,  in  the 
case  of  Powell's  Lessee  v.  Green,  2  Peters,  840,  gave  another 
decision,  under  the  authority  of  the  one  just  named;  but  the 
question  was  not  argued  before  the  court 

The  question  involves,  in  the  first  place,  the  construction  of 
the 'Statutes  of  limitations  ^passed'  in  1715  and  in  1797.  The 
former  was  adopted  by  the  state  'of  Tennessee,  from  North 
Carolina;  the  third  section  of  which  provides,  ^  that  no  person 
or  persons,  or  their  heirs,  which  hereafter  shall  have  any  right 
or  title  to  any  lands,  tenements  or  hereditaments,  shall  there- 
unto enter  or  make  claim,  but  within  seven  years  after  bis,  her 
or  their  right  or  title  sbsU  descend  or  accrue;  and  in  ddault 
thereof^  such  person  or  persons,  so  not  entering  or  making 
default,  shall  be  utterly  excluded  and  disabled  from  any  entry 
or  claim  thereafter  to  be  made. "  The  fourth  section  providei^ 
after  enumerating  certain  disabilities,  and  the  time  within 
which  suit  must  be  brought,  after  they  shall  cease,  that  <<  aU 
possessions  held  without  suing  such  claim  as  aforesaid,  shall 
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be  a  perpetual  bar  against  all,  and  all  manner  of  persona  what- 
eyeri  that  the  eipectation  of  heirs  may  not,  in  a. abort  time, 
l^aye  much  land  unpossessed,  and  titles  so  perplexed  that  no 
man  will  know  from  whom  to  take  or  biiy  land.'' 

In  the  year  1797,  the  legislature,  in  order  to  aettle  the  <<  true 
construction  of  the  existing  laws  respecting  seven  years' 
possession,"  enact  <*  that  in  all  cases,  whererer  any  person  or 
persons  shall  have  had  seven  years'  peaceable  possession  of 
any  land,  by  virtue  of  a. grant  or  deed  of  conveyance  founded 
upon  a  grant,  and  no  legal  claim  by  auit  in  law,  by  such,  set 
up  to  said  land,  within  the  above  term,  that  then,  and  in  that 
case,  the  person  or  persons  so  holding  possession  as  aforesaid, 
shall  be  entitled  to  hold  possession  in  preference  to  all  other 
claimants,  such  quantity  of  land  as  shall  be  specified  in  his,  her 
or  their  said  grant  or  deed  of  conveyance,  lounded  on  a  grant 
as  aforesaid."  This  act  further  provides,  that  those  who 
neglect,  for  the  term  of  seven  years,  to  assert  their  claim,  shall 
be  barred* 

This  court,  in  the  conclusion  of  their  opinion  in  the  ease  of 
Patton's  Leasee  v.  Easton,  say,  <<  this  question,  too,  htf  at 
length,  been  decided  in  the  supreme  court  of  the  state.  Sub» 
sequent  to  the  division  of  opinion  on  this  question  in  the  cir- 
cuit court,  two  cases  have  been  decided  in  the  supreme  court 
for  the  state  of  Tennessee,  which  have  settled  the  construction 
of  the  act  of  1797.  It  has  been  decided,  that  a  possession  of 
seven  years  is  a  bar  only  when  held  '^  under  a  grant,  or  a 
deed  founded  on  a  grant"  The  deed  must  be  connected  with 
the  grant.  This  court  concurs  in  that  opiniou.  A  deed  can- 
not be  <<  founded  on  a  grant,"  which  gives  a  title  not  derived 
in  law  or  equity  from  that  grant,  and  the  words,  ybumfect  on 
a  grant,  are  ioo  important  to  be  discarded." 

The  two  decided  cases  to  which  reference  is  made  above^  are 
Lillard  v.  Elliot,  and  f)ougIass  v.  Bledsoe's  Heirs.  These  caaes 
were  decided  in  the  year  1815$  and  this  court  considered,  that 
they  bottled  the  construction  of  the  statute  of.  1797.  But  it  is 
now  made  to  appear  that  these  decisions  were  made  under 
such  circumstances,  that  they  were  never  considered,  in  the 
atate  of  Tennessee,  as  fuKy  settling  the  construction  of  the  act 

In  the  eaae  of  Lillard  v.  Elliot,  it  seems  but  two  judges  con- 
curred on  the  point  the  court  being  composed  of  four;  and  in 
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tlie  case  of  Wealherhead  v.  Douglass,  there  was  great  contra- 
riety of  opinion  among  the  judges,  on  the  point  of  either  legal 
or  equitable  connexion.  The  question  was  frequently  raised 
before  the  supreme  court  of  Tennessee;  but  the  constr^uctioo 
of  the  two  statutes  of  limitations  was  never  considered  as 
finally  settled  until  1825,  when  the  case  of  Gray  and  Reeder  y. 
•Darby's  Lessee  was  decided. 

In  this  cause,  an  elaborate  review  of  the  cases  which  had 
arisen  under  the  statute,  is  taken,  and  the  constructiop  of  both 
statutes  was  given,  that  it  is  not  necessary,  to  entitle  an  indi* 
vidurf  to  the  benefits  of  the  statutes,  that  he  should  show  a 
connected  title,  either  legal  or  equitable.  That  if  he  prove  an 
adverse  possession  of  seven  years  under  a  deed,  before  suit  is 
brought,  and  show  that  the  land  has  been  granted,  he  bringi 
himself  within  the  statutes. 

Since  this  decision  the  law  has  been  considered  as  settled  . 
in  Tennessee,  and  there  has  been  so  general  an  acquiescence  in 
nil  the  courts  of  the  state,  that  the  point  is  not  now  raised  or  dii-  / 
cussed.     This  construction  has  become  a  rule  of  property  in  j 
the  state,  and  numerous  suits  involving  title  have  been  settled  [ 
by  it 

Had  this  been  the  settled  construction  ot  these  statutes  when 
the  decision  was  made  by  this  court,  in  the  case  of  Pattonti 
Lessee  v.  Easton,  there  can  be  no  doubt,  that  that  opinion 
would  have  conformed  to  it.  But  the  question  is  now  raised, 
whether  this  court  will  adhere.to  its  own  decision,  made  under  / 
the  circumstances  stated,  or  yield  to  that  .of  the  judicial  tribu- ' 
nals  of  Tennessee.  This  point  has  never  before  been  directly 
decided  by  this  court,  on  a  question  of  general  importance. 
The  eases  are  numerous  where  the  court  have  adopted  the  , 
eoDstructions  given  to  the  statute  of  a  stale  by  its  supreme,  judi- 
cial tribunal;  but  it  hu  never  been  decided,  that  this  court  will 
overrule  their  own  adjudication,  establishing  an  important  rule 
of  property,  where  it  has  been  founded  on  the  construction  of 
a  statute  made  in  conformity  to  the  decisiDns  of  the  state  at  the 
time,  so  u  to  conform  to  a  (Tifiierent  construetion  adopted  after- 
wards by  the  state. 

This  is  a  question  of  grave  import,  and  should  be  approached 
with  great  deliberation:  It  is  deeply  interesting,  in  every 
point  of  view  in  which  it  may  be  considered.     As  a  rule  of 
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property,  it  is  important;  tad  equally  80»  as  it  regards  the 
system  under  which  the  potvors  of  this  tribunal  are  exercised. 

It  may  be  proper  to  examine  in  what  light  the  decisions  of 
the  state  courts,  in  giving  a  construction  to  their  own  slatutes, 
have  been  considered  by  this  court. 

Ip  the  case  of  M'Keen  v.  Delancy's  iicssee,  reported  in  5 
Cranch,  89,  this isourt  held,  that  theacknowledgementof  a  deed 
before  a  justice  of  the  supreme  court,  under  a  statute  which 
required  the  acknowledgement  to  be  made  before  a  justice  of 
the  peace,  having'  bc^n  long  practised  in  Pennsylvania,  and 
sanctioned  by  her  tribunals,  must  be  considered  as  within 
the  statute. 

The  chief  justice,  in  giving  the  opinion  of  the  court  in  the 
ease  of  Bodley  v.  Taylor,  5  Cranch,  881,  says,  in  reference  to 
the  jurisdiction  of  a  court  of  equity,  **  had  this  been  a  case  of 
the  first  impression,  some  contrariety  of  opinion  would,  per- 
haps, have  existed  on  this  point  Bui  it  has  been  sufficiently 
shown,  that  the  practice  of  resorting  to  a  court  of  chancery  in 
order  to  set  up  an  equitable  against  the  legal  title,  received  in 
hs  origin  the  sanction  of  the  court  of  appeals,  while  Kentucky 
remained  a  part  of  Virginia,  and  has  been  so  confirmed  by  an 
uninterrupted  series  of  decisions,  as  to  be  incorporated  into 
their  system,  and  to  be  taken  into  view  in  the  consideration  of 
every  title  to  lands  in  that  country.  Such  a  principle  cannot 
now  be  diaken.'' 

In  the  case  of  Taylor  v.  Brown,  5  Cranch,  855,  the  court 
say,  in  reference  to  their  decision  in  the  case  of  Bodley  v. 
Taylor,  *<this  opinion  is  still  thought  peifectly  correct  in 
itself.  Its  application  to  particular  eases,  and  indeed  its  being 
considered  as  a  rule  of  decision  on  Kentucky  titles,  will  de- 
pend very  much  on  the  decisions  of  that  country.  For,  in 
questions  respecting  title  to  real  estate,  especially,  the  same 
rule  ought  certainly  to  prevail  in  both  courts.'' 

This  court,  in  laying  down  the  requisites  of  a  valid  entry, 
in  the  case  of  Massie  v.  Watts,  6  Cranch,  165,  say,  '<  these 
principles  have  been  laid  down  by  the  courts,  and  must  be 
considered  as  exp9«itions  of  the  statute.  A  great  proportion 
of  the  landed  property  of  the  country  depends  on  adhering  to 
them.'' 

In  9  Cranch,  87,  the  court  say,  that  <Mn  cases  depending 
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on  the  atatute  of  a  state,  and  more  especially  in  those  respect- 
ing titles  to  lands,  the  federal  courts  adopt  the  eonstructiop  of 
the  state,  where  that  constraction  is  settled  and  can  be  ascer. 
tained.  And  in  5  Wheaton,  d79,  it  is  stated,  that  <<  the  su- 
preme court  uniformly  acts  under  a  desire  to  conform  its  deei- 
flions  to  those  of  the  state  courts,  on  their  local  laws.'' 

The  supreme  court  holds  in  this  highest  respect  decisions 
of  state  courts  upon  local  laws  forming  rules  of  profiertjr,  8 
Wheaton,  316.  In  construing  local  statutes  respecting  real 
property,  the  courts  of  the  union  are  governed  by  the  deci* 
aions  of^e  sUte  tribunals,  6  Wheaton,  119.  The  court  say, 
in  the  case  of  Elmandorf  y.  Taylor  et  al.  10  Wheaton,  158, 
*'that  the  courts  of  the  United  States,  in  cases  depending  on 
the  laws  of  a  particular  state,  will,  in  general,  adopt  the  con- 
struction which  the  courts  of  the  state  have  given  to  those 
laws."  '<  This  ^course  is  founded  upon  the  principle,  sup- 
poied  to  be  universally  recognised,  that  the  judicial  departs 
ment  of  every  government,  where-  such  department  exists,  is 
the  appropriate  organ  for  construing  the  legislative'  acts  of 
that  government" 

In  7  Wheat  361,  the  court  again  declare,  that  <<  the  statute 
laws  of  the  states  must  furnish  the  rule  of  decision  to  the  fede- 
ral courts,  as  far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  respective  states; 
and  a  fixed  and  received  construction  of  their  respective  statute 
laws^  in  their  own  courts,  makes  a  part  of  such  statute  law." 
The  court  again  say  in  18  Wheaton,  163,  <<that  this  court 
adopts  the  local  law  of  real  property  as  ascertained  by  the  de- 
cisipns  of  the  state  courts,  whether  these  decisions  are  grounded 
on  the  construction  of  the  statutes  of  the  state,  or  form  a  part  of 
the  unwritten  law  of  the  state,  whiob  has  become  a  fixed  rul^ 
of  property." 

Quotations  might  be  multiplied,  but  the  abore  will  show- 
that  this  court  have  uniformly  adopted  the  decisions  of  the 
state  tribunals,  respectively,  in  the  construction  of  their  sta- 
tute That  this  has  been  done  as  a  matter  of  principle,  \n  all 
cases  where  the  decision  of  a  state  court  has^  become  a  role  of 
property. 

.  In  a  great  majority  of  the  causes  brought  before  the  federal 
iribunals,  they  are  called  to  enforce  the  laws  of  the  states. 
Vol.  VI.-t8N 
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The  rights  of  ptrtief  are  determined  under  thoie  laws^  and  it 
would  be  a  atrapge  perversion  of  principle,  if  the  judicid  er« 
position  of  those  laws,  by  the. state  tribanals,  ihould  be  disre- 
garded. Thesd  expositions  constitttte  the  law,  and  fix  the  rale 
of  property.  Rights  ai«  aeq[uired  under,  this  rule,  and  it  regu- 
lates all  the  transactions  which  come  within  its  scope. 
->  It  is  admitted  in  the  argument,  that  this  court,  in  giving  a 
eonstruction  to  a  local  law,  will  be  influenced  by  the  decisions 
of  the  local  tribunal^:  but,  it  is  contended,  that  when  such  a 
construction  shall  be  given  in  conformity  to  those  decisions, 
it  must  be  ciuiMdered  finaL  That  if  the  stAte  shall  change  the 
rule,  it  does  hot  comport  either  with  the  consistency  or  dig- 
nity of  this  tribunal  to  adopt  ike  change.  Such  #  course,  it  is 
insisted,  would  recognise  in  the  state  cburti  a.  power  to  revise 
the  decisions  of  this  court,  and  fix  the  rule  of  property  dif- 
ferently, from  Its  solemn  adjudications.  That  the  federal  court 
when  sitting  within*  a  state,  is  the  court  of  tti^t  state,  being 
40  constituted  by  the  constitution  and  laws  of  the  union;  and 
as  such,  has  an  equal  right  with  the  state  courts  to  fix  the 
construction  of  the  local  law. 

Oi^ril  questions  arising  under  the  constitution  and.  laws  of 
iAe  uniM,  this  court  may  exercise  a  revising  power;  aic:  its 
decisions  are  fin^.  and  obligatory  on  all  other  judicial  tribu- 
nals, state  as  well  as  federal.  A  state  tribunal  has  a  right  to 
examine  any  audi  qyestions  and  to  determine  them,  but  its 
deeiflon  musi  conform  to  that-oif  the  supreme  court,- or  the 
corrective  power  may  be  exercised.  But  the  case  is  very  AiU 
ferentwh^re  a  question  arises  under  a  local  law.  The  decision 
of  this  question,  by  the  hif^est  judieial  tribunal  of  a  state, 
should  bei^considered  as  final  by  thb  court;  not  because  the 
stale  tribunal,  in  tfuch  a  case,  has  any  power  to  bind  this  court; 
but  becaose,  in  the  language  of  the  court,  in  the  case  of  Shelby 
et  aL  V.  Guy,.  11  Wheat  861,  <<a  fixed  and  received  con- 
struction by  a  state  in  its  own  courts,  makes  a  part  of  the  sta* 
tnte  law.'' 

Hm  same  reason  which  influences  this  court  to  adopt  the 
eottstnietbn  given  to  the  local  law,  in  the  first  instance,  is  not 
lesi  strong  in  favour  of  following*  it  in  the  second,  if  the  sta«e 
tribunals  should  change  the  construction.  A  relerenee  is  here 
made  not  to  a  single  adjudication,  but  to  a  aeries  of  decisions 
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which  ihall  aettle  tht  rule.  Are  not  the  injurious  effects  on 
the  interests  of  the  citizens  of  a  state,  as  great,  in  refusing  to 
adopt  the  change  of  constructioui  as  in  refusing  to  adopt  the 
first  constniction.  A  refusal  in  the  one  case  as  well  as  in  the 
other;  has  the  effect  to  establish^  in  the  state,  two  rules  of  pro- 
perty. 

Would  not  a  change  in  the  construction  of  a  Jaw  of  the 
United  States,  by  this  tribunal,  be  obligatory  on  the  state 
courts?  The  statute,  as  last  expounded,  would  be  the  law  of 
the  union;  and  why  may  not  the  same  effect  be  given  to'  the 
last  exposition  of  a  local  law  by  the  sUte  court?  The  exposi- 
tion  forms  a  part  of  the  local  law,  and  is  binding  on  all  the 
people  of  the  state,  and  its  inferior  judicial  tribunals.  It  is 
emphatically  the  law  .of  the  state;  which  the  federal  court, 
while  sitting  within  the  state,  and  this  court,  when  a  case  is 
brought  before  them,  are  called  to. enforce.  If  the  rule  as  set- 
tled should  prove  inconvenient  or  injurious  to  the  public  in*> 
terests,  the  legislature  of  the  state  may  modify  the  law  or 
Irepealit 

If  the  construction  of  the  highest  judicisl  tribunal  of  a  state 
form  a  part  of  its  statute  law,  as  much  as  an  enactment  by  the 
legislature,  how  can  this  court  make  a  distinction  between 
them?  There  could  be  no  hesitation  in  so.  modifying  our  de- 
cisions as  to  conform  to  any  legislative  alteration  in  a  statute; 
and  why  should  not  the  same  rule  apply,  where  the  judicial 
'branch  of  the  state  government,  in  the  exercise  of  its  acknow- 
ledged functions,  should,  by  donstruction,  give  a  diflerent 
effect  to  a  statute,  from  what  had  at  first  been  given  to  it 
The  charge  of  inconsistency  might  be  made  with  more  force 
and  propriety  against  the  federal  tribunals  for  a  disregard  of  this 
rule,  than  by  conforming  to  it  They  profess  to  be  bound  by 
the  local  law;  and  yet  they  reject  the  exposition  of  that  law, 
which  fi>rms  a  part  of  it  It  is  no  answer  to  this  objection, 
that  a  different  exposition  was  formerly  given  to  the  act  which 
was  adopted  by  the  federal  court  The  inquiry  is,  what  is  the 
settled  law  of  the  stale  at  the  time  the  decision  is  made.  This 
oonstitutes  the  rule  of  property  within  the  state,  by  which  the 
rights  of  litigant  parties  must  be  deterihined. 

As  the  federal  tribunals  profess  to  be  governed  by  this  rule, 
fhcgF  can  never  act  inconsistently  by  enforcing-  it     If  they 
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change  their  decision,  it  is  because  the  rule  on  which  that  de- 
cision was  founded  has  been  changed. 

The  case  under  consideration  illustrates  the  propriety  apd 
necessity  of  this  rule.  It  is  now  the  settled  law  of  Tennessee, 
that  an  adverse  possession  of  seven  yei^rs  under  a  deed  for 
land  that  has  b'een  granted,  will  give  a  valid  title.  But,  by. 
the  decision  of  this  court,  such  a  possession,  under  such  evi- 
dence of  right,  will  not  give  a  valid  title.  In  addition  to  the 
above  requisites,  this  court  have  decided  that  the  tenant  must 
connect  his  deed  with  a  grant  •  It  therefore  follows,  that  the 
occupant  whose  title  is  protected  under  the  statutes,  before  a 
state  tribunal,  is  unprotected  by  them,  before  the  federal  court 
The  plaintiff  in  ejectment,  after  being  defeated  in  his  action 
before  a  state  court,  on  the  above  construction,  to  insure  sue*^ 
cess  has  only  to  bring  an  action  in  the  federal  court.  This 
may  be  easily  done  by  a  change  of  his  residence,  or  a  bona 
fide  conveyance  of  the  land. 

Here  is  a  judicial  conflict,  arising  from  two  rules  of  property 
in  the  same  state,  and  the  consequences  are  not  only  deeply  ' 
injurious  to  the  citizens  of  the  state,  but  calculated  to  engendeir 
^'the  most  lasting  discontents.  It  is  therefore  essential  to  the 
interests  of  the  country,  and  to  the  harmony  of  the  judicial 
action  of  the  federal  and  state  goyemments,  that  (here  should 
be  but  one  rule  of  propt^rty  in  a  state. 

In  several  of  the  states,  the  English  ^tuteof  limitations 
has  been  adopted,  with*  various  modifications;  but  in  the  sav^ 
ing  clause,  the  expression  <<  beyond  the  seas,''  is  retained. 
These  words  in  some  of  the  states  are  construed  to  mean  <'  out 
of  the  state,*^  and  in  others  a  literal  construction  has  been  given 
to  them. 

In  the  case  of  Murray's  Lessee  v.  Baker  et  al.  S  Wheaton, 
540,  this  court  decided,  that  the  expressions  **  beyond  seas," 
and  <<outof  the  state,"  are  analogous;  and  are  to  have  the 
same  construction.  But,  suppose  the  same  question  should 
be  brought  before  this  court  from  a  state  where  the  construc- 
tion of  the  same  words  had  been  long  settled  to  mean  literally 
beyond  setxs,  would  not  this  court  conform  to  it?  And  might . 
not  the  same  arguments  be  used  in  such  a  case,  as  are  now 
urged  against  conforming  to  the  local  construction  of  the  law 
of  Tennessee.    Apparent  inconsistencies  in  the  construclion 
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or  the  statute  laws  of  the  states,  may  be  expected  to  arisA.  from 
the  organization  of  our  judicial  systems;  but  an  adherence  by 
the  federal  courts  to  the  exposition  of  the  local  law,  as  given 
by  the  courts  of  the  state,  will  greatly  tend  to  preserve  har- 
mony in  the  exercise  of  the  judicial  power,  in  the  state  and 
federal  tribunals.  This  rule  is  not  only  recommended  by 
strong  considerations  of  propriety,  growing  out  of  our  system 
of  jurisprudence,  but  it  is  sustained  by  principle  and  authority. 
As  it  appears  to  this  court,  that  the  cbnstruction  of  the  statutes 
of  limitations  is  now  well  settled,  differently  from  what  was 
supposed  to  be  the  rule  at  the  time  this'  court  decided  the  case 
of  Patton's  Lessee  v.  Ea8ton,.aLd  the  case  of  Powell's  Lessee 
V.  Green;  and  as  the  instructions  of  the  circuit  court  were 
governed  by  these  decisions,  and  not  by  the  settled  law  of  the 
staie;  the  judgment  must  be  reversed,  and  the  eaikse  renunded 
for  further  proceedings. 

Mr  Justice  BAioywnr  di 


This  cause  came  on  to  be  heard  on  the  transcript  of  ;he  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  West  Tennessee,  and  was  argued  by  counsel  On  con- 
sideration whereof  it  is  ordered  and  adjudged  by  this  Court, 
that  the  judgment  of  the  said  circuit  court  in  this  cause  be^ 
and  the  same  is  hereby  remanded  to  the  said  circuit  court,  with 
directions  to  award  a  venire  facias  de  novo. 
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BiRTB,  DXFXNBAHT  IN  ErROR. 

£j«etBMOt.  A  dMd  of  iodeDtora,  duly  ex«cttC«d,  •eknowl«d|ed  and  rM<mM» 
wu  giren  in  etldcnce  by  the  defeodint  In  in  aJectoMOt,  which  poiportad  to 
eoovay  certain  Iota  of  ground  io  the  city  of  WaahfaiftoB,  apeeiiying  the  number 
of  the  Iota,  leierring  to  the  title  under  which  Chey  were  held  by  the  frantor. 
The  deed  contained  the  folio  wing  teception:  "  eieept  aa  heiebialker  eicept- 
ed,  all  thoae  hereinafter  mentioned  and  deacribed  lota,  aquarea,  landa  and  lone- 
mento,  aituate  in  the  city  of  Wsahlogton,  in  the  di^rict  of  Columbia,,  whfch 
the  aatd  J  O.  and  the  aaid  R.  M.  and  J.  N.  were  jointly  Inteteeted  in,  each 
one  e<|ual  undivided  third  part,  on  the  day  of  the  date  of  the  Indenture,  the 
10th  July  1796."  Aipong  the  loti  deicrtbed  in  the  conveyance,  were  lota 
auppoaed  to  be  9W,  deacribed  aa  thoae  which  J.  G.  the  grantor  contrasted  for 
with  Uriah  Fofieat  and  Benjamin  Stoddert,  by  an  agreement  dated  10th  July, 
1794.  The  lot  aued  for  waa  one  of  thoae  included  In  a  conveyance  made  by  For- 
reet  and  Stoddert  to  J.  O.,  on  the  S4th  September  1794.  The  eiception  hi  the 
deed  ttatca  the  lota  which  it  purporU  to  apply  to  aa  **  a  aquare,  number  606,** 
another  **  aquare  lying  neit  to,  and  aouth  of  the  aaid  number  606,  and  all  the 
other  ground  lying  next  to,  and  aouth  of  the  aquare  laat  aforaeaid»,the  aaid  equate 
containing,  lcc«"  which  are  to  remain  the  aepamte  property  i^  the  grantoni 
and  alao  eicepting  all  auch  aquarea,  lota,  landa  and  tenoBBonta,  aa  were  con- 
veyed or  agreed  to  be  conveyed  by  the  partiea  to  the  Indenture,  prior  to  the 
lOOf  July  1796.  Held,  that  thb  exception  la  vaKd;  and  that  the  burthen  nf 
proof  to  ahow  that  the  lot  for  which  the  ejectment  la  brought  ia  within  the  ex- 
ception, la  not  upon  the  plaintiff  in  the  action.  That  in  many  caaea  the  bor^ 
then  of  proof  ia  on  the  party  withm  wboaa  peculiar  knowledge  and  meant  of 
InformaUon  the  fact  Ilea,  ia  admitted.  But  thio  rule  la  Ar  fium  behig  unlfenal, 
and  haa  many  'qualificationa  upon  ita  appHcatloo. 

In  the  caae  befoie  the  court,  the  defendant  haa  ahown,  prima  lade,  a  good  title 
to  recover.  The  defimdant  acta  up  no  title  in  himaelf,  but  aeeka  to  maintain 
Ml  poaaeaaion  aa  a  mere  intruder,  by  aelting  up  a  title  In  third  peiaona,  with 
^  whom  he  haa  no  privity.  In  auch  a  caae  it  ia  incumbent  upon  the  party  aetting 
'  up  the  defence,  to  eatabliah  the  exlate^ce  of  auch  an  outaiandlng  title,  beyond 
•n  controveny.  It  la  not  aoffident  fot  him  to  ahow  that  there  may  poaaibly 
be  auch  a  title.  If  he  leavea  it  io  doubt,  that  ia  enough  for  the  plaintiff.  He 
haa  a  right  to  atand  upon  hit  prima  fade  good  title;  and  he  ia  not  bound  to  fur- 
nWi  any  evidence  to  aaaiat  the  defence.  It  ia  not  incumbent  on  him  nega* 
titely  to  eataUiJi  the  non-exiatence  of  auch  an  outitanding  title;  It  io  the  duty 
of  the  defendant  to  make  Ita  ezitlence  certain. 

Deeda  for  landa  in  the  diatrict  of  Colombia,  executed  by  an  inaolvent  debtor, 
under  the  inaolvent  lawa  of  the  elate  of  Pennaylvania,  and  under  and  In  con* 
fiaAdty  with  the  inaolvent  lawa  of  the  aUte  of  Maryland,  not  havinj  been 
enrolled  Jn  the  genermi  court  where  the  lands  lie;  •  are,  in  a  legal  aenae,  mere 
nuUitiea,  and  Incapable  of  paaaing  thO  landa  daecribed  in  them. 

ERROR  to  the  circuit  court  of  the  county  of  Alexaodria,  in 
the  district  of  Columbia . 
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•This  was  an  ejectment  instituted  in  May  1818y  by  the  plain* 
tiff  in  error,  in  the  circuit  court  of  the  county  of  Washington, 
for  the  recovery  of  a  lot  of  ground  in  the  city  of  Washington, 
number  17,  square  75.  The  case  was  subsequently  removed 
to  tbe  county  of  Alexandria,  where  the  same  was  tried,  and 
a  verdict  and  judgment  rendered  for  the  defendant.  The 
plaintiff  prosecuted  this  writ  of  error. 

The  plaintiff  in  error,  James  Greenleaf,  held  in  fee  simple^ 
under  a  patent  from  the  state  of  Maryland  to  William  Laog* 
worth,  and  a  deed  from  Uriah  Forrest  and  Benjamin  Stoddert, 
a  large  number  of  lots  and  squares  of  ground  in  the'city  of 
Washington.  Afterwards,  on  the  ISth  of  May  1796^  he  con* 
veyed  by  deed  of  indenture  to  Robert  Morris  and  John  Ni- 
diolson,  in  fee  simple,  certain  of  the  said  lots,  Whioh  are  par* 
ticularly  described  in  th^  said  instrument  The  indenture 
purports  to  convey  the  said  lots,  *^  except  as  is  hereinafter  ek- 
oepted;''  and  the  exception,  in  a  subsequent  part  of  the  same,  Is 
in  the  following;  words:  **  excepting,  nevertheless,  out  of  the 
lots,  squares,  lands  and  tenements  above  mentioned,  all  thaC 
square  marked  and  distinguished  in  the  plot  of  the  city  of 
Washington  by  the  number  506,  and  that  other  fquare  Ijring 
next  to  and  south  of  the  said  number  506,  apd  all  that  other 
square  lying  next  to  and  south  of  the  square  last  aforesaid,  the 
said  three  squares  containing  in  the  whole  about  the  quantity 
of  one  hundred  and  sixty-nine  thousand  and  seveiity-six  and 
three  quarters  square  feet,  be  tlie  same  more  or  less;  which  it 
is  agreed  by  all  the  parties  to  these  presents  shall  be  and  remain 
(he  sole  and  separate  property  of  the  said  James  Green|eaf,''hi» 
heirs  and  assigns;  and.  excepting  also  all  such  squares,  lots, 
lands  or  tenements,  asivere  either  conveyed  or  aold^  or  agreed 
to  be  conveyed,  either  by  all  or  either  them,  the  .said  James 
Greenleaf,  Robert  Morris  and  John  Nicholson,  or  any  of  llietr 
agents  and  attorneys,  to  any  person  or  persons  whatsoever,  at 
any  time  prior  to  the  10th  day  pf  July  179*5.'' 

This  deed  fVas  recorded  in  ttie  city  of  Washington  accord- 
in.g  to  the  provisions  of  the  laws  of  Maryland. 

'.James  Greenleaf  having,  on  the  lOth  of  March  1798,  applied 
to  tlie  supreme  C4>urt  of  the  state  of  Pennsylvania,  for  the 
benefit  of  the  insolvent  laws  of  (hat  state,  was  discharged  as  An 
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iofolvent  debtor  by  that  court,  on  the  Slsl  day  o[  March 
1798. 

At  the  time  of  this  diacharge,  he  executed  a  conveyance  of 
all  hia  estate,  real,  persona!  and  mixed,  to  Robert  Smith,  Mor« 
decai  Lewis  and  James  Yard,  their  heirs  and  assigns,  for  the 
benefit  of  his  creditors,  agreeably  to  the  provisions  of  the  in- 
solvent laws  of  the  state  of  Pennsylvania. 

Subsequently,  in  March  1800,  on  the  application  of  the 
creditors  of  Mr  Greenleaf,  Thomas  M.  Willing  and  Joseph  S. 
Lewis  were  substituted  as  the  assignees  of  the  insolvent;  and, 
they  also  refusing  to  act,  the  court,  on  the  12th  day  of  March 
1804,  appointed  John  Miller,  Junior,  sole  assignee  of  the  es- 
tate and  efiects  of  Mr  Greenleaf;  and  Robert  Smith  and  James 
Yard,  who  survived  Mordecai  Lewis,  on  the  16th  March  1804, 
conveyed  to  John  Miller,  Junior,  all  the  estate  and  efiects  of 
the  insolvent,  which  had  been  vested  in  them  by  the  deed  exe- 
cuted by  him  at  the  time  of  his  discharge. 

On  tho  9th  of  February  1799,  James  Greenleaf  applied  by 
petition  to  the  chancellor  of  the  state  of  Maryland  for  the  benefit 
of  the  insolvent  law  of  that  state,  passed  in  1798;  and  he  was 
discharged  on  die  30th  of  August  in  the  same  year.  As  a  part  of 
the  proceedings  in  the  case,  the  petitioner  executed  a  deed  con- 
veying to  a  trustee  named  by  the  chancellor,  all  his  property, 
real  and  personal;  and  all  the  requirements  of  the  laws  of 
Marylind  were  complied  with. 

Annexed  to  the  schedule  of  the  property  of  the  petitioner  for 
the  benefit  of  the  insolvent  laws  of  Maryland,  is  a  statement 
that  all  the  property  mentioned  therein  had  been  transferred 
by  the  petitioner  to  assignees  appointed  under  the  insolvent 
laws  of  Pennsylvania. 

On  the  trial  of  the  cause  in  the  circuit  court,  the  plaintifl* 
tendered  two  bills  of  exceptions. 

The  first  bill  of  exceptions  was  as  follows: 

On  the  trial  of  this  suit,  to  maintain  the  issue  on  his  part 
joined  on  the  first  count  in  his  declaration,  the  plaintiff*'  gave 
in  evidence  to  the  jury,  a  patent  from  the  proprietors  of  the 
state  of  Maryland,  to  William  Langworth,  dated  5th  July 
1686,  in  these  words  (stating  the  same),  and  proved  that 
the  tenement,  wooden  messuage,  and  improvements  in  the 
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plaintiff's  declaration  mentioned,  were  comprehended  within 
the  bounds  of  the  said  patent,  and  the  legal  title  to  the  said 
tenement,  wooden  messuage,  and  improvements,  was  deduced 
from  the  said  patentee  to  plaintiff  by  divers  mesne  conveyan- 
ces, and  by  the  deed  of  the  20th  September  1794,  from  Forrest 
and  Stoddert  to  J.  Greenleaf,  mentioned  in  the  deed  of  13th 
May  1796;  whereupon  the  derendant,to  show  a  title  out  of  the 
plaintiff,  gave  in  evidence  to  the  jury,  a  deed  from  the  said 
James  Greenleaf  to  Robert  Morris  and  John  Nicholson,  dated 
13th  May  1796  (stating  the  same),  admitted  to  have  been  eze« 
cuted  by  the  said  James  Greenleaf,  and  offered  no  other  evi« 
deoce.  Whereupon  the  plaintiff's  counsel  prayed  the  court 
to  instruct  the  jury,  that  the  said  deed,  unaccompanied  by  any 
other  evidence,  did  not  show  sueh  an  outstanding  title  as  wa» 
sufficient  to  bar  the  plaintiffs  recovering  in  this  suit;  which  in- 
struction  the  court  refused  to  give;  to  which  refusal  the,  plains- 
tiff  excepted,  and  prayed  the  court  to  sign  and  seal  this,  his  hill 
of  exceptions,  which  is  accordingly  done  this  5th  day  of  De» 
cember  18ft9. 

Thd  second  bill  of  exceptions  stated  that:,  on  the  trial  of  thi» 
suit,  to  sustain  the  issue  on  his  part  joined,  the  plaintiff  gave 
in  evidence  to  the  jury,  a  patent  from  the  proprietor  of  the 
state  of  Miu7land  (stating  the  same),  and  the  legal  title  under 
the  said  patent  is  admitted  by  the  defendant  to  have  been  vested 
in  the  plaintiff  by  the  said  patent,  and  by  divers  mesne  eohr 
veyanees,  on  the  30th  day  of  August  1799.  Whereupon,  to 
prove  a  title  out  of  the  said  James-Greenleaf,  the  defendant 
offered  in  evidence  to  the  jury,  the  proceedings  in  the  case  of 
the  said  Jamos  Greenleaf,  an  insolvent,  before  the  chancellor 
of  Maryland,  setting  out  the  said  proceedings,  and  an  act  of 
the  state  of  Maryland  of  1798,  ch.  64.  To  the  admission  of 
which  proceedings  of  insolvency,  the  plaintiff  by  his  counsel 
excepted,  but  the  court  overruled  the  said  exception,  and  per* 
roitted  the  said  proceedings  to  be  read  in  evidence  to  the  jury  ^ 
and  thereupon,  on  the  prayer  of  the  counsel  for  the  defendant 
the  court  instructed  the  jury  that  the  said  act  of  assembly,  and 
proceedings  in  insolvency  did  show  a  legal  title  out  of  the 
plaintiff,  and  did  preclude  a  recovery  in  this  suit  on  the  first 
count  in  the  plaintiff's  declaration. 

The  plaintiff's  counsel  thereupon  gave  in  evidc  te  to  the  jury , 
Vol.  VL— 2  0 
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the  proceedings  in  the  eate-lbf  the  insolvency  of  the  said  Jamei 
Greenleafyin  the  c6mmonv^etUh  ofPenntylvtaia,  in  these  words 
(stating  the  same),  and  the  conveyancea  therein  mentioned,  not 
recorded  in  the  state  of  Maryland,  and  prayed  the  court  to 
instruct  the  jury,  that  Under  the  operation  of  the  said  proceed- 
ings in  Maryland  and  Pennsylvinia,  the  legal  title  to  the 
premises  in  tlie  declaration  mentioned,  notwithstanding  the  said 
conTeyanceSy  was  not  divested  from  the  said  James  Greenieaf 
by  any  thing  by  the  derendants  00  as  aforesaid  riiown;  which 
instruction  (he  court  refused  to  give.  To  the  admissioo  of  the 
proceeuings  atf  aforesaid  before  the  chancellor  of  Marylandt 
and -to  the  instruction  of  the  court  given  on  the  prayer  of  the 
defendant,  as  to  the  effect  thereof,  and  of  the  said  act  of  assem- 
biy,  and  to  their  refusal  to  instruct  th^  jury  as  prayed  by  the 
plaintiff's  counsel,  the  plaintiff,  by  his  counsel,  excepted,  and 
prayed  that  this,  his  bill  of  exceptions,  may  be  sealed  and  eo« 
rolled,  which  was  done  accordingly. 

The  case  was  argued  by  Mr  Coxe  and  Mr  Jones,  tor  the 
plaintiff  in  error;  and  by  Mr  Swann  and  Mr  Key  for  the  de- 
fendant. 

* 

For  the  plaintiff,  it  was  contended,  upon  the  first  bill  of  ex- 
ceptions, tliat  a  defendant  in  ejectment  cannot  protect  himself 
under  an  outstanding  title,  with  which  he  ia  in  no  manner  coo- 
nectod.  But  if  tech  a  thle  could  avail  the  defendant  in  this 
case,  ht  was  bound  to  show  that  it  was  a  valid  and  subsisting 
title,  and  covered  the  property  in  question.  It  was  for  him 
to  show  that  the  lot  held  by  him  was  not  within  the  exception 
in  the  deed  of  the  13th  of  May  1796,  /rom  -the  plaintiff  in 
error  to  Morris  and  Nicholson.  Cited  5  Peters,  457.  The 
exception  in  thb  deed  is  not  void  Upon  its  lace.  If  the  excep- 
tion were  void,  the  whole  deed  would  be  void.  It  is  suffi- 
ciently certain.  If  the  description  is  such  as  to  pass  an  estate, 
it  is  sufficient  as  a  reservation.  The  exception  doesniat apply 
td  the  estate,  but  to  a  description  of  the  land  conveyed  by  the 
deed.  There  is  enough  in  the  conveyance,  and  in  the  excep- 
tion, to  enable  any  oh^  tir-'ascertain  wKiat  was  granted,  and  whatr 
was  withheld. 

As  to  the  second  bill  of  except iona,  it  «vas  saul,  that  it  was 
admitted  that  the  title  to  the  prciiiiseiv  in  contrq>'criiy  was,  m 
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Apgiist  1799,  in  the  plaintiff  in  error.  How  had  that  title 
been  diyested?  By  the  laws  of  Maryland  all  conveyances  of 
land  must  be  recorded  in  the  county  where  ihe  land  is  situated: 
—without  being  recorded  they  do  not  pass  any  estate,  These 
proyisions  of  the  law  apply  to  the  proceedings  under  the 
inSolyent  laws  of  Pennsylvaniay  and  to  those  before  the  chan-* 
cellor  of  Maryland. 

The  Maryland  deed  has  hot  been  recorded  as  provided  by 
the  act  of  assembly;  which  requires  that  the  same  shall  be  en* 
•tilled  within  six  months  in  order  to  make  it  operative.  The 
insolvent  law  in  its  spirit,  if  not  in  its  terms,  requires  eiurol- 
ment.  The  deed  must  be  acknowledged.  This  is  the  act  of 
the  insolvent  The  recording  is  an  act  to  be  performed  by 
the  assignee;  and  the  act  relative  to  the  recording  of  deeds 
considers  this  as  an  ordinary  conveyance.  It  does  not  require 
it  to  be  recorded  in  the  court  of  chancery.  *  tt  is,  not  a  part  of 
the  proceedings  in  that  court.  It  is  not  executed^,  under  the 
inspection  of  the  chancellor;  *he  is  only  to  have  a  certificate  of 
its  execution  from  the  assignee. 

The  premises  were  not  conveyed  by  the  assignment  exe- 
cuted under  the  insolvent  laws  of  Pennsylvania.  The  descrip- 
tion of  the  property  was  too  general  to  pass  the  estate.  After 
that  aasignmenty  Mr  Greenleaf  had  only  a  resulting  trust  in  the 
lots  in  Washington.  If  that  assignment  was  not  recorded  in 
the  county  of  Washington,  as  it  was  not;  he  had  the  legal  title, 
subg^t  to  a  claim  of  the  assiguees  to  a  conveyance:  and  this 
interest  would  not  pass  under  the- assignment  in  Maryland.. 
But  he  still  held  a  niere  naked  legal  estate,  subject  to  the 
equity,  of  his  assignees  and  creditors. 

It  cannot  be  set  up  by  the  defendant,  that  the  title  to  the 
premises  if  in  the  assignee  in  Pennsylvania.  That  title,  if  it 
ever  existed,  is  barred  by  the  statute  of  limitations. 

But  the  plaintiff  does  not  set  up  his  title  against  any  of  his 
trustees  or  assignees.  It  is  only  against  a  mere  intruder  Jind 
stranger. 

Mr  Key  and  Mr*Swann,  contra. 

The  questions  in  the  case  are,  1.  Whetncr  the  premises  in 
controversy  are  within  the  exceptions  in  the  deed  to  Morris 
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and  Nicholson.     2.  Whether  the  interest  of  the  plaintiff  in 
erroFi  passed  under  the  Maryland  insolvent  law. 

The  decision  of  the  first  question  turns  on  the  point,  who 
must  prove  the  lot  not  in  the  exception.  It  is  admitted  that 
the  deifendant  must  show  an  outstanding  title;  but  he  is  re- 
leased from  a  part  of  the  difficulty  in. establishing  such  a  title 
here,  as  the  exception  is  altogether  void  from  its  uncertainty; 
it  is  a  fraudulent  trap,  intended  to  operate  secretly  on  the  pro- 
perty conveyed  by  the  deed. 

Upon  the  law  of  exceptions,  cited  Shep.  Touch.  77;  5  Coke, 
12;  4  Com.  Dig.  tit.  Fait,  E.  8;  7  Co.  Lit.  47,  a;  3  Johns. 
R^  370;  8  Johns.  Rep.  394;  3  Wheat.  224;  Bui.  N.  P.  110. 

As  to  the  second  bill  of  exceptions,  the  counsel  for  the  de- 
fendant contended,  that  the  refusal  of  the  circuit  court  to 
instruct  the  jury,  that  the  proceedings  under  the  insolvent 
laws  of  Pennsylvania  and  Maryland  did  not  divest  the  title  of 
Mr  Greenleaf,  was  correct. 

By  the  act  of  assembly  of  Maryland  of  1798,  chapter  64, 
sections  5,  15,  all  the  proceedings  under  the  law  are  to  be  re- 
corded. It  is  contended  by  the  plaintiff  that  tlie  title  did 
not  pass  under  the  assignment,  because  the  deed  to  Mr  Cranch 
was  not  recorded  in  the  county  where  the  property  Is  situated. 
But  the  recording  in  the  court  of  chancery  is  all  that  is  neces- 
sary. The  general  act  relative  to  recording  of  deeds  does  not 
apply  to  such  cases.  The  deed  was  a  part  of  the  chancery 
proceedings;  and  the  proytsion  in  the  insolvent  law  relative  to 
the  registering  of  the  proceedings,  is,  so  fsr  as  they  would  be 
affected  by  the  recording  law,  a  repeal  of  the  same.  Cited  2 
Har.  and  John.  574;  2  Har.  and  M'Henry,-46. 

As  to  a  mere  intrudcA  showing  title  out  of  the  plaintiff,  the 
distinction  seems  tb  be  this — he  cannot  show  rn  outstanding 
title  in  a  third  person;  but  he  may  show  that  the  plaintiff  has 
himself  parted  with  the  title.  Cited  3  Wheat  225,  228;  » 
Wheat  516;  2  Har.  and  John.  112;  5  Burr.  2484;  4  T.  R. 
682;  6  Mass.  Rep.  239. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  circuit  court  of  the  district  of 
Columbia.    The  original  action  was  an  ejectment,  brought  in 
May  181*8,  by  the  plaintiff  in  cri*or,  against  the  defendant  in 


JANUARY  TERM  1832.  309 

[Gretokif't  Lmwm  ?.  Birth.] 

eiTor^  for  a  certain  lot  of  ground,  number  17,  square  75,  in  the 
city  of  Washington,  and  was  founded  upon  demises.  Upon 
the  trial  (which  was  at  December  term  1829),  a  verdict  was 
found  for  the  defendant,  upon  which  he  had  judgment.  Two 
bills  of  ezceptibns  were  taken  at  the  trial  on  behalf  of  the 
plaintiff;  and  the  questions  for  the  consideration  of  this  court 
grow  out  of  the  matter  of  those  exceptions. 

The  fimt  bill  of  exceptions  states,  that  at  the  trial  a  title  to 
the  premises  in  controversy  was  deduced  from  the  state  of 
Maryland,  by  mesne  convejrances  to  James  Greenleaf,  the 
lessor  of  the  plaintiff,  in  September  1794.  Whereupon  the 
defendant,  to  show  a  title  out  of  the  plaintiff,  gave  in  evidence 
to'  the  jury  a  deed  from  Greeiileaf  to  Robert  Morris  and  John 
Nicholson,  dated  the  13th  of  May  1796,  the  due  execution  of 
which  was  admitted,  and  offered  no  other  evidence.  Where-* 
upon  the  plaintiff's  pounsel  prayed  the  court  to  instruct  the 
jiliyy  that  the  said  deed,  unaccompanied  by  any  other  evidence, 
did  not  show  such  an  outstanding  title  as  was  sufficiept  to  bar 
the  plaintiff's  recovery  in  the  suit;  which  instruction  the  court 
refused  to  give;  to  which  refusal  the  plaintiff's  counsel  ex- 
cepted. And  the  question  before  this  court  is,  whether  this 
exception  is  well  founded. 

The  deed  of  Greenleaf  to  Morris  and  Nicholson  purports  to 
grant  to  them  in  fee  as  tenants  in  common,  ^except  as  is- herein- 
after excepted,  all  those  hereinafter  mentioned  and  4e8eribed 
lots,  squares,  lands  and  tenements  situate  in  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  wherein  the  said  James 
Greenleaf,  and  the  said  Robert  Morris  and  John  Nicholson 
were  jointly  interested,  in  each  oiie  equal  undivided  third  part, 
on  the  day  .of  the  date  of  the  above  named'  articles  of  agree- 
ment'' (tiie  10th  of  July  179tS),  &c.  &c  It  then  proceeds  to 
specify  three  squares  and  lots  contracted  for  by  Greenleaf,  with 
the  commissioners  of  the  city  of  Washington;  and  three  thou- 
sand lots  contracted  for  by  Greenleaf,  as  agent  of  Morris,  with 
the  same  commissioners;  ind  about  two  huntired  and  twenty 
lots,  contracted  for  by  Greenleaf  with  Danief  Carroll;  and 
about  four  hundred  aod  twenty-eight  and  a  half  tuts  contracted 
for  by  GreAiIeaf  with  Notley  Young:  and  then  proceeds, 
<<and  also  all  those  lots  situate  in  the  said  citj  of  Washington, 
supposed  to  be  about  two  hundred  and  thirty-nine  and  one 
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quarter  in  numberi  for  which  the  said  James  Grecnleaf  con* 
tracted  with  Uriah  Forrest  and  Benjamin  Stoddert  by  an  agree* 
ment  in  writing,  bearing  date,  &c.  (15lh  of  July  1794).  The 
lot  sued  for  was  one  of  these  lots,  and  was  included  in  a  eoo- 
veyance  made  by  Forrest  and  Stoddert  to  Greenleaf  on  the  84th 
of  September  1 794.  Several  other  parcels  of  lots  are  then  speei- 
fied;  and  then  comes  the  following  exception:  << excepting, 
nevertheless,  out  of  the  lots,  squai;es,  lands,  and  tenements  above 
mentioned,  all  that  square  marked  and  distinguished  in  the  plan 
of  the  said  city  of  Washington  by  the  number  506,  and  that  other 
square  *ying  next  to  and  south  of  the  said  number  506,  and  all 
that  other  square  lying  next  to  and  south  of  the  square  last  afore- 
said, the  said  square  containing,  &c.  &c,  which  it  is  agreed,  &e. 
shall  be  and  remain  the  sole  and  separate  property  of  the  said 
James  Greenleaf,  and  his  heirs  and  assigns.  And  excepting  also 
all  such  squares,  lots,  lands,  or  tenements  as  were  either  con- 
veyed or  sold,  or  agreed  to  be  conveyed  either  by  all  or  either 
of  them,  the  sal  J  James  Greenleaf,  Robert  Morris,  or  John 
Nicholson,  or  any  of  their  agents  or  attorneys,  to  any  person 
or  persons  whatsoever,  at  any  time  prior  to  the  said  lOtb  day 
of  July,  A.D.I  795. 

It  is  observable  that  the  granting  part  of  the  deed  begins 
by  excepting  from  its  operation  all  the  lots,  squares,  lands  and 
tenements  which  are  within  the  exceptions.  The  words  are, 
<<  doth  grant,  &c.  except  as  is  hereinafter  excepted,  all  those 
hereinafter  mentioned  and  described  lots,  squares,  lands  and 
tenements,''  &c.  In  order,,  therefore,  to  ascerlau  what  is  grant- 
ed, we  must  first  ascertain  what  is  included  itt  the  exception; 
for  whatever  is  within  th^  exception,  is  excluded  from  the 
grant;  according  to  the  maxim  laid  down  in  Co.  Litt.  47  e> 
si  quia  rem  dat  et  partem  retinet,  ilia  pars  quam  retinet  sem- 
per cum  eo  est,  et  semper  fuit 

.It  has  been  argued  that  the  second  clause  in  the  exception  is 
utterly  void  for  uncertainty,  because  it  excepts  <<  such  squares, 
Iots,*8cc.'as  were  either  conveyed  or  sold,. or  agreed  to  be 
conveyed,"  without  stating  to  whom  sold  or  conveyed,  or. 
agreed  to  be  conveyed,  or  giving  any  other  description  which 
would  reduce  them  to  certainty.  And  it  has  been  intimated 
that  it  is  also  void  for  repugnancy>  because  it  is  an  exception 
of  a  part  which  had  been  previously  granted;  and  Co.  Litt 
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47  a,  has  been  relied  on  in  support  of  this  objection;  where  it 
is  laM  down  that  an  exception  of  a  thing  certain«out  of  a  thing 
particular  and  certain^  will  be  yoid;  as,  if  a  man  leaves  twenty 
acres,  excepting  one  acre,  the  exception  is  void.  Com.  Dig, 
Fait,  E.  7.  But  without  stopping  to  inquire  in  what  sense^ 
and  to  what  extent  the  rule  thus  laid  down  is  law,  it  is  sufiScient 
to  aay  that  there  is  no  such  repugnancy  here;  for  the  excep- 
tion is  not  out  of  the  thing  previously  granted,  but  is  incorpo- 
rated into  the  very  substance  of  the  granting  clause. 

A's  to  the  other  exception,  we  do  not  think  it  is  void  for  uneer- 
.tainty.  It  refers  to  things  by  which  it  may  be  made  certain  f  and 
id  certum  est^  4|uod  certum  reddi  potest.  No  one  will  doubt 
that  the  exception  of  squares  and  lots  actually  sold  and  con- 
veyed.,  would  be  sufficiently  certain;  for  they  may  be  made  cer- 
tain by  reference  to  the  de&ds  of  conveyance.  And  as  all 
eontraeta  for  the  sale  and  conveyance  of  lands  must  be  in  writ^ 
ing,  there  seems'  the  9ame  certaibty  in  reference  to  the  lots 
eontraeted  to  be  conveyed  by  the  parties  or  their  agents. 

It  bat  been  suggested,  that  the  generality  of  the  exception 
might  open  a  door  to  frauds  and  impositions  upon  third  persons, 
by  enabling  the  parties  to  bring  forward  spurious  or  concealed 
contracts  at  a. future  time*  But  to  this  objection  it  is  a  suffi- 
cient answer,  that  tbe  present  if  not  a  case  of  a  bona  fide  pur- 
chaser or  grantee,  whose  title  may  be  aflbcted  by  any  such 
fraud  or  concealmetot  The  defendant,  Bifth,  is  a  mero  stranger 
to  thie  tide,  and  for  aught  that -appears,  is  a  mere  intruder.  It 
does  not  lie in  his  modtb  to  contend  that  .an  exception,  solemnly 
tftipalatsd  for  by  the  parties,  shall  not  be  binding  between 
them.  They  were  content  to  take  th^  conveyance  upon  these 
terms.  There  was  certainty  enough  in  the  exception  to  satisfy 
them;  and  it  would  be  a  fraud  in  the  grantees  to  attempt  to 
avail  themselves  of  the  general'  and  loose  expressions  of  the 
exception,  to  mvord  the  titles  of  parties  claiming  title  under 
Greenleaf  by  prior  deeds  or  contracts  of  lots  within  tbe  reser- 
vation. Even  if  the  exception  wei^  void  at  law,  a  court  of 
equity  would  relieve  them  against  the  claims  of  Morris  and 
NiJBbolson^  set  up  to  their  prejudice..  It  is  not  improbable 
that  many  sueh  titles  in  this  city  are  now  held  under  the  faith 
of  this  exception;  and  a  declaration,  at  the  instance  of  a  niere 
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iatnider,  (hat  it  was  utterly  roid,  migrht  work  the  moat  aerioua 
miachiefa.     We  tee  no  aubatantial  ground  to  aupport  it. 

But  if  it  were  otherwise;  atili  the  other  exception  of  the 
aquare  number  506,  and  the  other  two  aquarea  next  aouth  of 
it|  are  aoflSciently  certain.  Thia  court  cannot  judicially  know 
that  one  of  the  aquarea  next  aouth  of  aquare  number  506  ia  not 
aquare  number  75;  and  there  ia  nothing  in  the  record  that 
negativea  it,  for  the  defendant  offered  no  evidence  except  the 
naked  deed. 

But  it  ia  aaid  that  if  the  exception  ia  not  void,  atill  the  burthen 
of  proof  18  upon  the  plaintiff  to  eatabliah  that  the  lot  in  contro* 
veray  ia  within  the  exception;  becauae  it  ia  peculiarly  within 
the  privity  and  knowledge  of  the  plaintiff's  lessor  what  lota 
were  conveyed  and  aold,  and  contracted  to  be  conveyed,  and 
the  defendant  haa  no  meana  of  knowledge.  That  in  many 
caaea  the  burthen  of  proof  ia  on  the  party  within  whoae  pecu- 
liar knowledge  and  ineana  of  information  the  fact  liea,  ia  ad- 
mitted. But  the  rule  ia  far  from  being  univeraal,  and  haa 
many  qualificationa  upon  ita  application.  In  the  preaent  caae 
the  plaintiff  has  shown,  prinui  facie,  a  good  title  to  recover. 
The  defendant  acta  up  no  title  in  himaelf,  but  aeeka  to  maintain 
his  possession  aa  a  mere  intruder,  by  aetting  up  a  title  in  third 
peraonS,  with  whom  he  haa  no  privity.  In  auch  a  case  it  is 
incumbent  upon  the.  party  aetting  up  the  defence,  to  eatabliah 
the  exiatftnce  of  auch  an  outstanding  title  beyond  controveray. 
It  ia  not  sufficient  for  him  to  ahow  that  there  may  poaaibly  be 
auch  a  title.  If  he  leavea  it  in  doubt,  that  ia  enough  for  the 
plaintiff.  He  haa  a  right  to  atand  upon  hia  prima  tacie  good 
title,  andjie  ia  not  boynd  to  furniah  any  evidence  to  aaaiat  the 
defence.  It  ia  not  incumbent  on  him,  negatively,  to  eatabliah 
the  non-eitiatence  of  auch  an  outatanding  title;  it  ia  the  duty 
of  the  defendant  to  make  ita  exiatence  certain. 

Beaides,  thia  ia  the  case  of  an  outatanding  t'tle  aet  up  under 
a  deed  executed  in  1796,  under  which,  in  respect  to  the  act  in 
controveray,  the  granteea  are  npt  ahown  either  to  have  had,  or 
to  have  claimed  any  poasession  or  right  of  possession.  The 
present  ejectment  waa  bcoughit  in  1818,  twenty-two  years  after 
the  execution  of  that  deed;  and  the  trial  had  in  1829,  more 
than  thirty-three  years  after,  ita  execution.     Under  auch  cir- 
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cumstancesi  t  very  strong  p^sumptiaa  certainly  arises  that 
the  lot  was  inchided  within  the  exception;  for  it  would  be  dif- 
ficult in  any  other  manner  to  account  for  such  total  absence  of 
claim,  or  p  ^session,  by  the  grantees^  An  outstanding  title 
could  hardly  be  deemed  a  good  subsisting  title  by  common 
presumption,  under  such  circumstances;  whereas,  if  the  lot  was 
within  the  exceptiooi  the  non-claim  would  be  natural  and  fully 
aecoonted  for.  We  are  therefore  of  opinion  that  the  circuit 
court  erred,  in  refusing  the  instruction  prayed  for  by  the  plain- 
tiffin  the  first  bill  ^f  exceptions. 

The  second  bill  of  exceptions,  after  stating  that  the  defendant 
admitted  that  the  legal  title  to  the  lot  in  question,  under  the 
patent  from  the  state  of  M aryland,  was  vested  in  t^e  plaintiff  by 
the  patent,  and  by  divers  mesne  conveyances-  on  the  30th  d«y 
of  August  1799,  proceeds  to  statje,  that,  thereupon,  to  prove  a 
title  out  of  James  Greenleaf,  the  defendant  offered  in  evidence 
to  the  jury,  theproceedrogs  in  the>ease  of  James  Greenleafi  an 
insolvent  before  the  chancellor  of  Maryland,  and  the  act  of 
Maryland  of  1798,  ch.  64;  to  the  admission  of  which  proceed- 
ings the  plaintiff  objected ;  but  the  court  overruled' the  objection 
and  admitted  the  evidence;  and  thereupon,  on  the  prayer  of  the 
defendant,  the  court  instructed  ike  jury,  that  the  said  act  of 
1798,  and  the  proceedings  of  insolvency,  did  show  a  legal  title 
out  of  the  plarntiff,  and  did  preclude  a  recovery  in  this  suit  on 
the  first  count  in  the  plaintiff's  declaration;  that  is  to  say,  lipon 
the  demise  of  Oreenleaf. 

The  plaintiff's  counsel  thereupon  gave  in  evidence  the  pro- 
ceedings in  the  case  of  the  insolvency  of  Greenleaf,  in  the 
commonwealth  of  Pennsylvania,  and  the  conveyances  therein 
mentioned,  not  recorded  in  the  state  of  Maryland;  and 
prayed  the  court  to  instruct  the  jury,  the  under  the  operation 
cif  the  said  proceedings  in  Maryland  and  Pennsylvania^  the 
legal  title  to  the  premises  in  the  declaration,  notwithstanding 
said  conveyances,  was  not  divested  from  Greenleaf,  by  any 
thing  by  the  defendant  so  shown;  which  instruction  the  coqrt 
refused  to  give:  to  which  refusal,  and  instruction,  and  admiss- 
ion of  evidentse  the  plaintiff  excepted. 

By  the  laws  of  Maryland,  (with  certain  exceptions  not  ne- 
cessary to  be  mentioned)  no  conveyance  is  sufficient  to  pass 
any  estate  of*  inheritance  or  freehold  in  lands,  or  any  estate 
Vol     VI— 2P 


314  SUPREME  COURT. 

above  seven  yetniy  except  the  de^d  or  conveyance  be  in  writ- 
ings and  acknowledged  in  the  general  courts  or  before  a  judge 
thereof^  or  in  the  county  court,  or  before  two  justices  of  the 
county  where  the  lands  liei  &c.  kc^  and  be  enrolled  in  the 
records  of  the  county,  or  of  the  general  court,  within  six  months 
after  the  date  thereof;  see  act  of  1715,  ch.  47;  act  of  1767,  ch. 
14;  act  of  1783,  ch.  9;  act  of  1794,  ch.  57;  act  of  1798,  ch. 
103.  Neither  the  deed  of  assignment  of  Greenleaf  to  the 
trustee  under  the  Maryland  insolvency,  nor  the  deed  of  as- 
signment of  Greenleaf  to  the  trustees,  under  the  Pennsylvania 
insolvency,  have  ever  been  enrolled  in  the  general  court,  or  in 
the  county  where  the  laud  in  controversy  lies.  Unless,  then, 
some  exception  can  be  found  which  exempts  these  assignments 
from  the  general  law,  the  omission  to  enrol  them  renders 
them,  in  a  legal  sense,  mere  nullities,  and  incapable  of  passing 
any  title  to  the  land  in  controversy.  There  is  no  pretence  of 
any  exception  in  relation  to  the  assignment  under  the  Penn* 
sylvania  proceeding;  and  therefore  that  did  not  divest  the  title 
of  Greenleaf.  But  in  regard  to  the  Maryland  proceedings,  it 
is  said  that  there  is,  under  the  act  of  1798,  ch.  64,  respecting 
insolvents,  a  constructive  exception.  That  act  provides,  sec- 
tion fifth,  that  upon  the  petitioning  debtor's  (and  Greenleaf 
was  in  that  predicament)  executing  and  acknowledging  a  deed 
to  the  trustee  to  be  appointed,  as  the  act  requires,  conveying 
all  his  property,  real,  personal,  and  mixed,  Ike  and  the  trustee's 
certifying  the  same,  it  shall  be  lawful  for  the  chancellor  to  order 
that  die  said  debtor  shall  be  discharged  from  all  debts,  &c. 
Greenleaf  was  accordingly  discharged,  having  in  this  respect 
eomplied  with  the  terms  of  the  act  The  fifteenth  section  of 
the  act  provides  <<that  all  proceedings  under  this  act  shall  be 
recorded  by  the  register,  who  shall  be  entitled  to  the  same  fees 
as  are  fixed  by  law  for  services  in  other  cases,  &c.  fcc"  Now 
the  argument  is,  that  this  clause  operates,  pro  tanto,  a  repeal  of 
the  general  laws,  in  relation  to  the  enrolment  of  conveyances, 
so  far  as  respects  assignments  by  debtors  under  the  act  But 
we  think  this  is  not  the  fair  construction  of  the  act  There  is 
nothing  in  the  act  which  requires  the  assignment  to  be  record- 
ed; nor  does  it  necessarily  constitute  a  part  of  the  proceedings 
before  the  chancellor.  On  the  contrary,  the  fifth  section  con- 
templates, that  It  shall  be  executed  and  acknowledged  by  the 
debtor  in  the  usual  manner,  and  tlie  trustee  is  to  terttfy  the 
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lame  to  the  ohaoeellor.  If  the  deed  is  to  be  acknowledged  ib 
the  usual  maoDer,.  tiien  it  is  to  be  enrolled  in  the  usual  manner, 
for  no  provision  is  made  for  its.  enrolment  elsewhere;  and  the 
only  judicial  notice  which  the  chancellor  has  of  it,  as  connected 
with  the  proceedings  before  him,  is  by  the  certificate'  of  the 
trustee.  Nor  i^  there  any  policy  disclosed  on  the  face  of  the 
act  of  1798|  which  could  justify  the  court  in  presuming,  that 
the  legislature  intended,  in  respect  to  deeds  of  insolvent  debtors, 
that  the  ordinary  securities  of  enrolment  should  be  dispensed 
with.  We  think,  then,  that  there  was  error  in  tiie  circuit 
court  in  admitting  the  proceedings  under  the  Maryland  insol- 
vency f  and  also  in  instructing  the  jury  that  these  proceedings 
showed  a  legal  title  out  of  the  plaintifi^  and  precluded  a  re- 
covery in  the  suit. 

For  the  same  reasons,  there  was  error  in  the  refusal  of  the 
dreuit  eourt  to  instruct  the  jury  according  to  the  prayer  of  the 
plaintiflPs  counsel;  that  under  the  operation  of  die  said  pro» 
eeedingii  in  Pennsjrlvania  and  in  Maryland,  the  legal  titk  to 
the  premise  was  not  divested  from  Graenleaf  by  any  thing 
shown  by  the  defendant 

The  judgment  of  the  dreuit  court  is  therefore  reversed,  and 
the  cause  is  to  be  remanded  to  the  circuit  court,  with  diree* 
tions  to  award  a  venire  facias  de  novo. 

Mr  Chief  Justice  Ma&shall  dissented  from  so  much  of  the 
fcMrq^ing  opinion  as  requires  the  defendant  to  show  that  the  lot 
in  the  declwation  mentioned^  is  not  within  that  part  of  the  ezr 
ceptioD  contained  in  the  deed  from  Greenleaf  to  Morris  and 
Nicholson,  which  excepts  therefrom  «all  such  squares,  lots, 
lands  or  tenements  as  were  either  conveyed,  or  sold,  or  agreed 
to  be  conveyed,  either  by  all  or  either  of  them,  the  said  James 
Oreenleaf,  Robert  Morris  and  John  Nicholson,  or  any  of  their 
agents  or  attorneys,  to  any  person  or  persons  whatever,  at  any 
time  prior  to  the  said  10th  day  of  July  1795:''  because  he  un- 
derstood it  to  impose  on  the  defendant  the  necessity  of  proving 
a  negiitive;  and  beeause  the  £ict  on  which  the  exception  de- 
pendsi  is  within  the  knowledge  of  the  plaintiff  and  not  of  the 
defendant 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
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cord  from  the  circuit  court  of  the  United  Stttes  for  the  district 
of  Columbia,  hoUen  in  and  for  the  county  of  Alexandria^  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  Court,  that  there  was  error  in  the  circuit  court 
in  refusing  to  instruct  the  jury  that  the  deed  from  Greenleaf 
to  Morris  and  J^icholson,  in  the  first  bill  of  exceptions  men- 
tioned, unaccompanied  by  any  other  evidence,  did  not  show 
such  an  obtstanding  title  as  was  sufficient  to  bar  the  plaintiff's 
recovery  in  this  suit,  as  in  the  sanr>ebill  of  exceptions  mentioned. 
And  it  is  further  the  €>pini6n  of  this  court  that  there  was  error 
in  the  circuit  court  in  admitting  the  proceeding  in  the  case  of 
the  said  James  Greenleaf,  an  insolvent,  before  the  chancellor- 
of  Maryland,  in  the  second  bill  of  exceptions  mentioned;  and 
also  in  instructing  the  jury  that  the  act  of  assembly  olT  Mary* 
land  of  mSf  ch.  64,  and  proceedings  of  insolvency  aforesaid, 
did  show  a  legal  title  out  of  the  plaintiff,  and  did  preclude  a 
recovery  in  this  suit,  on  the  first  count  in  the  plaintiff 's  decla- 
ration;  and  also  in  refusing  to  instruct  the  jury,  that  ui>der 
the  operation  of  the  proceedings  in  Maryland  and  Pennsylva- 
nia, in  the  sam^  bill  of  exceptions  mentioned,  the  legal  title  to 
the  premises  in  the  declaration  mentioned,  notwithstanding 
said  conveyance,  was  not  divested  from  the  said  James  Green- 
leaf,  by  any  thing  by  the  defendant  so  as  aforesaid  shown,  as 
in  the  same  bill  of  exceptions  is  mentioned.  It  is  therefore 
considered  and  adjudged  by  the  court,  that  for  the  errors  afore- 
said, the  judgment  Qf  thfe  said  circuit  court  be,  and  the  same  is 
hereby  reversed,  and  the  cause  be  remanded  to  the  circuit  court, 
vfith  idirections  to  award  a  venire  faciu  de  novo. 
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Thomas  Ljblano  aho  othsbs  y.  Datid  Whjunsok. 

A  ptp^r  e«rtlfied  by  tbe  fecreUry  of  state  of  Bhode  IsUnd,  tnd  by  tbo  govenior, 
ooder  tbe  aeal  of  tbe  iltle,  stating  tbat  eertalo  laws  were  passed  by  tHe  legis- 
latiire  of  tbat  state,  and  tbat^  eeruin  matters  were  eof(iilxable  by  tbe  general 
•seembly  of  Rbode  Isbnd,  and  of  the  praetJee  of  tbe  assembly  of  Rbode  Island 
ia  oases  of  a  pertlcdiar  description;  is  not  evidence  ob  {be  argoment  of  a  cause 
before  this  coartl  Usage  and  custom  sboild  be  proyed  ip  tbe  circuit  court  on 
tbe  trial  of  tiM  pise  in  which  It  rosy  be  referred  to';  and  eridence  nf  the  same 
Is  not  admissible  in  this  court,  If  not  found  in  tbd  record. 

A  eertlficata  from  tiie  secretary  of  »tate  of  tbe  state  of  Rhode  Isknd,  also  Certified 
by  the  goveinot  under  the  seal  of  the  state,  was  offered  to  prove  tbat  certsin 
proceedings  have  been  bad  at  different  times  in  the  legislature  of  Rbode  Island 
on  private  petitions,  relatire  tor  the  administration  and  sale  of  tb»  estates  of  de- 
ceased persons  for  the  -payineot  of  their  debts;  and  tbat  there  have  been  certain 
osagee  and  procaedHigs  in' tbe  legislattire  of  that  state  i»4egard  to  the  same. 
By  llio  coort:  Ibie  puldic  laws  of  a  state  may^  without  question,  bis  read  In  this 
coortf^and  ttie  eanrdee  of  any  authority  which  they  contein  may  .be  derived 
Mstoflcally  from  them.  .  But  private  laws,  and  special  proceedings  of  tliis  cbn- , 
lader,  are  goveiBjsd  bj.a  different  rule«  Tbcy  are  matters  of  fact,  to  be  proved 
as  audi  in  the  onlinaiy  nianndr.  This  court  cannot jgo  into  an  inquiry  as  (o 
the  eiislaiice  of  such  teto  upon  a  wilt  of  janor.  If  tbey  are  not  found  in'  tbe 


THIS  cue  came  before  tbe  einirt  od  t  eerti&ette  of  divjaioo  in 
ojunioD  of  the  judges  of  the  ei^euit  oou|t  ef  the  United  Slatii^ 
for  the  diftrici  of  Rhode  Idaad..  «..    -    >    -•      i 

'  Theetme  eauae  was  before  the  court  oa  a  writ  of  emr  at 
Januaiy  term  1829.  2  Peters,  267.  The  case  was  again  tried  ia 
the  circuit  court  of  Rhode  Island  at  June  term  1830;  and  ^he 
points  on  which  the  judges  of  that  court  were  divided  were 
certified  to  this  court 

After  the  case  had  been  argued  by  Mr  Dutton  for  the 
plaintil^  with  whom  elso  was  Mr  Webster;  Mr  Whipple  fSAr 
the  defendant,  with  whom  also  was  Mr  Wirt,  proposed  to  read^ 
as  evidence  of  the  law  of  Rhode  Island  upon  the  probate  of 
witis  and  granting  of  administration,  and  of  the  other  matten 
therein  stated,  the  following  certificate: 

«  State  oC  Rhode  Island  and  Providence  Plantations.  Secre- 
tary'a  olEce,  January  7,  1832.  I  certify,  that  from  an  exami- 
nation of  the  records  of  said  state  it  appears,  that  on  the  1st 
day  of  March  1663,  an  act  was  passed  entitled,  <<an  act  for 
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the  piobate  of  wills  and  granting  of  administrations."  That 
in  and  by  said  act  the  probate  of  wills  and  granting  adniinis- 
tratioQs  was  vested  in  the  towi  councils  of  the  respective  towns: 
that  an  appeal  lay  to  the  governor  and  council  as  supreme  or- 
dinary or  judge  of  probates^  who  continued  to  exercise  such 
jurisdiction  until  June  1802|  when  all  appeals  then  pending^ 
with  the  jurisdiction  thereof,  were  transferred  to  the  supreme 
judidal  court,  by  whom  it  is  now  exercised. 

I  further  certify,  that  from  the  year  1666  until  June  1729, 
ths  general  assembly  took  cognizance  of  and  ti;Jcd  appeals 
from  the  general  court  of  trials;  which  court  was  composed 
of  the  governor,  deputy  govemor,  and  assistants.  That  at 
June  session  1729,  an  act  was  passed  establishing  a  superior 
icourt  of  judicature,  consisting  of  the  governor,  deputy  go- 
vernor, and  assistants.  That  thereby  an  appeal  in  personal 
actions  was  allowed  from  said  superior  cburt  to  the  general 
assembly.  That  the  general  assembly  cbntinued  to  try  ap- 
peals therefrom  until  June  1741,  when  a  court  of  equity  was 
established  and  authorised  to  hear  appeals  in  personal  actions 
from  the  superior  court  of  judicature  agreeable  to  law  and 
equity,  in  as  full  and  extensive  manner  as  the  general  assem- 
bly had  been  accustomed  to  do.  That  in  February  1743,  an 
act  was  passed  abolishing  said  court  of  equity,  and  authorising 
said  superior  court  to  review  causes  by  them  decided. 

I  further  certify,  that  the  general  assembly  of  the  colony, 
and  also  of  the  state,  have  been  and  now  are  accustomed  to 
exercise  a  revisory  power  in  granting  new  trials,  upon  petition 
therefor. 

That  the  assembly  have  and  now  do  license  the  sales  of  real 
estate  for  the  payment  of  debts  of  persons  deceased,  upon  pe- 
tition of  the  executor  or  administrator;  and  also  license  the 
sale  of  the  real  estate  of  minora  upon  petition  of  the  guardi' 

Witness,  Henxt  Bowxn,  Secretary. 

By  his  excellency,  Lemuel  H.  Arnold,  governor,  capUiin- 
g^neral  and  commander-in-chief  of  the  state  of  Rhode  Island 
and  Providence  Plantations.  Be  it  known  that  the  name 
<<  Henry  Bowen,''  to  the  aforesaid  written  attestation  sub- 
scribed, is  the  proper  hand  writing  of  Henry  Bowen,  Esquire, 
who,  at  the  time  of  subscribing  the  same,  was  secretary  of  the 
state  aforesaid,  duly  elected  and  qualified  according  to  law: 
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wherefore^  unto  hit  nid  attestation  full  faith  and  credit  are  to 
be  rendered. 

In  teatimony  whereof  I  hare  hereunto  set  my  hand  and 
cauaed  the  seal  of  aaid  state  to  be  aflSxed,  at  Providence,  this 
aerenth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-two,  and  of  independence  the  fifty- 
Biztb.  Lemuel  H.  Arnold. 

By  his  excellency's  command.    Hsnrt  Bowen,  Secr'y." 


Mr  Webster  objected  to  the  infroductipn  of  this  paper  in 
evidence. 

Mr  Justice  Baldwin.     It  is  evidence  of  local  law. 

Mr  Justice  Thompson.  The  paper  is  evidence  of  the  dates 
of  the  laws,  but  it  is  otherwise  inadmissible.  If  it  is  offered 
as  evidence  of  a  custom  in  Rhode  Island,  it  should  have  been 
laid  before  the  jury,  by  whom  the  question  whether  such  was 
the  custom  should  have  been  decided.  The  facts  stated  Jn 
the  certificate  cannot  be  inquired  into  by  this  court  in  this 
form. 

Mr  Justice  Story.  It  is  incompetent  evidence.  The  laws 
must  be  produced  to  show  what  they  are,  and  their  dates. 
They  may  be  certified  by  the  officer.  If  the  usage  of  the  state 
of  Rhode  laland  is  to' be  inquired  into,  it  should  be  established 
in  the  court  below. 

Mr  Justice  Duvall  and  Mr  Justice  M'Lean  concurred  with 
Mr  Justice  Story. 

Mr  Chief  Justice  Marshall  considered  the  certificate  evidence 
that  there  were  such  laws  as  those  stated  in  it;  but  the  laws 
should  be  produced.  He  would  have  been  willing  that  the 
paper  should  be  read,  unless  objected  to;  but  being  objected  to, 
it  was  not  evidence. 

Mr  Whipple  then  offered  in  evidence,  to  show  the  course 
of  legislation  in  Rhode  Island  in  particular  cases,  a  copy  of  the 
proceedings  of  the  legislature  upon  petitions  presented  for 
relief  in  the  cases  stated  in  them.    The  copy  of  the  proceed inga 
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in  each  eue  waa  certified  by  Henry  Bowen,  aecretary  of  stale 
of  the  sU^te  of  Rhodci  Islancli  and  to  the  whole  waa  aubfotned 
the  certificate  of  Lemuel  Arnold,  <<  gOTernor,  captain-general 
and  commander*in-chief  of  the  state  of  Rhode  Uand  and  Pro- 
Tidenee  Plantations,''  under  the  aeal  of  the  state,  that  <<  Henry 
Bowen  w$fi  secretary  of  the  state,''  duly  elected  and  qnalified 
according  to  law. 

The  paper  thus  certifiM  and  offered  in  evidenee,  contained  a 
copy  of  a  petition  to  the  legislature  of  Rhode  Island,  dated  New 
York,  2^Xh  November  1784,  signed  by  «<  Grace  Babeock,  of 
Philipsborough  in  the  state  of  New  York,  widow,  reliet  of 
Luke  Babeock,  clerk."  The  petitioner  prayed  the  legislature 
to  authorise  her  to  dispote  of  a  mortgage  held  by  her  husband 
at  the  time  of  his  decease,  on  one  fourth  part  of  a  lot  aifd  dwell- 
ing bpuse  in  New  York.  Luke  Baba>ck  left  three  minor 
children.  On  the  3d  March  1785,  the  prayer  of  the  petition 
was  granted;  and  by  resolution  it  was  declared  that  a  deed  of 
the  mortgaged  premises  should  <<  convey  to  the  purchaser  all 
the  right  and  title  of  said  Lu^e  Babeock,  at  the  time  of  his  de- 
cease, in  and  unto  the  said  premises." 

2.  Also  the  petition  of  John  Read  of  the  cot  y  of  Bristol, 
in  the  state  of  Massachusetts,  presented  on  the  last  Monday  in 
June  1785.  John  Read  was  the  executor  of  William  R^d  of 
the  same  county  and  state,  deceased. 

The  petition  stated,  that  the  property  of  the  deceased  bad, 
on  the  report  of  s  commissioner,  been  adjudged  capable  of 
paying  no  more  than  twelve  shillings  and  sixpence  in  t|ie 
pound.  That  an  attachment  had  been  issued  against  the  real 
estate  of  the  deceased  in  Newport,  and  againsChis  heirs  and 
devisees  by  one  of  the  creditors,  for  money  alleged  to  be  due 
to  him,  and  a  judgment  obtained  thereon.  The  petition  prayed 
that  the  action  so  brought  might  be  stayed,  the  demand  of  the 
plaintiff  should  be  ^'examined;  snd  for  such  sum  as  should  be 
found  doe  to  him,  he  may  be  admitted  to  receive  his  prqx>r- 
tion  with  the  other  creditors  of  the  said  estate^"  and  that  such 
part  of  the  real  estate  of  William  Read,  situate  in  the  county 
of  Newport,  should  be  sold,  as  should  be  sufficient  to  pay  his 
debts,  under  the  direction,  and  with  the  approbation  of  the 
judgaof  probate  for  the  city  of  Newport,  or  the  town  council 
in  which  the  estate  laid;  and  that  the  deed  or  deeds  for  the 
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Muney  should  cooTey  to  the  purchaser  a  good  and  indefeasible 
estate  of  inheritance  in  fee  simple.  The  legislature,  hy  a  reso- 
lution passed  ^uly  1»  17859  granted  the  prayer  of  the  petition; 
and  also  <<  resolved,  with  the  consent  of  the  attaching  creditor, 
that  the  proceeding  on  his  aforesaid  action  be  stayed.'' 

3.  Also  the  petition  of  Lucy  Jenks,  **  widow  and  relict  of 
Gideon  Jenks  of  Brookfield,  in  the  county  of  Worcester,  Massa- 
ehusetts,  deceased,  and  administratrix  to  the  said  deceased's 
estate."  The  petition  stated  that  « there  were  debts  against 
the  estate  of  the  deceased,  amounting  to  two  hundred  and 
tsirenty-eight  pounds  sixteen  shillings  and  sixpence,  and  that 
selling  the  personal  estate  to  discharge  them,  would  greatly 
distress  the  petitioner  and  her  children,  being  eleven  in  num- 
ber,  all  in  their  minority  excepting  one  daughter."  Tlie 
petition  prayed  leave  to  dispose  of  all  the  real  estate  of  the 
deceased  in  North  Providence,  in  the  county  of  Providence, 
to  be  appropriated  towards  the  payment  of  the  said  debts,  as 
reeommended  by  the  judge  of  probate  for  the  county  of  Wor- 
ceater  aforesaid.  On  the  8th  September  1790,  the  legislature 
voted  ^  that  the  petition  be  received,  and  the  prayer  thereof 
be  granted." 

The  proceedings  of  the  legislature  of  Rhode  Island,  in  six 
other  cases,  on  the  petitions  of  individuals  in  matters  of  a  pri* 
vate  nature,  were  also  certified  in  the  same  manner. 

Mr  Webster,  for  the  plaintiffs,  objected  to  the  admission  of 
the  papers  as  evidence.  They  were  private  acts;  and  if  they 
are  to  be  given  in  evidence,  it  would  be  necessary  and  proper 
for  the  plaintiffs  to  have  an  opportunity  to  examine  into  the 
(sets  of  the  eases  to  which  the  laws  refer. 

Mr  Wirt,  for  the  defendsnt,  eontiended,  that  the  evidence 
was  legpL  There  is  no  written  constitution  in  Rhode  Island, 
and  the  proceedings  now  offered  are  adduced  to  show  the  law 
end  practice  of  ihe  state  by  her  highest  tribunal,  in  the  full 
and  Mttdoubted  exercise  of  the  powers  entrusted  to  it 

The  judges  having  severally  expressed  their  opinion,  Mr 
Chief  Justice  Marshall  said,  the  evidence  objected  to  is 
understood  to  be  offered  to  prove  that  certain  proeeedingii  have 
Vol.  IV.-.2  Q 
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been  had  at  different  times  in  the  legislature  of  Rhode  Islandi 
on  private  petitions  of  a  similar  nature  with  that  before  the 
court;  and  that  there  have  been  certain  usages  and  proceedings 
in  the  legislature  of  Rhode  Island,  in  regard  to  tKe  administra^ 
tion  and  sale  of  the  estates  of  deceased  persons  for  their  debts, 
which  will  establishi  that  it  has  for  a  long  period  by  usage,  and 
rightfully,  exercised  the  authority  contended  for  by  the  defend- 
ant The  public  laws  of  a  state  may  without  question  be  read 
in  this  court;  and  the  exercise  of  any  authority  which  they 
contain,  may  be  deduced  historically  from  them:  but  private 
laws,  and  special  proceedings  of  the  character  spoken  of,  are 
governed  by  a  different  rule.  They  are  matters  of  fact,  to  be 
.proved  as  such  in  the  ordinary  manner.  This  court  cannot 
go  into  an  inquiry  as  to  the  existence  of  sr.ch  facts  upon  a  writ 
of  error,  if  they  are  not  found  on  the  record.  The  evideoeai 
if  not  objected  to,  might  have  been  heard;  but  since  it  is  con- 
troverted,  the  matter  of  fact  must  be  ascertained  in  the  circuit 
court. 

Mr  Justice  Balowih  dissented. 

[Upon  this  decision,  the  parties  consented  to  remand  the 
cause  to  the  circuit  court  for  further  inquiry  into  the  facts.] 
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Thx  Stats  or  New  Jsssbt  v.  Thb  Pboplb  of  thb  Statb 

OF  Nbw  Yobk. 

At  JiDOtiy  term  IS&l,  an  ord*r  wm  made,  giving  the  ttate  of  New  Yotk 
letre  to  appeer  io  thia  caae  on  the  aecond  day  of  tlila  term  abd  anawei  the 
«o«plahiaDta*  Mil;  and  If  there  ahould  be  do  appearance*  that  the  court  woold 
^oceed  to  bear  the  canae  on  the  part  of  the  complainanta,  and  to  decree  on 
the  niatter  of  the  bill.  On  the  firat  day  of  the  tenn,  a  demurrer  to  the  con- 
plalnaiiti'  bill  waa  filed,  which  waa  aigocd  *<  Oreen  C.  Bronton,  attorney* 
general  of  New  York/*  No  other  appearance  waa  entered  on  the  part  of  the 
dcfendanta.  By  the  coort:  tho  demurrer  filed  In  th^  caae  by  ihe  attomey- 
general  of  New  Tmk,  he  being  a  practitioner  In  thia  court,  ia  conaidered  at  an 
appearance  for  the  atatc.  If  the  attorney-general  did  not  ao  mean  It,  It  la  not 
a  paper  which  can  be  conaidered  aa  in  the  cauae,  or  be. placed  on  the  filea  of 
the  coort. 

Tlie  demurrer  being  admitted  aa  containing  an  appearance  by  the  atate  of  New 
York,  It  ameunta  to  a  compliance  with  the  order  of  the  coort. 

A  demurrer  la  an  aoewer  in  law  to  the  bill,  though  not.  In  a  technical  lenie,  an' 
anewer  according  to  the  common  language  of  practico. 

MR  FRELIN6HUYSEN,  with  whom  was  Mr  Wirt, 
stated,  that  at  the  last  eourt  an  orcler  was  macley  giving  the 
state  of  New  York  leare  to  appear  on  the  second  day  of  this 
term  and  answer  the  bill  of  the  complainants;  and  if  there 
should  be  no  appearance,  the.  court  would  proceed  to  hear  the 
cause  on  the  part  of  the  complainants,  and  to  decree  on  the 
matter  of  the  bill.  5  Peters,  291.  Instead  of  appearing,  the 
state  of  New  York  has  demurred;  and  this  mode  of  proceeding 
is  resisted  in  a  written  argument,  which  is  now  handed  to  the 
court 

Mr  Beardsley  stated,  that  he  bad  filed  and  served  the  de» 
morrer  for  the  attorney-general  of  New  York.  He  was  not 
counsel  in  this  cause  for  New  York,. nor  was  any  counsel,  to 
his  knowledge,  in  the  eity  who  represented  that  state.  The 
attorney-general  was  not  eipected  until  the  argument  of  the 
demurrer  should  come  on.  As  he  had  filed  the  demurrer  as 
agent  for  the  attorney-general,  he  would,  with  the  permissioo 
of  the  court,  make  a  few  suggestions.. 

He  asked  if  the  court  woold  entertain  a  motion  of  this  kind 
without  notice.  The  application  is  to  take  a  paper  off  the  files 
of  the  court,  not  to  prevent  its  being  filed.     It  has  been  filed 
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The  attorney-general  of  New  York,  no  doubt,  eon«iders  the 
demurrer  as  an  appearance  in  the  cause;  although  it  contains  a 
suggestion  that  the  court  has  no  jurisdiction.  Such  a  suggestion 
must  at  all  times  be  unobjectionable,  but  in  this  case  it  v^as  peco- 
liarly  proper;  as  this  court,  in  granting  the  order  of  the  last  term 
observed,  that.  *'  the  question  of  proceeding  to  a  final  decree 
would  be  considered  as  not  conclusively  settled,  until  tbe  cause 
should  come  on  to  be  heard  in  chief."  The  demurrer  must 
have  been  intended  as  an  appearance;  and  is  one  in  its  ternis, 
aa  will  be  seen  by  a  reference  to  it 

It  may  be,  that  no  appearance  has  been  formally  entered  on 
the  minutes  of  the  clerk:  he  had  not  looked  at  those  minutes. 
Tbe  entry  of  an  appearance  was  mere  form;  and  the  filing  of  a 
demurrer  was  ample  authority  for  making  such  entry,  if  at  all 
necessary. 

In  England,  the  filing  a  demurrer  is  considered  aa  an  ap- 
pearance in  the  cause.  Upon  this,  the  authoritiea,  he  supposed, 
were  uniform. 

The  terms  of  the  demurrer  show  that  it  conatitutes  an  ap- 
pearance. It  asserts  that  the  people  of  New  York  are  not 
bound  to  appear,  and  insists  that  they  should  not  be  prejudiced 
by  appearing.  The  conclusion  prays  ^'judgment,''  and  *< judg- 
ment whether  any  further  answer  should  be  required."  This 
is  placing  the  case  upon  the  judgment  of  the  court;  and  must 
be  considered,  from  the.  very  force  and  meaning  of  the  terma, 
aa  an  appearance  in  the  cause,  and  an  authority  to  enter  an  ap- 
pearance with  the  clerk. 

The  order  of  this  court,  which  was  granted  at  last  term, 
was  that  the  people  of  the  itate  of  New  York  shall  <<  appear" 
and  <<  answer  the  bill  of  the  complainant"  That  is,  that  they 
shall  appear  and  defend;  and  the  court,  Dy  granting  that  rule, 
did  not  intend  to  decide  on  the  jurisdiction  u^  the  court  in  the 
ease,  or  to  preclude  the  defendants  from  piUting  '91  a  demurrer, 
if  they  thought  proper  to  do  ao.  The  oider  was  not  intended 
to  discriminate,  strictly,  between  an  ajis#er  and  a  demurrer. 

No  Tulea  have  been  established  for  regulating  the  course  of 
proceedings  in  such  cases:  the  English  rules  may  therefore  be 
appealed  to  and  invoked.  Why  shall  not  this  court  permit  a 
demurrer  to  be  filed  ?  And  why  may  not  this  form  be  pur-i' 
aued,  as  well  as  a  plea  or  answer,  setting  up  matter  of  fact? 
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The  order  of  the  court  was  not  inten'}ed  to  prevent  the  pro- 
ceedings in  the  case  being  in  any  form  which  might  be  thought 
proper,  in  order  to  present  the  question  of  jurisdiction  and  the 
merits  of  the  case*  A  demurrer  admits  all  facts  well  stated  in 
t|ie  bill.  Why  require  an  answer,  if  the  defendants  are  willing 
to  admit  the  facts  alleged?  Certainly  the  plaintiff  should  not 
object.  In  New  York,  when  a  biH  is  filed,  and  process  duly 
:senred,  the  order  is  to  appear  and  answer;  and  not  that  he 
answer,  demur  or  plead:  such  he  supposed  was  the  order  in 
,the  English  ahancery.  No  one  was  ever  defaulted  in  such 
case,  by  reason  of  his  filing  a  demurrer  or  plea  instead  of  an 
answer.  A  demurrer  is  indeed  an  answer  in  laWj  and  so 
strictly  and  literally  within  the  order. 

If  this  is  the  interpretation  of  the  rule  granted  at  last  ittm, 
the  demurrer  is  .a  8u£Bcient  compliance  with  the  rule.  If  it 
^requires  the  signature  of  a  solicitor  of  this  court,  as  such,  it  will 
no  doubt  have  such  a  signature:  it  is  contended,  however,  that 
the  signature  of  the  attorney-general,  known  by  the  records  of 
the  court  to  be  on  bf  its  solicitors,  is  suflScient,  although  he 
has  not  in  terms  signed  as  solicitor. 

In  a  case  like  this,  the  signature  of  the  attorney*general,  as 
such,  ought  to  be  abundantly  sufficient;  aOd  indeed  it  ia  the  only 
way  in  which  a  defence  can  properly  be  made.  He  is  the  law 
officer  of  the  state;  the  sole  law  officer  of  the  state.  Proeeas 
in  this  cause  was  served  op  him  as  such  law  officer.  Certainly, 
then,  the  plaintiff  should  not  object,  that  he  is 'not  authorised 
to  appear  for  New  York;  or  that  he  should  have  signed  as 
solicitor,  and  not  as  attorney-general.  He  lias  been  recog* 
nized.by  the  plaintiff,  and  by  the  court, as  the  proper  law 
officer  of  New  York,  to  appear  and  defend  this  cause. 

But  if,  by  the  strict  rules  of  English  practice,  the  £ling  of 
the  demurrer  in  its  present  form  is  not  sufficient,  as  this  is  a 
new  and  a  special  case,  the  court  will  not  enforce  the  rule 
without  notice;  no  disrespect  on  the  part  oflheattorney-g^ne-; 
ral  could  have  been  intended.  By  the  English  authorities  it 
will  be  ieen  that  a  defendant  failing  to  appear,  may  apffear  and 
demur  as  well  as  answ'er,  at  any  time  until  affectMl  by  process, 
of  contempt.    3  Bro.  Ch.  Cases,  379;  10  Yes.  444. 

Mr  Beardsley  said  he  had  thus  interfered,  without  having  t>een 
authorised  to  act  for  the  state  of  New  York.    Having  been 


996  SUPREME  COURT. 

[N^w  Jeney  v.  New  YoHc.] 

requested  bj  the  attornej-general  of  New  York  to  deliver  the 
demqrrer  to  the  ckrk  of  the  court,  he  had  done  so:  and  from 
his  knowledge  of  the  views  of  the  attorney-general,  he  felt 
himself  at  liberty  to  say,  that  he  designed  to  appearand  argue 
the  demurrer,  when  reached  on  the  calendar;  although  he 
eould  not  at  all  have  anticipated  an  application  like  the  present 
As  he  had  not  perused  the  written  argument  which  had  been 
handed  to  the  court,  he  could  not  suppose  he  had  furnished 
an  answer  to  all  its  views;  he,  however,  would  not  trouble  the 
court  further. 

Mr  Freylinghuysen.  The  demurrer  which  is  before  the 
court  is  an  insulated  paper.  No  one  has  been  directed  by  the 
authorities  of  New  York  to  appear  in  this  court:  and  no  solicit 
tor  has  appeared  in  the  cause. 

In  truth,  the  very  git  of  the  question  which  is  presented  to 
the  court  is,  whether  there  has  been  an  appearance  in  the  case. 
Three  years  have  passed  since  the  institution  of  this  suit;  and 
the  first  notice*  whicl.  was  taken  of  the  proceeding  by  the  state 
of  New  York,  was  by  a  communication  addressed  to  the  court, 
by  the  attorney-general  of  the  state,  informing  the  court  that 
the  state  would  not  appear.  3  Peters,  461.  Now,  the  period 
for  an  appearance  and  answer  has  gone  by;  and  instead  of  an 
appearance,  a  paper  is  filed,  stating  that  the  state  of  New  York 
is  not  hound  to  appear.  The  attorney-general  of  New  York  is  not 
known  as  such,  to  this  court  It  can  only  know  the  parties  or 
their  solicitors;  and  although  he  may  be  a  solicitor  of  the  court, 
yet  he  cannot  be  known  as  a  solicitor  in  the  case,  unless  by  his 
special  ackowledgement  that  he  is  such.  If  the  gentleman 
who  has  addressed  the  court  on  behalf  of  the  attorney-general 
will. enter  his  appearance  in  the  case,the  whole  of  the  dilE- 
culty  will  be  removed.  It  is  admitled  that  a  demurrer  signed 
by  a  solicitor  of  the  court,  is  an  appearance  in  the  cause  in 
which  it  is  filed:  but  this  is  not  that  case.  This  court  can  only 
know  what  was  intended,  by  what  has  been  done:  and  New 
York  having  failed  to  appear  and  answer,  by  the  time  fixed  in 
therule,  the  case  must  qow  be  put  on  its  merits. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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court  have  had  the  return  made  in  this  case  under  con- 
iideratioo.  It  considers  the  demurrer  filed  in  this  case  by  the 
atCoroey-general  of  New  York,  as  being  an  appearance  for  the 
state,  he  being  a  practitioner  in  this  court;  and  therefore,  that 
the  demurrer  is  regularly  filed.  If  the  attorney  general  did 
not  80  mean  it,  it  is  not  a  paper  which  can  be  considered  as  in 
the  cause,  or  be  placed  on  the  files  of  the  court  We  say  this 
now,  that  the  attorney-general  may  have  due  notice,  if  he  did 
not  intend  to  enter  any  appearance  for  the  state;  it  being  other- 
wise  a  paper  not  to  be  received. 

The  demurrer,  then,  being  admitted  as  containing  an  appear- 
ance  by  the  state,  the  court  is  of  opinion,  that  it  amounts  to  a 
compliance  with  the  order  at  the  last  term.  In  that  order,  the 
word  **  answer,"  is  not  used  in  a  technical  sense,  as  an  an* 
Bwer  to  the  charges  in  the  bill  under  oath;  but  an  answer,  in  a 
more  general  sense,  to  the  bill.  A  demurrer  is  an  answer  in 
kw  to  the  bill,  though  not  in  a  technical  sense  an  answer  ac- 
cording to  the  common  language  of  practice. 

The  court,  therefore,  direct  the  demurrer  to  be  set  down 
for  argument,  on  the  first  Monday  of  March  of  this  term, 
according  to  the  motion  of  the  plaintifla. 
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TrX   LxSSSRS  of  RbSO  AKO  FoBD^  M'CaLL  and  OTHSftS» 
DSFENDAITTS  IN  ErSOH. 

la  an  ijectment  a  witoMt  wai^M  to  prove  chafa  poiooo  who  waa  doad  had» 
at  a  fonoer  trial  betwoon  tbe  plaiotUb  and  soma  of  tbo  datedanta  to  racofw 
tho  land  in  eontravenyi  awoin  that  an  aneiaotly  marlcad  comer  trao  wai  loiand 
by  him  at  a  particnlar  point,  of  a  diliaroot  Icind  of  timbor  fioai  that  callad^fbr 
in  a  patent  to  one  Yoang.  No  part  of  the  larrey  of  Younf  waa  ioToitred  in 
the  controveny  in  thia  auit;  and  with  aeYerai  other  anrreys  it  waa  only  laid 
down  by  the  aurveyor,  at  by  thowing  certain  coooesiona  it  night  conduce  to 
identify  the  land  claloied  by  the  plaintifla.  Aa  the  evidence. waa  not  given 
between  the  aame  partiea,  thia  teatimooy  coulil  only  be  received  aa  heaiaay; 
and  waa  not  adnitaiblo. 

That  boundariea  may  be  proved  by  hearaay  teatioMioy,  b  a  rule  well  aettled»  and 
the  neceatity  or  propriety  of  which  ia  not  now  qiieationcd.  Some  diflerencn 
of  opinion  may  exiat  at  to  tiie  application  of  thia  rule,  but  thete  la  none  aa  10 
ita  legal  force. 

Landmarlu  are  fcequently  found  of  peiiahable  materials,  woicb  paw  away  with 
the  generation  io  which  they  are  made.  By  the  improvemAt  of  the  coontfy» 
and  from  other  cantea,  they  are  often  deatroyed.  It  la  therefore  important  in 
many  caaea  that  hearaay  or  reputation  iboold  be  leceived  to  eatabliah  anciaol 
boondariea.  But  aoch  teatimony  mwt  be  pertinent  and  material  to  the  iatoe 
between  the  partiea.  If  It  have  no  relatiofi  to  the  aolijiect,  or  If  it  refer  to  n 
(act  which  ia  immatoiial  to  the  point  of  inquiry.  It  ought  not  to  be  admitted. 

In  an  ^ectment  for  land  In  the  atate  of  Virginia,  the  dituict  court  for  the  wetcem 

'  diatriet  of  Virginia  h»tractod  tbe  jury  "  that  the  grant  to  the  plainilA  which 
waa  given  in  evidence,  waa  a  complete  appropriation  of  the  land  therein  de« 
aeribed,  and  veated  In  the  patentee  the  title;  and  that  any  defecta  in  the  pre- 
liminaiy  atepa  by  which  it  waa  acquired,  were  cured  by  tlie  grant.'*  By  the 
court:  there  can  be  no  doubt  of  the  corractnem  of  thia  initructioo.  Thia 
court  have  lepealadly  decided  that  no  ftcta  behind  the  patent  can  be  Inveati- 
gated.  A  court  of  law  haa  concurrent  juriadietion  with  a  court  of  equity  In 
mattera  of  fraud;  but  the  defect  of  an  entry  or  aurvey  cannot  be  taken  advan- 
tage of  at  law.  The  patent  approprtetea  the  land,  and  givea  the  legal  title  to 
the  patentee. 

TItlea  acquired  under  aalea  for  taiea  depend  upon  different  principlea:  where  an 
individual  claima  land  under  a  tarn  aale,  he  muat  ahow  that  the  tubatantial  re- 
qulaitea  of  the  law  have  l>een  observed.  But  thia  is  never  necessary  where 
the  dalm  reata  on  a  patent  from  the  commonwealth.  The  prelimfaiary  stepe 
may  be  faiveatigated  la  cfaaaeeiy,  when  an  elder  equitable  right  la  aaserted; 
but  thia  cannot  bo  done  at  law. 

If  the  gmnt  appropriatea  the  land,  it  is  only  necessary  for  the  person  who  chums 
under  it  to  identify  the  land  called  for.  Whether  the  entry  waa  made  in  legal 
form,  or  the  aurvey  waa  executed  agreeably  to  tbe  calia  of  the  eoliy,  are  not 
mattera  which  can  be  examined  at  hiw. .  When,  ftom  the  evidence,  tbe  exist* 
once  of  a  certain  fact  may  be  doubtful,  either  from  want  of  certainty  in  the 
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^foof,  or  bf  fOMOD  ofeoiiOiotitiff  otidoneo, «  cosrt  may  bt  calW  iiyoo  to  givo 
iDftraclioof  la  roferonco  to  rapponblo  bcti.  But  thU  ■  court  it  wgmt  bound 
to  do,  whoro  tho  lictfl  aro  c)tar  tod  UDcontradieted. 

tW  ciwtain  calb  Id  a  fMtottt  bmj  be  osplalnod,  or  coatrenod  by  other  ealU,  wat 
aotllod  by  lh|a  coort  in  tho  caao  of  8tiioj|or'«.Loiaoo  ▼•  Toaa(,  9  Petert,  811^. 
If  ibo  point  bad  not  boon  oo  a^lodgodg  it  would  bo  (oo  eloar  on  gonoral  priod- 
ploi  to  admit  of  ferlout  doubt. 

Tbo  ontiro  dooeriplloo  of  the  patent  most  be  taken,  and  (he  identity  of  the  land 
aerortihiod  by  a  foaaoBablo  eonetmetion  of  the  hnguafo  uaod.  If  there  be  n 
repugnant  call*  which  by  (he  other  calk  of  (he  patent  clearly  appeara  to  have 
been  made  through  mittako,  (hat  doea  not  make  void  the  patent.  But  if  (bo 
lend  granted  be  ao  Inaccurately  deicribod  aa  (o  render  Its  Identity  wholly  un* 
certain,  it  la  admitted  (hat  the  grant  b  void. 

The  meaning  of  (he  partiee  to  written  inatrumenta  muat  be  aacofttfaied  by  ih9 
'tenor  of  the  writtaig,and  not  by  lookfaig  at  a  part  of  It;  and  If  a  latent  amblgoiQr 
ariaea  from  (he  Unguago  uaod,  it  may  be  explained  by  parol. 

An  entry  of  land  in  a  county  wliieb  la  afterwarda  dlrided,  doea  not,  after  (lie  di^ 
viaion,  auihoriae  a  aurrey  in  the  original  cottn(y,  if  (he  knd  falla  within  the 
aeweoonty. 

ERROR  to  the  district  court  of  the  Uoited  States^  for  tho 
westerd  district  of  Virginia. 

This  was  an  ejectment  brooght  in  the  district  coort  of  the 
United  States  for  the  western  district  of  Virginia,  by  the  de- 
fendants in  errori  against  the  plain tifis  in  error,  for  the  reco- 
yerf  of  ei^t  thousand  acres  of  land  in  the  now  county  of 
Lewis,  within  the  said  district  The  premises  in  question, 
are  parcel  of  a  large  connexion  of  sunrciys  made  together,  for 
Reed  and  Ford,  for  Thomas  Laidley  and  John  Young,  and 
others— some  in  the  name  of  one,  and  some  in  the  names  of 
others  of  the  owners.  The  whole  connexion  of  surveys  is 
represented  by  the  connected  diagram  flbade  out  and  reported 
by  the  surveyor  of  Harrison  countyi  pursuant  to  an  order  made 
in  the  cause,  and  appearing  in  the  record.  On  that  diagram, 
the  premises  in  question  are  particularly  represented. 

The  plaintiffs  below  counted  on  a  number  of  separate  de- 
mises  from  the  defendants  in  error;  all  of  which  were  stated 
on  the  record  u  having  been  made  by  citizens  of  Pennsylva- 
nia, on  the  1st  of  January  1880. 

On  the  trial,  the  defendants  below  tendered  the  following 
bin  of  exceptions: 

*  Upon  the  trial  of  this  cause,  a  draft  -  and  report  returned 
by  a  surveyor  in  obedience  to  an  order  of  survey  made  in  this 
cause,  was  given  in  evidence  to  the  jury,  which  drift  and 
Vol.  VI.— 2  R 
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report  are  in  the  words  following,  viz.  (setting  out  the  same)L 
The  plaintiff,  in  order  to  ishow  the  title  of  the  lessors  to  the  land 
in  controversy  I  represented  by.  the  red  lines  on  said  draft,  gave 
in  evidence  the  patent  under  Irhich  they  claim,  in  these  words, 
viz.  (setting  out  the  same).  This  patent  is  dated  the'9th  of  May 
1786.  It  was  issued  to  Messrs  <<Reed  and  Ford,"  and  de- 
scribes the  lands  thus:  L  e.  <<  a  certain  tract  or  parcel  of  land 
containing  eight  thousand  acres,  by  survey  hearing  date  the 
3Sd  day  of  December  1784,  lying  and  being  in  the  county  of 
Monongalia,  near  a  large  branch  of  French  creek  adjoining 
lands  of  Oeorge  Jackson  on  the  south  side,  and  bounded  as 
folfows,  to  wit:  beginning  at  a  msple,  and  running  thence 
S.  10  E.  one  thousand  poles  to  a  poplar;  S.  80  W.  oAe  thou- 
sand two  hundred  and  eighty  poles  to  a  W.  oak;  N.  10  E. 
one  thousand  poles  to  two  white  oaks;  N.  80  S.  one  thousand 
two  hundred  and  eighty  poles  to  the  beginning."  The  bill  of 
exceptions  then  states  that  the  plaintifis,  for  the  purpose  of 
showing  the  identity  of  the  land  in  controversy  with  the  land 
granted  by  said  patent,  gave  in  evidence  a  copy  of  the  plat  and 
certificate  of  survey  on  which  the  said  patent  is  founded,  and 
the  plats  and  certificates  of  survey  of  the  varioas  other  tracts 
represented  on  said  draft.  After  the  pist  and  certificates  had 
been  given  in  evidence,  the  copies  of  the  entries  on  which  the 
sard  surveys  were  founded,  were  also  given  in  evidence. 

It  appeared  from  the  panol  .evidence  introduced  in  order  to 
identify  the  land  in  controversy,  that  the  same,  at  the  date  of 
the  patent  under  which  the  lessors  claim,  and  at  the  date  of 
the  said  plat  and  certificate  of  survey  on  which  the  said  patent 
is  founded,  was  situate  in  the  county  of  Harrison,  and  not  in 
die  county  of  Monongalia,  as  stated  in  the  patent  and  certifi- 
cate of  survey,  but  that  the  said  land,  at  the  date  of  the  entry 
on  which  the:survey  was  founded,  was  in  the  county  of  Mon- 
ongalia, and  became  part  of  the  county  of  Harrison  by  virtue 
of  the  act  of  assembly  establishing  the  county  of  Harrison. 
The  act  of  assembly  is  dated  8th  May  1784,  and  took  efleet 
the  SOth  of  July  of  the  same  year. 

The  bill  of  exceptions  further  states,  that  evidence  wasrelied 
on^  on  the  part  of  the  defendants,  for  the  purpose  of  proving 
that  the  various  marked  lines  represented  by  the  said  draft  and 
report  of  the  surveyor,  and  claimed  by  the  plaintiff  to  be  lines 
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of  the  land  io  eontrpverajTy  and  of  varioui  other  tracts  designated 
on  the  laid  draft,  were  hot  actually  run  or  marked  as  lines  of 
the  land  in  controversy,  and  of  the  other  tracts  aforesaid;  but 
ifad  been  niii  and  marked  by  Henry  Fink,  a  deputy  surveyor 
of  Monongalia,  but  who  then  resided  in  the  county  of  Harri- 
son, with  a  view  of  laying  off  the  greater  part  of  the  country 
represented  on  said  draft  into  surveys  of  about  one  thousand 
acres  each;  that  he  was  employed  and  paid  for  that  purpose,  by 
the  persons  for  whom  the  said  plats  and  certificates  of  survey 
were,  afterwards  made;  that  after  said  lines  had  been  so  marked 
and  run,  the  said  plats  and  certificates  were  made  out  by  pro- 
traction; not  by  the  said  Henry  Fink,  but  by  some  other  person 
or  persons,  not  authorised  by  law;  that  said  plats  and  certifi- 
cates of  survey  were  never  recorded  in  the  surveyor's  office  of 
Monongalia  county,  nor  there  filed,  but  were  surreptitiously 
returned  to  the  register's  office  and  patents  obtained  thereon. 
It  was  contended  on  the  part  of  the  defendants,  that  the  marked 
lines  represented  on  said  draft,  as  lines  of  the  lands  in  contro- 
versy, were  not  the  linei  thereof,  and  that  the  evidence  io  the 
cause  did  not  justify  the  jury  in  regarding  them  as  such  in  pre- 
ference to  other  marked  lines  represented  on  said  draft.  Evi- 
dence was  given  on  the  part  of  the  plaintiffs,  that  the  marked 
aforesaid  were  actually  run,  and  marked  by  said  Fink  as 
of  the  said  eight  thousand  acres,  and  of  the  various  other 
tracts  represented  upon  said  draft;  and  that  plats  and  certificates 
of  survey  were  made  out  by  him  in  conformity  with  the  lines 
so  run  and  marked,  and  were  by  him  delivered  to  the  agetit  of 
the  patentees,  who  gave  them. to  the  principal  surveyor  to  be 
reeorded,  who  afterwards  delivered  the  same  to  the  patentee^ 
who  returned  them  to  the  land  office,  on  which  plats,  and  cer- 
tificates, so  returned,  patents  issued,  and  copies. of  which  are 
befoi^  recited.  It  was  further  contended  on  the  part  of  the  do- 
fendantAi,  that  the  land  in  controversy  was  not  embn^d  within 
the  calls  of  the  patent  under  which  the  lessors  claim;  that  the 
natural  objects,  lines  and  jMlj*eent  lands  called  for  in  said  patent, 
were  hot  those  represented  on  said  draft,  in  designating  there- 
upon the  land  Jn  controversy,  and  that  the  marked  lines  repre^ 
sentedon  said  draft  as' the  lines. of  the  land  in  controversy, 
were,  in  (act,  the  lines,  not  of  the  plat  and  certificate  of  survey 
on  which  the  plaintiffs'  patent  issued,  but  of  other  pUts  and 
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certificates  of  survey;  and  that  there  are  no  calls  in  said  patent 
Justifyinglhe  locatiiig  said  patent  on  the  iands^in  controversy,  as 
contended  for  by  the  plaintiffs.  For  the  purpose  of  identifying 
the  said  land  in  controversy  with  tliat  granted  by  the  said  patent, 
parol  and  other  evidence  was  introduced  by  the  plaintiffs,  in 
order  to  establish  several  marked  trees^s  corners  of  other  tracts 
represented  on  skid  draft — the  boundaries  of  which  tracts,  it 
was  contended,  tended  to  establish  the  identity  of  the  lands  in 
controversy,  with  that  granted  by  said  patent.  For  the  pur- 
pose of  showing  that  one  of  said  marked  trees  was  not  a  corner 
of  one  of  faid  tracts;  that  is  to  say,  was  not  the  corner  on  the 
said  draft  represented  by  the  letter  -A,  as  a  corner  of  John 
Youog^s  four  thousand  acres:  the  counsel  of  the  defendants 
offered  to  introduce  a  witness  to  prove,  that  on  the -trial  of  a 
former  action  of  ejectmeilt,  brought  by  the  present  lessors  of 
the  plaintiff  against  some  of  the  present  defendants,  to  recover 
the  lands  now  in  controversy,  a  witness,  who  is  since  dead, 
swore  that  an  ancient  marked  corner  tree  was  found  by  lym 
at  said  point  A,  of  a  different  kind  of  timber  from  that  called 
for  in  Young's  patent:  but  the  evidence  aforesaid  was  rejected 
by  th^  court  as  inadmissible. 

After  the  evidence  had  been  closed,  and  the  cause  had  been 
argued  before  the  jury^  the  plaintiffs'  counsel  moved  the  court 
to  give  the  following  inslnictioQS  to  the  jury,  to  wit:  that  the 
grant  aforesaid  was  a  conAplete  apprppriation  of  the  land  there- 
in described,  and  vested  in  the  patentee  the  title;  and  that  any 
defects  in  the  preliminary  steps  by  which  it  was  acquired,  were 
cured  by  the  emanation  of  the  said  patent.  The  said  cognsel 
further  moved, the  court  to  instruct,  the  jury,  that  the  said 
grant  is  a  title  from  its  date,  and  is  conclusive  against  all  the 
world,  except  those  deriving  title  under  a  previous  grant;  and 
further,  that  it  does  not  affect  the  validity  of  the  patent,  if  it 
should  appear  that  the  entry  on  which  the  plaintiffs'  survey 
was  made,  contained  other  or  different  lands  from  that  actually 
surveyed. 

After  the  above  instructions  had  been  moved  for  by  the 
plaintiffs'  counsel,  the  counsel  for  the  defendants  moyed  the 
court  to  give  to  the  jury  the  following  instructions,  to  wit: . 

i.  The  jiame  of  the  county  being  mentioned  in  the  plaios> 
tiffs'  patent,  as  that  in  which  the  lands  thereby  granted  wtn 
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siiotted,  the  plaintiff  is  not  at  liberty  to  prove  by  pare!  that 
the  land  was,  in  fact,  in  a  different  county. 
.  9.  Aa  the  patent  atatea  the  lands  to  lie  in  the  county  of 
Monongalia,  the  patentees  and  those  claiming  title  under  tbem, 
can  only  recover  lands  in  that  county,  and  cannot,  by  force  o£ 
the  other  terms  of  description  contained  in  the  patent,  recover 
lands  lying  in  the  county  of  Harrison  at  the  date  of  the  patent. 

3.  It  appearing  from  the  plat  and  cerjtificate  of  survey  on 
which  the  patent  is  founded,  that  the  survey  thereby  evidenced 
was  made  in  the  conoty  of  Monongalia,  jind  it  appearing,  from 
the  evidence  introduced  on  the  part  of  the  plaintidsto  identify 
the  said  land,  that  it  was  situated,  at  the  time  of  the  survey,  in 
the  county  of  Harrison;  the  patent  is  void  because  the  sur- 
vey was  made  without  lawful  authority. 

4.  If  various  marked  lines  are  found,  corresponding  with 
the  same  calls  in  the  patent,  the  mere  coincidence  of  any  one 
of  those  marked  lines  with  the  calls  of  the  patent,  does  not 
establish  that  line  as  one  of  the  lines  called  for  in  the  patent 

5.  If  there  are  no  calls  in  the  patent,  justifying  the  location 
of  the  land  granted,  as  contended  for  by  the  plaintiffs,  they 
cannot  succeed  in  establishing  their  claim  by  relying  upon  ex* 
trmsie  evidence. 

6.  Proof  that  the  land  claimed  in  thia  action  was  surveyed 
for  the  patentees,  by  evidence  contradicting  the  calls*  of  ihe 
patent,  does  not  establish  the  right  of  the  patentees  and  of  those 
claiming  under  them  to  the  lands  dumed  as  aforesaid. 

7.  An  entry  in  a  county  which  is  aAerwards  divided,  does 
not,  after  the  division,  authorise  a  survey  in  the  original  county, 
if  the  land  falb  into  the  new  county. 

The  parties  reapectively  objected  to  the  instructions  moved 
for.  The  instructions  moved  for  by  the  plaintiffs,  were  given 
by  the  court  All  those  required  by  the  defendants  were  re* 
fused,  except  the  first,  which  was  modified  by  the  court  and 
delivered  to  the  jury  in  the  foUowbgt^rms:  **  if  a  land  war^ 
rant  be  entered  in  the  office  of  the  surveyor  of  a  particular 
county,  and  before  the  same  be  surveyed,  the  territory  in  which 
tlie  land  locited  lies,  shall  be  erected  into  a  new  county,  and 
the  survey  and  grant  afterwards  affected,  describe  the  landa  to 
be  situated  in  the  former  county,  the  grant  is  not  void,  and  the 
phdntiils  may  show  by  parol  evidence  extrinsic  of  the  grant, 
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mnd  not  inconsistent  with  its  other  descriptive  gaDs,  thst  the 
hnd  lies  within  the  new  county.''  The  exceptions  were  taken 
to  the  rejection  of  the  testimony  oflered  respecting  the  comer 
at.  Ay  and  to  the  instructions  given  as  moved  for  by  the  plain* 
tifisy  and  the  rejection  of  those  moved  for  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  lands  in 
the  declaration  mentioned  and  described  in  the  plat  and  reptni 
of  Thomas  Haymond^  made  in  pursuance  of  an  order  of  court 
made  in  the  cause.  On  this  verdict,  judgment  was  rendered 
for  the  plaintiffs  below,  defendants  in  error;  and  this  writ  of 
error  is  brought  to  reverse  that  judgment 

The  case  was  argued  by  Mr  Maxwell  for  the  plaintifis  in 
error,  and  by  Mr  Doddridge  for  the  defendants. 

Mr  Maxwell  declined  discussing  the  first,  second  and  third 
instructions  to  the  jury  in  the  circuit  court,  which  are  stated 
in  the  bill  of  exceptions;  the  points  in  the  same  having  been 
decided  by  this  court,  in  the  ease  of  Stringer  v.  Young,  3 
Peters,  320. 

He  contended  that  a  patent  for  land  canzMit  be  more  than 
prima  facie  evidence  of  title.  Cited  4  Wheat  77;  1  Munf.  134; 
7  Wheat  2}t;  3  Call,  499.  In  11  Wheat  181,  188  and  381,  it 
is  decided  that  courts  may  inquire  into  the^uthority  to  make  a 
grant  Cited  also,  4  Munf.  310,  141, 143  and  144;  1  Wash. 
Virginia  Reperts,  203;  3  Cruise's  Digp  563.  A  patent  is  not 
conclusive  evidence  of  title.  2  Wash.  Rep.  106;  6  Munf. 
234;  2  Dallas,  304. 

Fraud  in  obtaining  a  patent  may  be  inquired  into  at  law; 
and  there  was  evidence  of  this  nature  in  this  case.  1  Hen« 
and  Munf.  303;  6  Bac  Ab.  Ill;  3  Coke's  Rep.  77. 

As  to  the  fifth  instruction,  and  'to  maintain  the  principles 
claimed  by  the  defendants  in  the  circuit  court,  cited  1  Peters, 
221;  5  Munf.  191;  4  Hen.  and  Munf.  137. 

Upon  the  sixth  instruction,  the  counsel  for  the  plaintiils  in 
error  cited  6  MunC  531 ;  3  Munf.  191;  4  Cranch,  62;  7  Crfineh, 
242.  On  the  seventh  instruction,  be  cited  5  Crancb,  98;  4 
Wheat  466. 

The  evidence  rejected,  should  have  been  admitted  by  the 
couri  It  was  in  relation  to  boundaries;  and  courts  are  very 
liberal  in  admitting  such  evidence.     1  Peters,  496;  2  Washt 
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C.  C.  Rep.  140;  1  Wash.  C.  C.  Rep.  183;  1  Phil.  Evr  158, 
199  and  800;  6  Binney,  59;  Metcalfe  Dig.  140;  Beard*a 
Lessee  ▼.  Talbot,  1  Cook's  Rep.  148;  5  Johns.  544. 

To  show  the  evidence  as  to  the  corner  was  admissible,  cited 
3  Peters,  381;  5  Munf.  191. 

Mr  Doddridge,  for  the  defendants  in  error. 

This  ease  is  substantially  governed  by  that  of  Stringer  and 
others  sgainst  Young's  Lessee,  3  Peters,  380,  in  this  court 
The  court  is  referred  to  the  argument  in  that  case,  and  all  the 
autliorities  there  cited ;  and  more  especially  to  the  opinion^this 
court  sustaining,  and  more  than  Sustaining  that  argument. 

In  support  of  the  opinion  then  delivered,  the  defendants 
rely  upon  a  statute  of  Virginia,  then  unknown  to  the  counsel, 
which  will  be  found  in  18  Henning's  St  at  large,  p.  81. 

This  statute,  reciting  the  facts  on  whicl^  its  provisions  are 
founded,  confirms  all  such  surveys  as  the  one -now  in  ques- 
tiofiy  whether  made  in  Monongalia,  Harrison,  or  Oreenbriar 
counties. 

The  exceptions  taken  on  the  trial  of  this  cause,  in  the  court 
below,  do  not,  in  law,  differ  from  those  taken  in  the  case  decided 
in  3  Peters,  380.  There  is,  indeed,  an  attempt  to  vary  them; 
but  this  attempt  has  only  succeeded  as  to  form. 

The  court,  in  this  esse,  on  the  request  of  the  plaintiff's 
counsel,  instructed  the  jury,  1.  That  the  grant  was  a  complete 
appropriation';  and  veirted  in  the  patentee  a  title;  and  any 
defects  in  the  preliminary  steps  by  which  it  was  acquired,  are 
cured  by  its  emanation.  8.  That  such  grant  is  a  title  from  its 
date,  and  is  conclusive  against  all  the  world,  except  those 
claiming  title  under  a  previous  grant  Aod  3.  That  it  does  not 
allect  the  validity  of  the  grant,  if  it  should  sppear  that  the  land 
surveyed  was  not  the  same  that  was  entered. 

The  first  of  these  instructions,  contains  a  proposition 
which  was  not  only  settled  in  the  case  of  Stringer  v.  Young's 
■lessee,  and  the  cases  there  cited;  but  is  one  which  has  so  long 
been  the  settled  rule  of  this  court,  and  the  courts  of  Virginia 
and  Kentucky,  as  to  have  become  a  rule  of  property,  which 
the  judiciary  are  bound  by,  and  cannot  overturn. 

As  to  the  second  aod  third  numbers  of  the  instructions,  each 
of  them  is  a  plain  sequiiur  from  the  first  and  but  an  elabora- 
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tion  of  it,  and  cerUiDly  requires  no  elucidation.  There  is, 
<herefore|  no  error  in  the  instructions  asked  by  the  plaintiUs 
below. 

As  the  counsel  for  the  plaintiffs  admit,  that  the  decision  of 
this  court,  in  Stringer's  Lessee  ▼.  Young,  3  Peters,  320,  has 
settled  the  law  upon  the  questions  presented  by  some  of  the 
instructions,  it  is  not  considered  necessary  to  discuss  the  matters 
contained  in  them. 

The  sixth  instruction  required  the  judge  to  say,  in  substance, 
that  in  the  case  then  depending,  the  plaintiff  could  not  identify 
his  lands  as  being  in  Harrison  county,  by  testimony  contra- 
dieting  the  calls  of  the  patent  This  is  its  plain  meaning;  and 
what  is  the  answer?  The  plaintiff  may  so  identify  his  lands 
by  parol  evidence,  contradicting  the  grant  as  to  the  name  of 
the  county,  but  not  inconsistent  with  its  other  descriptiFe  calls; 
and  that  this  evidence  may,  and  must  be  extrinsic  of  the  grant 

Seventh.  The  question  here  propounded  was  one  foreign 
to  the  matter  in  hearing;  and  was,  therefore,  an  abstraction 
which  a  judge,  in  the  trial  of  an  ejectment,  was  not  bound  to 
answer.  This  question  would  be  proper  and  important  on  the 
trial  of  a  cause  to  prevent  the  emanation  of  a  grant  A  direct 
answer  could  not  aid,  but  might  mislead  the  jury.  When  the 
rule  of  property  was  settled,  that  at  law  you  cannot  go  behind 
the  grant;  that  a  grant  is  a  title  from  its  date:  when,  what- 
ever may  have  been,  at  the  time,  the  legal  character  of  the 
survey  in  question,  there  was  one  express  statute  confirming 
it, — of  what  avail  could  the  inquiry  be,  whether,  upon  the  divi- 
sion of  a  county  in  1785,  the  surveyor  could  go  on  and  exe- 
cute surveys  upon  entries  made  with  him  before  the  divisionj^ 
anterior  to  the  year  1788,  when  the  law  passed,  requiring  such 
entries  to  be  certified  to  the  surveyor  of  the  new  county? 
An  inquiry  whethel*  the  warrant  was  lodged  with  the  sur^ 
veyor,  as  his  authority  for  making  the  entry,  would  have  been 
precisely  as  important.  The  answer  given  by  the  judge,  that 
a  grant  founded  on  such  a  survey  was  not  void  at  law,  {f  the 
party  could  identify  the  land;  was  all  that  the  question  wanted. 

If  the  fourth  instruction  is  to  be  considered  by  itself,  and  un- 
explained by  the  evidence  set  forth  in  the  bill  of  exceptions;,  it 
IS  either  a  mere  abstract  proposition,  or  it  is  not  If  the  former, 
the  court  was  not  bound  to  answer  it:  if  the  latter,  the  court 
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was  bottnd  to  overrule  it;  that  is,  was  bound  to  refuse  to  give 
it;  so  that  io  refusing  to  give  it,  the  court  committed  no  error. 
The  counsel  did  not  ask  the  judge  to  say  that  in  the'case  put 
by  him,  the  eaineidence  described  conclusively  established  the 
line.  Had  that  been  the  question,  and  had  it  been  a  proper  ques* 
tion  growing  out  of  the  case  as  it  stood  at  the  time  when  pro- 
pounded, it  is  admitted  that  the  answer  should  have  been  in 
the  negptive.  The  conclusion  of  fact  resulting  from  the  coinci- 
dence described,  would  be  but  a  presumption;  which,  however 
strong,  might  be  repelled  by  evidence.  The  record  does  not 
show  that  any  evidence  was  offered  or  intended  to  be  offered, 
to  repel  that  presumption.  The  naked  question,  then,  which 
was  propounded  was  this:  when  various  lines  are  found 
marked  on  the  ground,  corresponding  with  the  lines  called  for 
'in  th^  grant,  does  this  coincidence  in  the  case  of  one  of  those 
lines,  establish  it?  The  answer  should^have  been  in  the  a£Srma- 
tive,  ifgiven  at  all;  and  by  refusing  to  give  the  instruction 
asked  in  this  particular,  it  was  properly  overruled. 

If  this  view  of  the  mattel*  is  not  rij^t,  permission  is  asked 
to  run  out  the  opposite  position  to  its  consequences.  Suppose 
the  grant  to  call  for  an  hundred  lines,  each  of  which  it  de- 
seribes  as  commencing  at  a  particular  corner,  and  running  a 
given  course  and  distance  to  another;  and  suppose  that  an  hun- 
dred lines,  marked  and  bounded  as  called  for  in  the  grant,  are 
found  on  the  ground:  then,  if  under  such  circumstances  (the 
other  lines  being  called  for,  and  found  as  described),  the  eoin- 
eidenee  qpoken  of  in  the  case  of  any  one  of  them,  does  not  es- 
tablish that  particulai^  one;  then  no  one  of  the  lines  is  estab- 
lished. 

After  the  death  of  the  surveyor,  and  of  all  those  who  were 
.present  at  making  a  survey,  its  identity  could  never  be  esta- 
blished. The  very  diagram,  however  intricate,  and  by  how- 
ever great  a  number  of  lines  and  comers  contained,  may  be 
fbuttd  on  the  ground;  and  yet,  this  universal  agreement  will 
not  prove  the  whole  survey;  because,  according  to  the  exeep- 
tioD,  the  presumption  arising  from  it,  if  applied  distributively 
to  eaeh  part,  does  not  establish  that  part 

Fifth.  This,  too,  is,  if  uneonnected  with  the  evidence  set 
out,  an  unqualified  atmtraction,  and,  as  applicable  to  the  case, 
perfectly  inoomprehensible.     fiy  such  questions  as  that  pro- 
Vol.  VL— «  S 
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pounded,  a  judge  might  be  compelled  to  outstrip,  in  hit  opK 
nions,  Bhckstone's  Commentaries,  or  any  other  book.  There 
could  be  no  end  to  a  trial.  If  a  judge  was  bound  to  answer 
this  question  as  an  abstract  one,  there  is  not  a  position  or  prin- 
ciple growing  out  of  the  Virginia  lan4  law  of  1779,  either  as 
practised  on  in  Virginia  or  Kentucky,  on  which  a  judge  might 
not  be  called  on  to  charge  a  jury.  But  if  this  question  be  con- 
sidered with  reference  to  the  evidence  stated  in  the  bill  of  ex- 
ceptions, a  more  useless,  inoperative,  and  therefore  Inadmissi- 
ble one,  could  not  be  suggested. 

The  principal  evidence  in  the  case  was  the  report  of  the 
surveyor,  made  under  an  order  of  court  in  the  cause.  By  this 
report  it  appeared,  that  the  land  in  question  was  a  tract  of  eig^ 
thousand  acres,  being  part  of  a  large  connexion  of  surveys  con- 
taining together  between  fifty  and  one  hundred  tiiousand  acres 
of  land,  divided  into  several  distinct  surveys,  and  so  patented; 
the  whole  constituting  one  body  of  land,  mostly  owned  by  the 
same  individuals,  though  patented  in  different  names. 

This  body  of  land,  the  Surveyor's  report  shoWs  to  be  con- 
tained in  a  general  diag^m,  having  one  straight  line  for  its 
northern  boundary,  and  anoiner  parallel  thereto  for  its  southern 
boundary.  The  eastern  boundary  composed  of  two  lines,  va- 
rying a  few  degrees  in  their  departure,  and  the  western  boun- 
dsry  of  two  lines,  respectively  parallel  with  the  latter. 

The  report  shows,  that  the  survey  in  the  name  of  John 
Toung,  the  subject  of  the  case  of  Springer  against  Young's 
Lessee,  lies  in  the  north-east  comer  of  this  connexion;  and 
that  it  calls  for  a  white  oak  at  the  liorth-east  eomer. 

The  report  further  shows,  th^ t  the  surveyor  found  this  eor- 
ner  standing,  marked  and  eomered  in  the  proper  direction, 
and  of  the  proper  age;  that  he  found,  in  like  manner,  the  whole 
northern  front  marked,  and  its  western  termination  bounded  as 
called  for  in  the  respective  grants,  with  parts  of  the  western 
and  southern,  and  all  the  eastern  boundaries,  and  more  than 
half  tne  interior  works.  This  being  the  official  evidence  in 
the  cause  contained  in  the  surveyor's  report,  shown  on  his 
diagram  and  explained  by  his  notes,  what  could  have  beeh  the 
real  meaning  and  intention  of  the  fifth  instnietion,  moved- by 
the  defendant's  counsel  ? 

But  there  is  yet  another  question  raised  by  the  bill  of  ex- 
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eeptions  which  deserves  atteDtion.  On  a  former  trial  of  mi 
ejeeimeoi  for  the  same  lands,  on  the  demise  of  the  same  lessors 
and  apunst  90fne  of  the  present  defendantSi  a  witnesSi  sioee 
dead|  swor^  that  at  a  corner  at  the  point  A,  on  the  diagram, 
being  the  north-east  corner  of  the  whole  diagram  and  of 
Young's  survey,  an  ancient  marked  tree  was  found  by  him  of 
a  different  kind  of  timber  from  that  called  for  in  Young's 
patent     This  testimony  was  rejected  by  the  court 

Young's  patent  calls  for  a  white  oak  corner  tree  at  A>  from 
which  it  calls  for  a  courqe  nearly  west  to  the  south-wert  cor? 
ner,  and  also  for  a  course  nearly  south  to  the  south-east  corner 
of  his  survey,  each  of  which  produced  constitutes  a  northern 
and  eastern  boundary  of  the  whole  tract 

The  surveyor  reported  that  he  found  the  white  oak  corner 
at  A  standing,  with  the  proper  corner  marks  pointing  west 
and  south,  and  of  the  proper  date;  the  lines  proceeding  from 
it  also  of  the  proper  date,  and  terminating  each  at  the  corder 
trees  called  for,  and  these  also  properly  marked  and  of  the 
proper  date.  The  surveyor,  therefore,  found  the  corner  at 
A  called  for  at  A,  the  north-east  corner  of  Young's  patent, 
and  of  the  whole  diagram. 

With  this  explanation  in  view,  let  us  look  at  the  testimony 
oflEsred.  This  testimony  was  not  that  of  a  witness  to  prove  a 
boundary  by  general  reputation,  nor  by  particular  reputation, 
.  a  general  question  of  boundary— of  parcel  or  not  parcel,  not 
even  the  deceased  witness's  knowledge  deriveS  from  his  per- 
sonal presence  at  making  it,'  or  from  the  possession,  occupa* 
tion*  use  or  declarations  of  others;  but  a  separate,  indiependent, 
and  wholly  immaterial  lact,  viz.  that  at  <A,'  and  be  does  not 
gtate  when,  nor  whether  by  accident,  private  mark,  or  on  the 
ezecotion  of  an  official  survey,  he  saw  an  ancient  marked  tree 
of  a  diffeireot  kind  of  timber.  He  does  not  state  what  that 
timber  was,  nor  how  marked;  whether  as  a  corner  to  the  sur- 
vey in  qneation,  or  to  some  other  survey;  or  whether  it  may 
not  have  been  marked  as  a  pointer  to  A. 

It  is  to  be  remarked  that  this  testimony  is  not  offered  to 
eontradict  tbe  report  of  the  surveyor,  that  the  white  oak  at  A 
is  now  standings  and  therefore  it  is  not  offered  for  any  legiti- 
mate purpose.  It  was  not  pretended  that  it  could  have  any 
tendency  to  explain  or  contradict  the  fact,  that  the  white  oak 
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corner  at  A  is  still  existing,  and  the*  object  of  our  senses. 
This  testimony,  therefore,  could  only  tend  to  confound. 

Besides  all  this,  the  rules  by  which  testimony  could  be  re- 
ceived, as  laid  down  in  Starlue  on  Evidence,  1  Vol.  279,  280, 
would  be  set  at  nought. 

The  court  is  respectfully  asked  to  say,  whether  it  is  not  a 
settled  rule  that  the  verdict  rendered  on  the  trial  of  one  eject- 
ment, cannot  be  received  as  evidence  on  the  trial  of  another? 
If  it  is  not  so  settled  as  to  the  judgment? 

We  know  this  to  be  the  case,  and  the  reason  determines  the 
present  question.  The  lease,  entry,  and  ouster  are  not  the 
same,  and  therefore  what  is  done,  found,  or  adjudged  on  one 
trial  can  have  no  influence  on  another^  All  this  is  certain; 
and  if  the  verdict  rendered  in  one  ejectment  for  the  same  land, 
between  th^  same  lessor  and  the  same  defendants,  sanctioned 
by  judgment,  cannot  be  evidence  in  a  second;  how  can  a  parcel 
of  the  evidence  inducing  that  verdict  be  received?  But  here 
the  parties  are  not  in  fact  the  same. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 
.  An  action  of  ejectment  was  brought  by  M'Call  and  others 
against  Board  man  and  others,  in  the  district  court  of  the 
United  States  for  the  western  district  of  Virginia,  to  recover 
eight  thousand  acres  of  land.  On  the  trial,  certain  exceptions 
were  taken  to  points  adjudged  by  the  court  in  behalf  of  the 
plaintiffs,  and  against  the  defendants;  and  these  points  are  now 
brought  before  this  court  by  writ  of  error. 

The  first  exception'  taken  by  the  plaintiffs  in  error,  is  found 
in  the  following  statement  in  the  bill  of  exceptions.  **  For 
the  purpose  of  showing  that  one  of  said  marked  trees  was  not 
a  corner  of  one  of  said  tracts,  that  is  to  say,  was  not  the  corner 
represented  on  the  said  draught  by  the  letter  A  as  a  corner  of 
John  Young's  four  thousand  acres,  the  defendants'  counsel 
od*ered  to  introduce  a  witness  to  prove  that  on  the  trial  of  a 
former  action  of  ejectment,  brought  by  the  present  lessors  of 
the  plaintiffs,  against  some  of  the  defendants  in  the  present 
action,  to  recover  the.  land  now  in  controversy;  a  witness  ex- 
amined on  that  trial,  who  is  since  dead,  swore  that  an  anciently 
marked  comer  tree  was  foudd  by  him  at  said  point  A  of  a 
different  kind  of  timber  from  that  called  foV  in  Young's  patent: 
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but  the  evidence,  as  offered,  was  rejected  by  the  court  as  in- 
admissible.'' 

No  part  of  the  survey  of  Young  is  involved  in  the  present 
controversy;  and  with  several  other  surveys,  it  was  only  laid 
down  by  the  surveyor,  as  by  showing  certain  connexions,  it 
might  conduce  to  identify  the  land  claimed  by  the  plaintiffs. 

As  the  testimony  of  the  witness  referred  to  was  not  given 
between  the  same  parties,  his  statement,  if  admissible,  could 
imly  be  received  as  hearsay. 

That  boundaries  may  be  proved  by  hearsay  testimony,  is  a 
rule  well  settled;  and  the  necessity  or  propriety  of  which  is 
hot  now  questioned.  Some  difference  of  opinion  may  exist  as 
to  the  application  of  this  rule,  but  there  can  be  none  as  to  its 
leg^l  forte. 

Land  marks  are  frequently  formed  of  perishable'  ifkaterials, 
which  pass  away  with  the  generation  in  which  they  were  made. 
By  the  improvement  of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  important,  m  many 
cases,  that  hearsay  or  reputation  should  be  received  to  estab- 
lish ancient  boundaries:  but  such  testimony  must  be  pertinent, 
and  material  to  the  issue  between  the  parties.  Jf  it  have  no 
relation  to  the  subject,  or  if  it  refer  to  a  fact  which  is  imma- 
terial to  the  point  of  inquiry,  it  ought  not  to  be  adnoitted. 

In  the  present  case,  the  plaintiffs  supposed,  that  by  exhibit- 
ing the  plat  of  Young's  survey  in  connexion  with  others,  it 
might  tend,  in  some  degree,  to  identify  the  land  claimed  by 
them;  and  the  corner  designated  on  the  plat  by  the  letter  A 
is  one  of  the  corners  of  Young's  survey.  The  o£Scial  return 
of  the  surveyor,  in  which  the  corner  trees  were  specified  and- 
the  lines  with  which  the  comer  is  c^nected  were  laid  down, 
being  before  the  jury,  was  relied  on  by  the  plaintiffs  to  estab* 
lish  this  as  the  corner  .called  for  in  Young's  survey; 
-  The  hearsay  testimony  was  offered,  not  to  contradict  any 
faet  staled  in  the  return  of  the  surveyor,  but  to  provtf -that  on 
a  certain  occasion,  a  person,  in  his  lifetime,  but  deceased  at.the 
trial,  bad  said  that  he  found  an  anciently  marked  corner  tree 
at  the  point  A  of  a  different  kind  of  timber  from  that  called 
for  in  Young's  patent  This  individual  did  not  say  that  he 
was  aeqoainted  with  the  lines  claimed  as  Young's  survey,  nor 
that  thil  was  his  comer. 
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If  the  fact  as  to  this  tree  had  been  edmittedi  what  effect 
could  ii  have  had  in  the  cauae.  It  did  not  disprove  a  aingle 
fact  relied  on  to  establish  the  comer.  How  near  this  tree 
stood  to  the  trees  fUind  by  the  surveyor,  does  fiot  appear.  It 
may  have  been  marked  as  pointing  to  the  cortfir,  as  is  often 
done  by  surveyors;  or  it  may  have  been  a  comer  to  an  adjoin- 
ing or  conflicting  survey.  The  existence  of  this  marked  tree 
may  be  accounted  for  in  various  wa]rs;  and  its  existence  is  in 
no  respect,  so  far  as  appears  from  the  bili  of  exceptions^  in- 
compatible with  the  facta  proved  by  the  plaintiflk  How  then 
can  the  fact  be  considered  as  material.  It  aheds  no  light  on  the 
matter  in  controversy.  Disconnected  as  the  mere  fact  of  a 
marked  tree  not  called  for  in  Young's  patent  at  the  point  A 
seei;ns  to  have  been  with  the  testimony  in  the  cause;  it  is  not 
perceived  how  it  could  have  tended  to  influence  the  verdict  of 
the  jury.  From  the  isolated  faift,  the  jury  could  have  drawn 
no. inferences  against  th  5  facts  proved  by  the  plaintifi.  There 
was^  therefore,  no  error  in  the  rejection  of  the  evidence 
offered. 

The  court  instructed  thejury  that  the  grant  to  the  plaintiffi^ 
which  t^as  given  in  evidence,  was  a  complete  appropriation  of 
the  land  therein  described,  and  vested  in  the  patentee  the  title; 
and  that  any  defects  in  the  preliminary  steps  by  which  it  was 
acquired,  were  cured  by  the  g^nt" 

There  fan  be  no  doubt  of  the  eorrectneas  of  this  instruction. 
This  court  have  repeatedly  decided,  thft  at  law,  no  facts  be- 
hind the  patent  can  be  investigated*  A  court  of  Uw  has  eon- 
current  jurisdiction  with  a  court  of  equity  in  matters  of  fraud; 
but  the  defects  in  an  entry  or  survey  cannot  be  taken  advan- 
tage of  at  law.  The  .patent  appropriates  the  land,  and  gives 
the  legal  title  to  the  patentee.  The  district  court  said  nothing 
more  than  this;  and  it  was  justified  in  giving  the  instraetioo 
by  the  uniform  decisions  of  this  court 

Titles  acquired  under  salea  for  taxes,  depend  upon  different 
principles;  and  these  are  the  titlesio  which  some  of  the.  autho- 
rities cited  in  the  argument  refer.  Where  an  individual  claim? 
land  under  a  tax  sale,  he  must  show  that  the  substantial  requi- 
sites of  the  law  have  been  observed;  but  this  is  never  neces- 
sary when.the  claim  rests  on  a  patent  from  the  commonwealtlu 
The  preliminary  steps  may  be  investigated  in  chancery,  where 
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an  elder  equitable  right  ii  asserted;  but  this  cannot  be  done  at 
law. 

At  the  reauest  of  the  plaintiffs,  the  eourt  also  instructed  the 
jury,  ^that  ^  grant  is  a  title  from  its  date,  and  conclusire 
against  all  claifnsnts  whose  rights  are  not  deriyed  under  a  pre- 
yioua  grant  to  that  of  the  lessors  of  the  plaintifis;''  <<and 
that  it  does  not  afiect  the  yalidity  of  said  grant,  if  it  appears 
that  the  entry,  on  which  the  survey  upon  which  the  grant 
purports  to  have  been  issued,  contained  other  or  different  land 
from  that  actually  surveyed."  This  instruction  involves  the 
same  principle  as  the  one  which  precedes  it.*  If  the  gp^nt 
appropriate  the  land,  it  is  only  necessary  for  the  person  who 
claims  under  it  to  identify  the  land  called  for. 

Whether  the  entry  was  made  in  legal  form,  or  the  survey 
was  executed  agreeably  to  the  calls  of  the  entry,  is  not  a  mat- 
ter which  can  be  examined  at  law.  Had  the  defendants  relied 
on  the  statute  of  limitation^  this  instruction  would  have  been 
erroneous;  but  no  such  defence  was  set  up  by  them- 

The  defendants'  counsel  requested  the  court  to  give  the  fol* 
\  lowing  instructions: 

1.  <<  The  name  of  the  county  being  mentioned  in  the  afore* 
said  patent,  as  that  in  which  the  land  thereby  granted  was 
situated,  the  plaintiffs  are  not  at  liberty  to  prove  by  parol  that 
the  land  lies  in  a  different  county." 

8.  <<  As  the  said  patent  states  the  land  granted  to  lie  in  the 
county  of  Monongalia,  the  patentees,  and  those  deriving  title 
from  them,  can  only  recover  land  in  that  county;  and  cannot^ 
by  force  of  the  other  terms  of  description  used  in  the  patent 
recover  land  in  the  county  of  Harrison  at  the  date  of  the 
pitent." 

3.  '<  It  appearing  from  said  plat  and  certificate  of  survey, 
upon  wh«ch  the  pptent  is  founded,  thst  the  survey  was  made 
in  the  county  of  Monongalia,  and  it  appearing  from  the  evi- 
dence introduced  on  the  part  of  the  plaintifis  to  identify  the 
land,  that  }t  did  lie,  at  the  time  of  the  survey,  in  the  county 
of  Harrison;  the  patent  is  void,  because  the  survey  was  made 
withowit  authority." 

4L  <«  If  various-marked  lines  are  found  corresponding  with 
the  same  call  of  the  patent,  the  mere  coincidence  of  any  one 
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of  those  marked  lines  with  the  cill  of*  the  patent,  does  not 
establish  that  linei  as  a  line  called  for  in  the  patent" 

The  points  raised  by  these  inftructionsy  haying  been  sab> 

stantially  decided  by  this  court  in  the  case  4>t  Stringer's  Lessee 

¥.  Youngi  3  Peters,  320,  they  are  abandoned  hy  the  counsel 

for  the  plaintiffs  in  error.    In  that  case,  these  questions  were 

tfully  investigated,  and  they  need  not  be  apun  examined. 

The  following  instructions  were  also  requested  of  the  court 
by  the  defendants'  counseli  and  refused. 

5.  <<  If  there  are  no  calls  in  the  patent  justifying  the  locih 
tion  of  the  land  granted,  as  contended  for  by  the  plaiotifis, 
they  cannot  succeed  in  establishing  their  claim,  by  relying  on 
extrinsic  evidence.'' 

This  instruction  was  refused,  and  this  court  think  rightfully. 
It  asked  the  court  below  to  presume  against  the  (acts  in  the 
case,  and  to  found  sn  instruction  upon  the  presumption  thus 
raised.  The  calls  of  the  patent,  and  the  official  survey  and 
report  of  the  surveyor  were  before  the  jury.  By  these  it  ap- 
pears,*'that  corner  trees  were  called  for,  and  the  land  was  stated 
to  lie  near  a  large  branch  of  French  Creek,  and  to  adjoin  lands 
of  Gkorge  Jackson  on  the  south.  The  course  and  distance  from 
comer  to  comer  were  also  laid  down  on  the  plat,  and  the  trees 
called  for  as  corners.  Was  the  district  court,  then,  bound,  in 
opposition  to  these  facts,  to  instruct  the  jury;  hypothetically, 
that  **  if'  there  were  no  calls  in  the  said  patent,  justifying  the 
location  of  the  land  granted,"  Slc  There  were'  such  calls  in 
the  patent,  and  it  was  in  evidence  before  the  jury;  any  in*' 
struction,  therefore,,  hypothecated  on  the  alraence  of  such  calls, 
could  only  tend  to  confuse  or  mislead  the  jurjr,  and  the  court 
committed  no  error  in  refusing  it 

Where,  from  the  evidence,  the  existence. of  certain  facts 
may  be  doubtful,  either  from  Want  of  certainty  in  the  proo^ 
or  by  reason  of  conflictidjg  evidence,  a  court  may  be  called  to 
give  instructions,  in  reference  to  a  supposed  state  of  facts.  But 
this  a  court  is  never  bound  to  do,  where  the  facts  are  clear 
and  .uhcontradicted. 

6.  **  Proof  that  the  land  claimed  in  this  action  was  surveyed 
for  the  patentees,  by  evidence  contrtidicting  the  calls  of  the 
patent,  does  not  establish  the  right  of  the  patentees,  and  of 
those  claiming  under  them." 
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instruction,  taken  as  an  abstract  proposition,  may  be 
true;  and  yet  the  court  did  not  err  in  refusing  to  give  it    The;* 
contradiction  supposed  was  in  the  admission  of  proof  that  the 
land  eoTored  by  the  patent  is  in  the  county  of  Harrison,  when 
the  patent  calls  for  it  to  lie  in  the  county  o£  Monongalia. 

That  certain  calls  in  a  patent  may  be  explained  or  controlled 
by  other  calls  was  settled,  and  in  reference  to  this  very  point, 
by  this  court,  in  the  case  of  Stringer's  Lessee  ▼•  Young,  be- 
fore referred  to*  If  .the  point  had  not  been  so  adjudged,  it 
would  be  too  clear,  oh  general  principles,  to  admit  of  serious 
doubt 

The  entire  description  in  the  patent  must  be  taken,  and  the 
'identity  of  the  land  ascertained,  by  a  reasonable  construction  of 
the  language  used.  If  there  be  a  repugnant  call,  which  by 
the  other  cells  in  the  patent  clearly  appears  to  have  been  made 
through  mistake,  that  does  not  make  void  the  patent  But  if 
the  land  granted  be  so  inaccurately  described  as  to  render  its 
identity  wholly  uncertain,  it  is  admitted  that  the  grant  is  void. 
This,  however,  was  not  the  case  of  the  patent  under  conside- 
ration. Its  calls  are  specific,  and,  taking  them  all  together,  no 
idoubt  can  exist  u  to.  the  land  appropriated  by  it  The  call 
for  the  county  may  be  explained,  either  by  showing  that  it 
was  made  through  mistake,  or  that,. under  the  circumstances 
which  existied  at  the  time  ef  the  survey,  it  was  not  inconsistent 
with  the  other  calls  of  the  plitent 

This  would  not  be  going  behind  the  patent  to  establish  it,, 
for  its  calls  fully  identify  the  land  granted;  but  to  explain  an 
ambiguity  or  doubt  which  arises  from  a  certain  g%11  in  the 
patent  This  principle  applies,  under  some  circumstances,  to 
the  construction  of  all  written  in^ruments.  The  meaning  of 
the  parties  must  be  ascertained  by  the  tenor  of  the  writing, 
and  not  by  looking  at  a  part  of  it;  and  if  a  latent  ambiguity 
arise  from  the  language  used,  it  may  be  explained  by  paroL 

7.  ^  An  entry  in  a  county  which  is  afterward' divided,  does 
not,  after  the  division,  authorise  a  survey  in  the  original 
county,  if  the  land  falls  in  the  new  coupty.'- 

If  this  instruction  Isid  down  the.  law  correctly,  yet  it  does 

not  show  that  the  plaintiffs  below  had  no  legal  right  to  recover. 

Thcf  point  Mkised  by  it  is  behind  the  patent;  and  that,  as  before 

stated,  cannot  be  investigated  in  an  action  of  eiectment     To 
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entitle  the  plaintifls  to  a  recovery  in  the  action  of  ejeetment, 
they  had  nothing  to  do  but  to  identify  the  land  called  for  in 
their  patent  This  being  done^  it  is  not  competent  for  the 
defendanUi  by  way  of  invalidating  the  plaintifls'  legpil  right,  to 
show  irregularity  in  tlie  entry  or  survey  on  which  the  patent 
was  issued.  In  the  case  of  Stringer's  Lessee  v.  Toung,  the 
entry  and  survey  were  made  as  stated  in  this  instructioni  and 
yet  thifi  court  sustained  the  patent. 

The  court  below,  it  seems,  did  instruct  the  jury,  that  <'if  t 
land,  warrant  be  entered  in  the  office  of  the  surveyor  of  a  par- 
ticular county,  and,  before  the  same  be  surveyed,  the  territory 
in  which  the  land  located  lies  shall  be  erected  into  a  neW 
county,  and  the  survey  and  grant  afterwards  effected  describe 
the  lands  to  be  situated  in  the  former  county,  the  grant  is  not 
void;  and  the  plaintiffs  may  show  by  parol  evidence,  extrinsic 
of  the  grant,  and  not  inconsistent  with' its  other  descriptive 
ealls,  that  the  land  lies  within  the  new  county. '^ 

This  instruction  is  sustained  substantially  in  the  principles 
laid  down  by  this  court,  in  the  case  above  cited.  There  are, 
indeed,  very  Caw  points  raised  in  thir  cause,  which  were  not 
•decided  in  the  case  of  Stringer's  Lessee  v.  Toung.  The  ques- 
tions in  that  cause  arose  under  Young's  patent;  which  was 
issued  under  precisely  the  sani^  circumstances  as  the  one  ynder 
which  the  plaintiffs  claim. 

But  if  this  point  had  not  been  settled  in  (he  case  referred  to, 
all  doubt  would  be  removed  by  a  reference  to  an  act  of  the 
Virginia  legislature,  passed  in  1985,  entitled  an  «  act  concern- 
ing the  location  of  certain  warrants  upon  waste  and  unappro- 
priated lands  inr  the  counties  of  Oreeobriar,  Harrison  and  Mo- 
nongalia.'^ ^ 

In  this«ct  it  is  provided,  by  the  third  section,  <<that  all 
surveys  heretofore  made  in  either  of  the  aforesaid  counties, 
by  virtue  of  the  first  location,  shall  be  good  and  valid;  any  act 
to  the  contrary  notwithstanding." 

In  the  bill  of  exceptions  it  is  stated,  that  evidence  was 
relied  on  by  the  defendants,  to  <<  prove  that  the  various  marked' 
lines,  represented  by  the  draught  and  report  of  the  surveyor, 
and  daimedby  the  plaintiffstobeltnesof  the  land  in  controversy, 
and  of  various  other  tracts  designated  on  the  draught,,  were  not 
actually  run  or  marked  as  linM  of  the  land  in  controversy,«ttd 
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of  the  other  tracts  laid  aowiii  hot  bad  been  run  and  marked 
bj  Henry  Fink,  a  deputy  auryeyor  of  Monongalia,  who  then 
reiided  in  the  county  of  Harriaon,  with  the  view  of  laying  off 
the  greater  part  of  the  country  represented  on  the  plat  into 
sanreys  of  ^bout  one  thousand  acres  each;  and  that  he  was  em- 
ployed and  paid  for  that  purpose  by  the  persons  for  whom  the 
said  plats  and  certificates  of  sunrey  were  afterwards  made; 
that  after  the  said  lines  had  been  so  marked  and  Seen,  the  said 
jdats  and  certificates  were  made  out  by  protraction;  not  'by 
the  said  Henry  Fink,  but  by  some  other  person  or  persons 
not  authorised  by  law;  that  said  plats  and  certificates  of  su^^ey 
were  never  recorded  in  the  surveyor's  office  of  Monongalia 
eounty,  nor  there  filed;  but  were  surreptitiously  returned  to 
the  register's  office  and  patents  obtained  thereon." 

It  does  not  appear  from  the  biU  of  exceptions,  that  any  evi- 
dence was  offerad  by  the  defendants  which  was  rejected  by  the 
court,  to  sustain  this,  allegation  of  fraud.  Nor  does  it  appear 
(hat  any  specific  instructions  were  asked  of  the  court  on  any 
evidence  before  the  jury,  conducing  to  prove  the  facts  here 
alleged.  The  statement  can'  only  be  understood  to  refer  to  the 
course  of  argument  which  the  defendants'  counsel  in  the  court 
below  deemed  it  their  duty  to  pursue,  before  the  jury;  and 
which  forms  no  part  of  the  case  now  before  the  court  Other 
parts  of  the  bill  .of  exceptions  contain  a  statement  of  various 
grounds  taken  in  the  defence  below;  but  as  no  instructions  to 
the  jujy  were  requested  on  the  points  thus  made,  they  form 
no  ground  for  a  revision  of  the  proceedings  by  a  writ  of  error. 

On  a  careful  consideration  of  the  points  made  in  the  bill  of 
exceptions,  this  couit  are  opinion  that  (here  is  no  error  in  the 
judgment  of  the  court  below;  and  that  the  judgment  must^ 
therefore,  be  affirmed,  with  costs. 
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Hugh  Botlei  Plaintiff  in    Erbob  v.  Zacharie  anp 

TUBN£B|  DeFENDANTB  IN  EeBOB. 

TIm  JttdgM  of  thit  court,  who  wore  Id  tiio  mliiority  of  Ibo  eoort  upon  tbo  gooo- 
nl  quotUoD  to  to  tbo  coDilUutloDifity  ofitato  iooohroot  Itwi,  concarred  in  tba 
opioloa  of  Mr  Jottico  JohnioD,  io  tbo  ctto  of  Ogdou  ▼.  Siundecs,  12  Wbcotoa, 
SIS.  Thtt  opinion  !•  tboreforo  to  bo  dooinod  tbo  opinion  of  tbo  olhor  judgooy 
wbo  anooted  to  tbit  Judgmont.  Whaieyor  prfaieiploi  wo  ottibliibed  in  tbM 
•  Opinion,  wo  to  be  conoidwed  no  lonfer  open  for  eootroreieji  bvt  tbe  lettled' 
kw  of  tbo  eoort. 

ERROR  to  the  circuit  court  df  the  district  of  Mary  laud. 

Before  this  esse  came  od  for  argument,  Mr  Wirt,  in  behalf 
of  the  plaintiff  (tlie  original  defendant),  inquired  of' the  court, 
whether  the  opinion  of  Mr  Justice  Johnson,  delivered  in  the 
esse  of  Ogden  ▼•  JSaunders,  12  Wheat  Rep.  213,  was  adopted 
by  the  other  judges  who  concurred  in  the  judgnient  in  that 
case. 


Mr  Chief  Justice  Marshall  said.  The  judges  who  were  in 
the  minority  of  the  court  upon  the  general  question  as  to  the 
constitutipnality  of  state  insolvent'  laws,  eobcurred  in  the 
opinion  of  Mr  Justice  Johnson  in  the  case  of  Ogden  y.  Saun> 
ders.  Tliat  opinion  is  therefore  to  be  deemed  the  opinion  of 
the  other  judges  who  assented  to  that  judgment  Whatever 
principles  are  established  in  that  opinion,  are  to  be  considered 
no  longer  op^n  for  contro verqr»  but  the  settled  law  of  the  court 
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Richard  M.  Scott,  Plaintift  in  Error  v.  Ezra  Lu^tt's 
Admini8tratoR|  Defendant  in  Error. 

The  plaintiff  citf mad  in  bis  declanlioD  the  lum  of  one  thousaod  two  bundrcd 
and  forty-one  doIhirf«  end  Itid  hii  damagei  tt  obe  thoatand  dollars:  ar  general 
Terdlct  having  been  gWen  against  him,  the  matter  In  dispute  is  the  sum  he 
claims,  ad  quod  damnum.  The  court  cannot  judicially  take  notice,  that. by 
computation  it  may  poaslbly  be.  made  out  as  matter  of  inference  from  the 
plaintiflTs  declaration,  that  the  claim  may  be  less  than  on*  thousand  dollars; 
much  leas  can  it  iake  such  notice  In  a  case  where  the  plaintiff  might  be  allowed 
interaet  by  a  jury,  so-as  tp  swell  the  claim  beyond  one  thousand  dollars. 

ERROR  to  the  circuit  court  of  the  United  States  for  the 
coiuity  of  Alexandria. 

The  plaintiff  in  error  brought  an  action  of  covenant  on  a 
deed  for  certain  premises  in  the  city  of  Alexandria,  by  which 
the  same  w^re*  granted  to  Ezra  Lunt,  the  defendant's  intestate, 
reserving  a  yearly  rent  charge  of  seventy-three  dollars.  The 
declaration  stated  that  the  plaintiff  became  entitled  to  demand 
and  have  of  the  said  Ezra,  in  his  lifetime,  and  of  the  defendant 
after  his  death,  the  said  annual  rent  of  seventy-three  dollars; 
^  and  the  said  plaintiff,  in  fact  saith,  that  after  the  deaith  of  the 
said  Ezra  there  became  due  and  owing  to  him,  from  the  de- 
fendant, as  administrator  aforesaid,  for  the  rents  aforesaid,  from 
the  8th  day  of  August  1812  to  the  8th  day  of  August  1824, 
the  sum  of  twelve  hundred  and  forty-one  dollars,  which  said 
sum  of  twelve  hundred  and  forty-one  dollars  the  said  defend- 
ant, since  the  death  of  the  said  Ezra  Lunt,  has  altogether  failed 
to  pay  to  the  said  plaintiff;  and  so  the  said  plaintiff  saith,  that 
tiie  said  def^nd^int,  as  admijoistrator  aforesaid,  hath  broken  the 
covenant  aforesaid,  whereby  the  said  plaintiff  hath  been  in- 
jured, and  hath  sustained  damage  to  the  value  of  one  thousand 
dollars,  and  thereof  he  brings  suit.'' 

The  defendants  pleaded  a  re-enUy  on  the  premiras  for  non- 
payment of  the  rent,  by  virtue*  of  the  condition  of  re-entry 
contained  in  the  deed  before  the  day  specified  in  the  declara- 
tion for  the 'payment  of  the  same;  and  that  the  plaintiff  held 
and  occupied  the  premises  vested  in  him  by  the  re-entry. 
Upon  this  plea  issue  was  joined,  and  a  verdict  and  judgment 
were  rendered  in  favour  of  the  defendant. 
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fillb  of  exeeptioiui  to  the  raliag  of  the  eoort  on  nMftlen  of 
law  wiere  toDdered  by  the  pltintiff,  and  thia  writ  of  error  waa 
proaeeuted  hj  him. 

Mr  Jonea,  for  the  defendant,  moved  to  diamim  the  eaaofor 
want  of  juriadiction.  The  deelaration  ahowa  that  the  plaintiflPa 
claiir  doea  not  amount  to  the  aum  of  one  ttooaand  dollara. 
The  action  ia  for  a  rent  charge  of  aerenty-three  dolhaa  per 
annum^  which  is  alleged  to  be  doe  from  the  8th  day  of  Augoat 
1812  t6  the  8th  day  of  Aagaat  1894,  a  period  of  twelTO  yeara; 
and  therefore  amounting  to  no  more  than  the  ipim  of  nine  hun^ 
dred  and  sixteen  dollara.  The  act  of  congreai  anthoriaing 
writa  of  error  to  this  court  in  auita  inatituted  in  the  district  of 
Columbia,  requires  that  the  value  of  the  property,  or  the  aum 
in  controveray,  ahall  be  one  thousand  dollars..  By  the  plain- 
tiflPs  own  showing,  there  ia  no  juriadiction.  The  aasertion 
that  the  ground  rent  amounta  to  twelre  hundred  and  forty-one 
dollara,  ia  contradicted  by  the  atatement  that  the  rent  ia  in 
arrear  for  twelve  yeara,  and  no  more,  from  8th  Angnat  181S 
to  8th  Auguat  18S4. 

No  intereat  b  allowed  on  a  rent  charge  in  arrear. 

Where  the  declaration  4oe0  hot  show  a  prima  fade  daim  to 
an  amount  which  will  give  jurisdiction,  it  is  admitted  that  thia 
may  be  proved  aliunde.  But  here  there  ia  nothing  more  than 
the  pleadings;  and  they  establiah  that  the  actual  claim  ia  leas 
than  one  thousand  dollara. 

Mr  Swann,  for  the  plaintiff  in  error,  argued,  that  the  court 
trill  take,  aa  the  rule  for  juriadiction,  the  amount  stated  in  the 
declaration.  2  Dallas,  358;  6  Crandi,,lS.  It  ia  there  repre- 
aentad  aa  twelve  hundred  and  forty-one  dollara,  and  the  dam- 
agea  are  claimed  to  be  one  thousand  dollars.  The  defendant 
aeta  up  the  defence  of  a  re-entry;  and  thus  the  whole  of  the 
right  of  the  plaiatUr  to  the  rent  chaige  of  aeveoty-three  dolUra 
per  annum  waa  in  iasue.  It  is  thia  right  which  ia  now  ^ore 
thia  court  on  the  writ  of  error,  and  its  value  far  eaceeeda  one 
thouaand  dollars. 

If  the  court  will  look  at  the  amount  of  the  rent  in  arrear, 
and  iid  the  intereat  upon  the  same,  there  ia  a  aum  much  greater 
than  one  thouaand  dollara  claimed.    The  recovery  here  can 
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only  be  from  the  administrator  of  the  amount  of  aaaetsf-but  if 
the  court  dismiss  the  writ  of  errori  the  plaintiff  cannot  go 
against  the  land  for  the  residue  of  the  arrears. 

Mr  Chief  Justice  Ma&shall  deltrered  the  opinion  of  the 
Court 

Upon  an  inspection  of  (he  record,  it  appears  that  the  plain- 
tiff claims  in  his  declaration  the  sum  of  twelve  hundfed'and 
forty-one  dollars  as  remaining  due  to  him,  and  he  has  laid  the 
ad  damnum  at  one  thousand  dollars.  Under  such  circumstances^ 
a  general  verdict  having  been  given  agpuntt  him,  the  matter  in 
dispute  is,  in  our  opinion,  the  sum  which  he  claims  in  the  ad 
damnum.  The  court  cannot  judicially  take  notice,  that  by  com- 
putation it  may  possibly  be  made  out  as  matter  of  inference 
fiom  the  decltfation,  ihat  the  plaintiff's  claim,  in  reality,  must 
be  less  than  one  thousand  dollars:  miirh  less  can  it  take  such 
aottte  in  a  case  where  the  plaintiff  might  be  allowed  interest  on 
liis  claim  by  the  jury,  so  as  to  swell  his  claim  beyond  one 
thousand  dollars.  The  motion  to  dismiss  for  want  of  jurisdic- 
tion is  overruled. 
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The  United  States  ▼.  Thomas  S.  Retbitak. 

IsdietiiMnt  aftioat  the  darendant,  chai^piig  bim  witli  ha? ing  iimted  a  commiaaioa 
in  tb«  United  Statea  for  a  ? aaael,  to  Cha  iDUot  that  Iha  TcaMi  nigbt  ba  aa- 
ployad  ia  Iba  aCrrica  of  a  foreign  people  to  cruiie  and  commit  boftilhiaa  againaC 
Iba  a^peior  of  Brazil,  witb  whom  tba  United  Stataa  waia  at  pcaee,  ajlainal 
tho  ^ct  of  eongratf ,  kc.  The  aecond  coont  charged  the  defendant  with  havmg 
dalivered  a  commiaaloa  to  John  Chata  for  ttte  Hlie  purpose  and  intent.  Tba 
fotmh  coont  charged  bIm  with  having  i$iued  a  emnmiMMion  to  Chaaa  for  tba 
nha  purpoee.  Evidence  waa  given  to  prove  that  tba  vafltel  was  built  and  fitted 
out  for  Chaaa  In  Ba]timore,.tbat  aba  changed  her  name,  boiated  tba  Boaaoa 
Ayrean  flag  at  St  Eoatatia,  and  made  a  cruiaa  under  the  command  of  Chaaa, 
capturfaig  vaaaala  balongiog  to  the  aubjecta  and  government  of  Brazil.  Also* 
that  Chiaa  bad  been  Indicted  for  aeceptmg  in  the  district  of  Maryland  a  com- 
miaaloo  to  eruiaa»  and  cmtelng  witb  tba  aaid  privateer  againat  the  subjacia 
and  goTamment  bf  Brazil;  and  that  a  bench  warrant  bad  been  repaatedly  isnied 
for  him,  bat  that  be  could  not  be  found.  The  counael  for  the  United  States 
aaked  a  competent  witneaa,  whether  he  aaw  a  commisaion  on  board  the  pilva- 
taar?    Held  that  auch  evidence  was  admiaiibla. 

Tba  avidanca  falls  within  tba  rale  that  where  tba  non  production  of  Iba  written 
inatrament  Is  satisfactorily  accounted  for,  aatlafoctory  evidaoca  of  ita  aiiateaca 
and  eontenta  may  be  ahown.  Tbb  is  a  general  rule  of  evidence  applicaUa  to 
Cfiminai  as  well  as  to  civil  suits:  and  a  contrary  rule  not  only  might,  but  pro- 
bably would  render  tba  law  entirely  nugatory;  for  tba  ollMidar  would  only 
have  to  destroy  the  commission,  and  bla  escape  from  punlabmant  would  ba 
certain. 

Tba  rola  as  to  tba  admiaslon  of  secondary  evidence  does  not  require  the  strongest 
poasibia  avidanea  of  tba  matter  in  dispute;  but  only  that  no  avidanca  ahall  be 
given,  which,  from  the  nature  of  the  transaction,  suppnaes  there  is  better  evi* 
danea  of  tba  fact  attainable  by  the  party.  It  la  aaid'  In  the  booka,  that  tba 
groond  of  tba  raia  la  a  snapidan  of  fraud;  and  If  there  la  batter  evidence  of  tlia 
fiiet  wbleb  ia  withheld,  a  presumption  ariaea  that  the  party  baa  some  secret  or 
sioietar  motive  In  not  producing  it.  Rnlea  of  avidanca  are  adopted  for  praeti* 
cal  purpoaaa  In  tba  adminlstialioa  of  justice;  and  must  ba  so  applied  as  to  pro- 
mote Iba  ends  for  which  they  are  designed. 

THIS  case  came  before  the  court,  on  a  division  of  opinion  by 
the  judges  of  the  circuit  court  for  the  district  of  Maryland. 

Thomas  S.  Reybum,  the  defendant,  was  indicted  under  the 
provbions  of  the  third  section  of  the  act  of  congress^  passed 
April  20,  1818,  entitled  **  an  act  in  addition  to  the  act  f&r  the 
punishment  of  certain  crimes  against  the  United  States,  and 
to  repeal  the  acts  therein  mentioned." 

The  indictment  contained  four  counts;  the  questions  on  which 
the  judges  of  the  circuit  court  were  divided,  were  presented 
under  the  first  and  second. 
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The  first  coiint  charged,  that  Thomas  S.  Reybupn,  the  de* 
feD'daoty  on  the  1st  day  of  July  1888,  at  the  district  or  Mary- 
land, within  the  territory  and  jurisdiction  of  the  United  States, 
with  force  and  arms  did  issue  a  commission  for  a  certain  vessel 
called  the  Jane,  otherwise  called  the  Congresso,  to  the  intent 
that  such  vessel  might  be  emplo'yed  in  the  service  of  a  foreign 
people,  that  is  to  say,  in  the  service  of  the  United  Provinces 
<ff  Rio  de  la  Plata,  to  cruise  and  commit  hostilities  against  the 
subjects  and  property  of  a  foreign  prince,  that  is  to.  say,  his 
imperial  majesty,  the  constitutional  emperor  and  perpetual  de- 
fender of  Brazil,  with  whom  the  United  States  then  were  and 
still  are  at  peaee,  against  the  form  of  the  act  of  congress  in  such 
case  made  and  provided,  and  against. the  peace,  government 
and  dignity  of  the  United  States. 

The  second  count  was  as  follows: 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
iiirther  present,  that  the  said  Thqmas  G.  Reyburn,  on  the  day 
and  year  aforesaid,  at  Ihe  district  aforesaid,  within  the  terri- 
tory and  jurisdiction  of  the  United  States,  and  within  the  juris- 
diction of  this  court,  did  with  force  and  arms  deliver  a  com- 
mission for  a  certain  other  vessel,  called  the  Jane,  otherwise 
xalled  the  Congresso,  to  the  intent  that  such  vessel  might  be 
employed  in  the  service  of  a  foreign  people,  that  is  to  say,  the 
service  of  the  United  Provinces  of  Rio  de  la  riata,  to  cruise 
and  commit  hostilities  against  the  subjects  and  property  of  a 
foreign  prince,  that  is  to  say,  against  the  subjects  and  property 
of  his  imperial  majesty,  the  constitutional  emperor  and  perpe- 
tual defender  of  Bnizil,  with  whom  the  United  States  then 
were  and  still  are  at  peaee,  against  the  form  of  the  act  of  con- 
gress in  such  case  made  and  provided,  and  against  the  peace, 
government  and  dignity  of  the  United  States* 

On  the  trial  of  the  cause,  the  United  States  offered  in  evi- 
dence, that  the  privateer  reCerred  to  in  the  indictment  was  built 
and  fitted  oat  in  the  port  of  Baltimore  in  tfie  district  of  Mary- 
land, for  a  certain  John  Chase,  also  therein  mentioned:  that 
the  Jane  was  commanded  from  the  port  of  Baltimore*  to  St 
Barts,  thence  to  St  Eustatia  in  the  West  Indies,  and  the  crew 
was  shipped  in  said  port  of  Baltimore,  at  the  request  of  Frank- 
lin Chase,  a  brother  of  said  John  Chase,  the  said.  Cranklitf 
Chase  being  the  only  person  known  to  the  thtppeP)of  the  crew; 
Vol.  VI.— «  iJ 
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that  she  sailed  from  the  said  port  to  the  West  Indies,  uodet 
the  name  of  the  Jane,  that  at  St  Eustatja  the  said  vessel  hoisted 
Baenos  A  jrean  coloursi  changed  her  name  to  that  of  the  Con- 
gresso,  and  performed  a  cruise,  under  the  command  of  the  said 
John  Chase,  exercising  therein  acts  of  hostility  against  the 
subjects  and  government  of  Brazil. 

The  United  States  further  gave  in  evidence,  from  the  records 
of  this  court,  that  the  aforesaid  John  Chase  stood  indicted  for 
a  misdemeanour  for  aca  'pting  in  the  district  pf  Maryland  a  com- 
mission to  cruise,  and  Tor  cruising  with  the  said  privateer 
against  the  government  and  subjects  of  the  empire  of  Brazil; 
that  a  bench  warrant  had  been  repeatedly  issued  out  against  said 
Chase,  but  that  he  could  not  be  found,  and  the  process  was 
always  returned  non  est  inventus. 

Whereupon  the  counsel  for  the  United  States  proceeded  to 
inquire  of  a  Icgal  and  competent  witness,  whether  he  saw  a 
commission  on  board  the  said  privateer?  But  the  traverser, 
by  his  counsel,  objected  to  the  admissibility  of  any  evidence 
relative  to  the  character  or  the  contents  of  the  said  commiss- 
ion, because  the  commission  wss  not  produced  by  the  United 
States  or 'obtained  from  any  witness,  nor  a  copy  procured  from 
the  public  archives  of  Buenos  Ayres,  nor  its  destruction  proved, 
nor  any  efforts  to  procure  it  shown  by  the  United  States. 

And  the  judges  of  the  aforesaid  court,  being  opposed  in 
opinion  upon  the  admissibility  of  the  said  evidence,  do  at  the 
request  of  the  attorney  of  the  United  States  for  the  district  of 
Maryland,  state  and  certify  their  said  opposition  in  opinion  to 
the  supreme  eourt  of  the  United  States,  according  to  the  act  of 
congress  in  Such  case  made  and  provided. 

The  case  was  argued  for  the  United  States  by  Mr  Williams, 
district  attorney  of  the  United  States  for  the  Maryland  dis- 
trict, and  Mr  Taney,  attorney-general,  for  the  United  States; 
and  a  written  argument,  on  behalf  of  the  defendant,  was  sub- 
to  the  court  by  Mr  M'Mshon,  and  Mr  Glenn. 


For  the  United  States  it  was  argued,  that  the  material  facts 
in  the  ease  were,  that  the  commission,  of  the  contents  of  which 
tHe  United  States  proposed  to  give  evidence  without  producing 
it,  was  seen  on  board  of  the  privateer  in  the  service  of  Bue- 
nos Ayres,  commanded  by  captain  John  Chase. 
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No  oertioiis  of  the  United  States,  and  no  process  of  the 
eourt  coald  oompel  its  production.  And  Chase  himself,  who 
was  in  possession  of  it,  if  within  the  reach  of  the  process  of 
the  court,  would  not  be  bound  to  produce  it;  because  it  would 
tend  to  eriniinate  himself,  and  convict  him  on  an  indictment 
then  pending  against  him.  It  is  a  case,  then,  in  which  no  exer- 
tions of  the  party,  and  np  process  from  the  court  would  enable 
them  to  produce  the  commission  itself.  It  was  absolutely  out 
of  their  power  to  obtain  it 

The  rule  of  evidence  is,  that  in  a  case  o^  this  sort,  the 
written  evidence  roust  itself  be  produced,  if  it  is^in  the  power 
of  the  party,  by  any  reasonable  exertions  on  his  part  to  pro- 
cure it  But  if  he  is  not  in  fault  and  no  rea.sonable  exertions 
on  bis  part  will  enable  him  to  obtain  the  writing  itself,  he  may 
fhien  offer  parol  evidence  of  its  contents.  Indeed  the  rule  may 
justly  be  stated,  still  more  generally.  And  where  the  highest 
and  best  evidence  the  nature  of  the  case  admits  of,  is  out  of  the 
reach  of  the  purty,  without  his  fault,  he  may  resort  to  secon* 
dory  evidence.  . 

Where  a  subscribing  witness  to  an  instrument  is  dead,  or 
OQt  of  the  reach  of  the  process  of  the  court,  his  hahd  writing 
may  be  proved.  1  Stark.  Ev.  338.  'And  where  a  witness 
becomes  incapacitated,  so  as  to  put  it  put.  of  the  power  of  the 
party  to  obtain  the  testimony.  8  Esp.  Rep.  697.  The  wit- 
ness had  maried  the  plaintiff. 

Itmay  be  said,  that  these  cases  nderely  sppiy  to  iiiatrumental 
witnesses. 

The  principle  is  the  same.  It  is,  that  secondary  evidence  is 
received,  because  it  is  not  \x\  the  power,  of  the  party  to  offer 
the  best  The  best  evidence  would  be  the  witness  himself: 
but  as  that  testimony  could  not  be  procured,  the  secondary 
evidence,  proof  of  his  hand-writing,  is  received. 

The  same  role  applies  to  the  instrument  itself.  The 
writing  is  the  best  evidence;  but  if  it  is  not  in  the  power  of 
the  party  to  produce  it,  he  may  oflfer  secondary  evidence,  that 
is  parol  evidence  of  its  contents.  Parol  evidence  may  be  given 
of  instruments  in  the  possession  of  the  party.  1  Stark.  Ev. 
361;  Arch.  Plead.  Evid.  78;  13  Johns.  Rep.  90;  1  Phil. 
Ev.  39;  1  Leach's  C.  C.  330;  17  Johns.  Rep.  S3a  .  It  is  not 
the  notice  that  makes  the  evidence  admissible.    The  notice  is 
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required  to  prevent  fraud  and  surprise.  The  secondary  evi- 
dence  is  admitted,  because  it  is  out  of  the  power  of  the  party 
to  procure  it.  He  cannot  by  any  exertions  compel  the  pro- 
duction of  it 

This  being  the  case  with  instruments  in  possession  of  the 
adversary,  why  will  not  the  same  rule  apply  to  instruments  in 
the  possession  of  any  other  person;  provided  the  party  requir* 
ing  them  is  equally  incapable  of  procuring  them  ?  There  is 
no  distinction  in  principle,  and  the  authorities  show  that  there 
has  been  no  distinction  in  practice.     9  Petersd.  159,  note. 

Whenever  the  instrument  is  out  of  th&  power  of  the  party, 
secondary  evidence  may  be  produced.  On  an  indictment  for 
detaining  a  bill  of  exchange,  under  pretence  of  getting  it  dis- 
counted for  the  party;  it  was  proved  to  be  in  the  hands  of 
another  party  who  refused  to  produce  it  Parol  evidence  was 
received  of  its  contents.  9  Petersd^  162;  1  Leach's  C.  Law, 
330  (272). 

Commonwealth  v.  Snell,  3  Mass,  Rep.  85.  This  was  an 
indictment  for  passing  a  forged  notCf  and  a  copy  was  received 
in  evidence.  The  rule  is  there  laid  down,  ''that  if  an  instru- 
ment cannot  be  produced,  the  prosecutor  being  in  no  fault,  the 
next  best  evidence  will  be  admissible." 

A  copy  of  an  obligation  made  at  Carraccas  and  certified 
by  a  notary,  was  receiv^  in  evidence.  Mauri  v.  Hefrernan,13 
Johns.  Rep.  58.  In  this  case  no  doubt  is  expressed  about  the 
propriety  of  receiving  secondary  evidence.  The  only  doubt 
was,  whether  the  notarial  copies  should  form  a  part  of  the 
secondary  evidence.  A  written  contract,  deposited  with  a  third 
person  in  the  state  of  Ohio  by  the  parties,  may  be  proved  by 
the  depositary,  without  producing  the  original.  A  copy  was 
proved  by  him  under  a  commis9«on.  Bailey  v.  Johnson,  9 
Cowen,  115. 

The  following  case,  recognizes  ihe  authority  of  the  cases 
before  referred  to;  bat  seems  to  make  it  necessary  that  the  third 
party  should  have  the  possession  irom  or  under  the  person 
against  whom  it  is  proposed  to  use  it  Judge  Tilghman's 
opinion  supports  substantially  the  principle  contended  for. 
The  evidence  was  refused  on  the  ground  of  policy.  Judge 
Yeates's  opinion  appears  to  narrow  the  principle.  Hniy  v. 
Pentland,  2  Serg.  &  Kawle,  31. 
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Notice  in  this  case  would  haye  been  an  idle  ceremony;  the 
defendant  could  not  produce  it,  and  the  evidence  of  the  United 
States  shows  that  they  could  not  produce  it  It  would  be  absurd 
to  notify  him  to  do  what  it  is-  adnxitted.he  could  not  ;iccom- 
plish.    13  Johns.  Rep.  58.     3  Mass.  Rep.  85.     9  Cowen,  115. 

But  in  this  case  notice  would  not  have  been  necessary  even 
if  the  defendant  had  been  in  possession  of  the  commission. 
14  I^ast,  274.  13  Johns.  Rep.  93.  3  Mass.  85.  9  Petersd. 
159,  note.     9  Peterd«  162. 

It  is  objected  that  no  efibrts  were  made  to  procure  it  Ex- 
ertions are  required  only  where  there  is  a  reasonable  pros- 
pect of  success;  not  where  it  is  previously  known  that  they 
most  be  unavailing. 

What  means  could  the  United  Statea  use  to  get  this  com- 
mission? What  process  would  have  brought  captain  Chase 
before  the  court?  K  he  was  before  the  court,  would  any  court 
compel  him  to  produce  the  commission.  As  all  efforts  would 
have  "been  unavailing,  the  law  will  not  require  that  which  can 
accompliah  nothing.  It  does  not  require  that  which  must  be 
but  a  vain  effort,  and  can  produce  no  result. 

It  is  also  objected  that  a  copy  might  have  been  procured  from 
the' government  of  Buenos  Ayres. 

1.  Had  we  a  right  to  demand  a  copy?  Were  the  govern- 
ment bound  to  give  it  to  us?  2.  Was  there  any  reason  to 
suppose  that  it  would  have  been  given  as  a  matter  of  comity? 
Would  they  give  it  to  assist  a  prosecution,  in  a  foreign  country, 
topiinish  one  of  their  own  commanders?  3.  If  they  gave  a 
copy  of  a  commission  to  that  vessel  aifd  that  officer,  how  would 
that  prove  it  to  be  a  copy  of  the  one  seen,  by  the  witness? 
How  .would  it  prove  that  it  was  a  copy  of  one  issued  in  Balti- 
more? 4.  There  is  no  evidence  that  those  commissions  are 
recorded  in  any  office  in  Buenos  Aycig^.  5.  From  the  nature 
of  the  transaction  charged  in  the  indictment,  they  cannot  be 
spppoted  to  be  recorded;  for  if  they  are  issued  in  Baltimore, 
they  must  be  seat  to  an  agent  in  blank;  for  the  name  of  the- 
'  vessel  and  the  captain  could  not  "be  known  to  the  government^ 
and  the  government  would  hardly  give  a  copy  to  prove  itself 
guilty  of  such  conduct  6.  But  suppose  a  copy  under  seal  to 
be  produced,  .the  seal  would  hot  prove  itself;  it  must  be  proved 
by  parol.     United  Sutes  v.  Palmer,  3  Wheat  695.     See  the 
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objection  in  that  case  in  page  615.  Ivie  Eatrella,  4  Wheat 
S04. 

Ify  therefore,  a  copy  under  seal  could  have  been  procured, 
the  verity  of  it  must  have  depended  on  parol  evidence.  It 
would  be  proved  by  parol,  that  the  contents  of  the  original 
were  the  same  with  the  copy  produced.  If  the  witness  proves 
the  contents  in  any  other  way,  is  it  not  equally  admissible? 
Hie  copy  certified,  would  not  be  a  copy  examined  by  a  wit- 
ness. The  truth  of  it  would  depend  on  the  certifying  officer. 
And  before  an  examined  copy  is  required,  there  must  be 
grounds  for  asserting  that  a  copy  is  there;  and  there  must  be 
reasonable  grounds  for  supposing  that  an  examinMcopy  would 
have  been  furnished  for  the  purposes  of  this  indictment 

It  would  seem  that  the  commission  of  a  privateer,  or  the 
character  of  a  vessel,  may  be  proved  without  producing  the 
commission  or  a  copy  under  seal.  9  Wheat  615, 635.  And 
where  (he  commission  is  proved  to  be  lost,  the  court  has 
admitted  parol  testir  lony  of  its  character  and  contents,  without 
insisting  on  endeavours  to  procure  a  copy.  The  Estrella,  4 
Wheat  298,  SOS. 

The  counsel  for  the  defendant  contended,  that  the  evidence 
offered  in  this  cause,  concerning  which  the  judges  of  the  court 
below  differed  in  opinion,  was  inadmissible.  1.  Because  the 
evidence  so  offered  was  of  a  secondary  character.  2.  Because 
the  ftcti  proved  did  not  present  a  proper  case  for  the  admission 
ot  secofuUtry  evidence.  3.  Because  the  evidence  offered  was 
not  the  next  best  evidence,  of  which  the  nature  of  the  case  ad* 
mitted* 

Ist  point  The  offence  imputed  to  the  traverser,  as  described 
in  all  tl^e  counts  of  this  indictment,  is  defined  by  the  act  of 
congress  of  20th  April  1818:  and  to  the  establishment  of  the 
offence  as  there  defined,-  it  should  appear  that  the  traversery 
with  a  view  to  the  employment  of  the  vessel  in  question,  in  the 
manner  and  for  the  purposes  charged,  had  issued  or  delivered 
for  such  vessel,  a  unitten  warrani  or  authority  for  such 
emploj/mentf  emanating  in  /act  from  the  government  qf 
the  Unit^  Promnees qf  JSio  de  la  Plata.  The  word  <«eom- 
miasiony''  ex  vi  termini,  imports  a  written  autbori^  from  a 
competent  aDilroe»  given  to  anv  person  aa  his  warrant  for  the 
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exerdae  of  the  powers  which  it  delegatefli  The  act  of  ^  imu- 
ing-or  deliyeriog^  the  commiasioQ  being  the  oflknee,  the  |te» 
tote  manifestly  relates  only  to  a  writteoi  or  to  what  is  the  same 
thingi  a  printed  authority;  an4  entirely  excludes  the  notion 
that  a  mere  verbal  authority  is  within  its  provisions.  The 
nature  and  objects  of  the  act  of  1818|  also  clearly  indicate^ 
that  the  commissiooi  to  be  suchi  must  emanate  from  a  govern* 
ment  competent  to  give  it;  and  must  in  fact  authorise  the  em- 
ployment of  the  vessel  in  the  manner  charged.  That  act  has 
for  its  olgects  the  preservation  of  our  neutral  relations,  and  the 
strict  enforcement  of  the  obligations  of  all  persons  being  within 
the  limits*  of  our  country  to  respect  its  neutral  character:  and 
in  the  instance  under  consideratioui  to  effect  these  objects  it 
prohibits  belligerent  nations  or  their  agents,  from  commission- 
ing any  persons  within  our  territory  for  the  prosecution  of  their 
warfaire.  The  delivery  of  a  mere  pseudo-commission,  what- 
ever it  may  be,  is  no  violation  of  neutrality  within  the  mean- 
ing of  this  act;  nor  is  the  oflencis  here  charged  established,  a^ 
has  been  contended,  by  the  mere  use  of  a  paper  purpoiiing  to 
be  aeommission,  in  the  manner  and  for  the  purposes  charged. 
This  c^nce  consists  in,  and  is  complete  by  the  act  of  issuing 
or  delivering  the  commission  for  the  purposes  charged;  without 
reference  to  the  use  which  may  afterwards  be  made  of  it,  aod 
even  if  it  never  be  used.  It  rests  solely  upon  the  nature  and 
efficacy  of  the  commission  alleged  to  have  been  issued  or  deli* 
vered,  and  the  intent  in  issuing  or  delivering  it  The  written 
document,  the  commisiion  itse\f,  muet  ther^ore  be  produced, 
that  it  may  appear,  or  be  ptaoed  to  be  what  it  i$  alleged 
tobe. 

The  (Base  at  bar  is  also  clearly  within  the  general  rale  of  the 
criminal  law.  ^  That  written  instruments,  where  they  form 
the  gist,  or  a  part  of  the  gist  of  the  offence  charged,  most  be 
set  forth  or  recited  in  the  indictment,  and  that  if  not  so  set 
forthy  the  reason  for  such  omission  must  appear  upon  the  faee; 
of  the  indictmenf  Illustrations  of  this  g^eral  rule  will  \i% 
fbond  in  the  cases  of  forgery,  for  which  see  I  Eut's  Rep.  180. 
%  Leaeh's  C.  L.  667,  808.  S  East's  C:  Law,  975.  Common- 
wealth V.  Houghton,  8  Mass.  Qtep^  107:  and  cases  of  libels^ 
threatening  letters  and  challengesb  Of  indictments  for  not  obey- 
ing the  orders  or  warrants  of  justices  of  the  peace:  2  Chitty's 
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C.  Law,  Eog.  ed.  263,  283.  Of  indictmeDts  ior  •elliog  foreigii 
lottery  tickets,  in  the  cases  of  State  of  Maryland  ▼.  Scriboer, 
and  Same  t.  Barker,  te  Gill  and  Johnson's  Md.  Rep.  259, 
the  rule,  its  reasons,  and  the  exceptions  to  it,  are  perspicu* 
ously  stated*  If,  then,  this  case  be  one  in  which  it  is  ne- 
cessary that  the  indictment  should  haye  set  forth  the  commiss- 
ion, or  haye  assigned  some  sufficient  reason  for  the  omission, 
the  bohimission  itself  is  clearly  the  primary  testimony,  and 
should  haye  been  produced  at  the  trial,  if  that  were  practicable. 

These  remarks  upon  this  point  haye  been  deemed  necessary, 
only  because  the  contrary  doctrine  was  strenuously  conteoded 
for  in  the  court  below. 

Sd  point.  The  general  rule  as  to  the  admission  of  secondary 
eyi^ence  of  the  contents  of  a  written  instrument  is,  that  such 
eyidenoe  may  be  receiyed  where  the  written  instrument  has 
been  lost  or  destroyed,  or  there  is  proof  to  warrant  the  pre- 
sumption of  its  loss  or  destruction;  or  where  it  is  in  the  pos- 
session of  the  defendant,  and  notice  has  been  giyen  to  him  to 
produce  it,  or  the  action  or  indictment  charges  him  with  the 
possession  of  it  The  present  case  is  without  this  rule.  There 
is  no  eyidence  of  loss  or  destruction  of  the  commission;  and 
the  character  of  the  instrument,  as  one  highly  important  to  the 
persons  exercising  it,  forbids  the  presumption,  in  the  absence 
of  all  proof,  that  it  has  been  lost  or  destroyed.  In  this  instance, 
the  secondary  eyidence  is  alleged  to  be  admissible,  because  the 
commission  is  supposed  to  haye  been  traced  to  the  possession 
of  a  third  person,  not  charged  by  this  indictment,  whose  at- 
tendance as  a  witness  to  produce  the  commission,  or  proye  its 
losp-  Of  destruction,  cannot  be  procured.  It  may  therefore  be 
questioned,  whether  it  is  not  more  properly  a -case  of  dqfeciive 
proqff  than  one  of  secondary  evidence.  Jackson  ex  dem. 
Liyingiloo,  16^  Johns.  Rep.  Id3. 

But  conceding  the  case  to  be  analogous  to  those  in  which 
saoondary  eyidence  has  been  admitted,  in  the  absence  of  the 
attesting  witness,  to  proye  the  execution  *of  a  bond^  fcc.  and  to 
which  it  has  been  assimilated,  there  should  haye  been  full 
proof  of  diligent  efforts  on  the  part  of  the  goyernment  to  pro- 
care  the  attendancef  of  the  third  person,  to  whose  possession  it' 
is  said  to. haye  been -traced.  Such  eyidence  is  necessary  to  let 
in  the  proof  either  of  the  exiettnce  or  of  the  contents  of  the 
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eommission.  The  King  v.  The  Inhabttaota  of  Castleton^  6 
Term  Rep.  236.  WiUiama  tod  others  y.  Tounghusbtnd,  1 
Starkie^s  Rep.  139.  It  should  have  been  proved,  either  that 
the  witness  was  without  the  jurisdiction  of  the  court,  as  in  the 
cases  of  Prince  v.  Blackburn,  2  East's  Rep.  250f  and  Hodnett 
V.  Toman,  1  Starkie's  Rep. ;  or  that  diligent  efibrts  had  been 
made  to  find  him,  which  had  failed.  Cunliffe  v*  Seftoff,  8 
East  183.  In  this  case  no  such  proof  was  ofiered,  nor  was 
even  a  subpoena  issued  to  procure  the  attendance  of  Chase. 
The  government  relies  solely  upon  the  pendency  of  an  indict* 
ment  agpinst  Chase,  and  the  return  of  non  est  inventus  to  the 
process  upon  that  indictment  The  rule  in  question,  however, 
requires  the  proof  of  due  diligence  to  procure  the  attendance  of 
the  witness,  in  the  partieular  ease;  and  the  want  of  it  cannot 
be  supplied  by  the  proof,  that  sadi  diligence,  used  in  another 
ease,  has  liuled  to  procure  his  attendance.  Had  Chase  been 
vi^ted  as  a  witness  in  any  cause  in  which  no  subpoena  had 
been  issued,  nor  any  eflforts  made  to  procure  his  attendance, 
the  fact  that  he  had  been  summoned  in  other  ciuses,  and  that 
his  attendance  could  not  be  procured  in  those  causes,  would 
have  furnished  no  ground  for  the  continuance  of  the  cause  in 
which  he  had  not  been  summoned.  Diligence  used  in  one 
cause,  cannot  be  reflected  upon  another;  so  as  to  excuse  negli- 
gence in  the  latter.  Where  proof  of  diligent  efforts  to  procure 
a  witness  is  necessary,  it  must,  as  well  in  cases  where  second- 
ary evidence  is  to  be  let  in,  as  in  those  where  the  trial  is  to  be 
suspended  because  of  his  absence;  apply  to  the  particular  case. 
A  contrary  doctrine  might  lead  to  the  grossest  abuses.  In  the 
present  instance,  the  proof  offered  is  used  to'  raise  a  presump- 
tion, where  the  fact  to  be  presumed,  if  it  did  exist,  might  have 
been  fully  established.  Chase  was  a  resident  of  Baltimore, 
and  there  fitted  out  the  vessel  in  question.  The  court  will  not 
presume  that  he  was  without  the  jurisdiction  of  the  court  be- 
low, or  that  his  attendance  could  not  have  been  procured  by 
diligent  efforts,  from  the  mere  return  of  process  in  another 
casei  when  with  due  diligence  in  this  ease,  the  facts  to  be 
presumed,  if  they  existed,  might  have  been  expressly  estab- 


It  is  submitted,  also,  in  connexion  with  this  branch  of  the 
subject,  that  the  evidence  offered,  goes  only  to  the  fact  that  a 
Vol.  VI.— 2  V 
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commiflsioD  was  seen  in  the  vessel.  There  is  no  proof  that  it 
was  Chase's  property,  and  none  tracing  it  to  his  possession 
then  or  at  any  oUier  period.  Non  constat,  that  it  was  tlien, 
has  been  since,  or  is  now  in  his  possession;  and  until  this  shall 
appear,  there  is  no  foundation  for  the  introduction  of  this  tes- 
timony, because  of  his  alleged  absence. 

3d  point.  The  evidence  offered  is  not  the  proper  secondary 
evidence,  because  it  is  not  the  next  best  evidence  of  the  exist* 
ence  and  contents  of  the  commission,  of  which  the  nature  of 
the  case  admits.  The  paper  in  question  is  a  written  act  of 
state,  emanating  from  a  foreign  and  recognised  government, 
and  one  of  which  the  court  will  presume,  in  the  absence  of  all 
proof  to  the  contrary,  there  remains  with  the  government 
issuing  it,  a  record  or  duplicate.  The  rule  as  to  the  proper 
proof  of  foreign  wriiien  lawSf  will  here  apply.  Such  laws 
miist  be  proved  by  the  production  of  an  authenticated  copy; 
or  if  •that  cannot  be  had,  of  a  sworn  copy.  Hulle  v.  Height- 
man,  4  Esp.  Rep.  75;  Clegg  v.  Levy,  3  Camp.  166;  Miller  v. 
Heinrick,  4  Camp.  155;.  Consequa  v.  Willing  and  others, 
1  Peters's  CO.  Rep.  225;  Robinson  v.  Clifford,  2  Wash.  C. 
C.  Rep.  2.  And  the  courts  will  not  presume  that  an  authenti- 
cated copy,  or  a  sworn  copy  cannot  be  had,  until  proof  made, 
that  due  efforts  were  used  to  obtain  it,  which  had  failed:  Seton 
V.  The  Delaware  Insurance  Company,  2  Wash.  C.  C.  Rep. 
176;  and  also  Church  v.  Hubbard,  2  Cranch,  236  to  239. 
The  ""same  principle  is  applicable  to  the  acts  of  state  of  a 
foreign  government;  note  (a)  to  Buchanan  v.  Rucker,  i  Caimp. 
65.  It  is  a  general  rule  that  wlien  an  original  document  is 
lost,  the  next  biest  evidence  of  it  is  an  authenticated  or  exa- 
mined copy,  which,  if  it  exists,  and  can  be  found,  must  be 
produced :  United  States  v.  Britton,  2  Mason's  C.  C.  R.  466. 
So  where  two  or  more  parts  of  a  deed  have  been  executed,  the 
loss  or  destruction  of  all  the  parts  should  be  proved  before 
secondary  evidence  of  its  contents  can  be  received.  Bull.  N. 
P.  254;  6  T.  R.  236.  If,  therefore,  it  was  proved  that  there 
was  a  record  or  duplicate  of  the  commission  in  the  archives  of 
the  government  of  Buenos  Ayres;  before  parol  evidence  could 
be  offered  of  its  contents,  it  would  be  necessary  to  prove  that 
ari  authenticated  or  examined  copy  could  not  be  had.  In  this 
case«  the  court  will  presume  that  there  is  such  a  record;  it 
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being  the  nmgfi  of  all  goyernmeDts  to  pi^eaerve  some  record  of 
their  pablic  acts  aD4  comniiasiona.  The  courts  hare  presumed 
aa  to  laws,  from  their  nature  and  objectSi^  that  thejr  were  writ- 
ten, and  that  copies  of  them  could  be  procured.  Cases  above 
cited  from  S  Wash.  C.  C.  Rep.  176. 

The  rules  here  stated,  as  to  the  introduction  of  secondary 
evidence,  apply  aa  well  to  criminal  as  to  civil  cases;  nor  is  the 
necessity  for  producing  Chase  as  the  witness,  ip  whose  ^os- 
•ession  the  commission  is  said  to  have  been,  or  for  using  due 
e5prts  to  procure  his  attendance,  dispensed  with  by  the  sug- 
gestion, even  if  founded  in  fact,  that,  the  production  of  that 
commission  might  tend  to  criminate  Chase  himself.  The  pri- 
vilege of  refusing  to  answer  on  that  ground;  is  one,  personal  to 
Chase  himself,  of  which  he  may  avail  himself  or  not  at  hb 
pleasure;  and  does  not  aflfect  his  competency  as  a  witness,  or 
establish  the  presumption,  that  the  primary  testhnony  could 
not  be  obtained  by  producing  him  as  a  witness. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 

This  case  comes  up  from  the  circuit  court  for  the  district  of 
Maryland  on  a  certificate  of  division  of  opinion,  touching  the 
admission  of  testimony  ofiered  on  the  part  of  the  United  States, 
in  support  of  the  prosecution. 

The  indictment  agsinst  the  prisoner  contains  several  counta. 

The  first  cbprges^him  with  having,  on  the  1st  day  of  July 
1838,  at  the  district  of  Maryland,  within  the  territory  and 
jorisdiction  of  the  United  States,  issued  a  commission  for  a 
certain  vessel  caUed  the  Jane,  otherwise  the  Congresso,  to  the 
intent  thUt  soch  vessel  might  be  employed  in  the  service  of  a 
foreign  people,  that  is  to  say,  in  the  service  of  the  United 
Provinces  of  Rio  de  la  Plata,  to  cruise  and  commit  hostilities 
against  the  subjecU  and  property  of  a  foreign  prince,  that  ia 
to  say,  his  imperial  majesty  the  constitutional  emperor  and 
perpetual  defender  of  Brazil,  with  whom  the  United  Sutes 
were  at  peace,  against  the  form  of  the  act  of  congress  in  such 
case  made  and  provided. 

The  second  count  charges  him  with  having  cklivertd  a  com- 
mission for  the  Jane,  with  the  like  intent  The  third  charges 
him  with  having  delivered  a  commission  to  one  John  Chase 
for  the  Jane,  for  the  like  purpose  and  with  the  like  intent 
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The  fourth  charges  him  with  having  issued  a  commission  to 
John  Chaae  for  the  Jane,  for  the  like  purpose  and  with  the 
like  intent.  There  are  some  other  counts,  laying  the  offence 
in  different  ways,  which  are  unimportant  for  the  present  ques- 
tion. 

In  support  of  the  prosecution,  it  was  proved,  that  the  priva- 
teer referred  to  in  the  indictment  was  built  and  fitted  out  in 
the  port  of  Baltimore  for  a  certain  John  Chase.  That  the 
Jane  sailed  from  the  port  of  Baltimore  for  the  West  Indies, 
and  at  St  Eustatia  she  hoisted  Buenos  Ayrean  colours,  changed 
her  name  to  that  of  the  Congresso,  and  performed  a  cruise 
under  the  command  of  John  Chase,  exercising  therein  acts  of 
hostility  against  the  subjects  and  government  of  Brazil. 

It  was  also  given  in  evidence,  on  the  part  of  the  United 
States,  that  the  said  Chase  stood  indicted  in  that  court  for  a 
misdemeanour  for  accg^/m^,  in' the  district  of  Maryland,  a 
commission  to  cruise,  and  with  cruising  with  the  said  privateer 
against  tne  subjects  and  government  pf  Brazil.  That  a  bench 
warrant  had  been  repeatedly  issued  out  against  the  said  Chase, 
but  that  he  could  not  be  found,  and  the  process  was  always 
returped  non  est  inventus.  Whereupon  the  counsel  for,  the 
United  States  proceeded  to  inquire  of  a  competent  witness, 
whether  he  saw  a  commission  on  board  the  said  privateer. 
But  the  traverser,  by  his  counsel,  objected  to  the  admissibility 
of  any  evidence  relative  to  th^  character  or  contents  of  the  said 
commission,  because  the  commission  was  not  produced  by  the 
United  States,  or  obtained  from  any  witness,  nor  a  copy  pro- 
cured from  the  public  archives  of  Buenos  Ayres,  nor  its  de- 
struction proved,  nor  any  efiorts  to  procure  it  shown  by  the 
United  States. 

Upon  the  admissibility  of  the  said  evidence  the  judges  were 
opposed  in  opinion,  and  the  question  comes  here  for  decision. 

The  objections  to  the  admissibility  of  the  evidence  have 
been  submitted  to  the  court  under  the  following  heads. 

1.  Because  the  evidence  so  offered  was  of  a  secondary  cha- 
racter. 

2.  Because  the  facts  proved  did  not  present  a  proper  case 
for  the  admission  of  secondary  evidence. 

'3.  Because  the  evidence  offered  was  not  the  next  best  evi- 
dence of  which  the  nature  of  the  case  admitted. 
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It  ifl  undoubtedly  true  that  the  evidence  offered  was  of  a 
aecoodary  charaeier.  The  primary  eTidence  would  have  beeu 
the  eommiiiion  itself.  The  word  commissioDi  ex  yi  termini, 
imports  a  written  authority;  and  the  offence  under  this  part  of 
the  act  of  congress  (6  Vol.  L.  U.  S.  881,  sect  8)  consists  in 
issuing  or  delirering  a  commission  for  any  ship  or  ressel  with 
intent  that  she  oMy  be  employed,  &e. ;  and  there  is  no  doubt 
it  must  be  shown  to  have  been  a  commission  emanating  from 
the  government  of  the  United  Provinces  of  Rio  de  la  Plau,  as 
alleged  in  the  indictment,  and  it  must  .at  least  purport  to  be  a 
valid,  subsisting  commission,  and  intended  as  the  authority 
under  which  the  vessel  was  to  cruise.  But  all  these  inquiries 
relate  to  the  sufficiency  of  the  evidence  to  establish  these  facts, 
not  to  its  competency.  The  former  belongs  to  the  jury  to 
decide;  the  latter  to  the  court  Whether  it  could  have  been 
shown  that  the  commission  about  which  the  inquiry  was  made 
was  a  document-coming  within  the  indictment,  and  necessary 
to  be  proved  in  order  to  establish  the  offence,  does  not  convs 
within  the  question  sent  up  to  this  court  The  arguff  a 
however,  against  the  admissibility  of  the  evidence,  goeli  the 
length  of  contending  that  nothing  short  of  the  commission 
itself  will  furnish  the  necessary  evidence. 

We  think  the  objection  in  this  respect  not  well  founded; 
but  that  the  case  falls  within  the  rule,  that  when  thw  non  pro- 
duction of  the  written  instrument  is  satisfactorily*  accounted 
for,  secondary  evidence  of  its  existence  and  contents  may  be 
shown.  This  is  a  general  rule  of  evidence  applicable  to  cri* 
minal  as  well  as  civil  suits.  And  there  can  be  no  reason  why 
it  should  not  apply  to  cases  like  the  present  And,  indeed,  a 
contrary  rule  not  only  might,  but  probably  would,  render  the 
law  entirely  nugatory,  for  the  offender  would  only  have  to 
destroy  the  commission,  and  his  escape  from  punishment  would 
be  certain. 

Under  this  hesd  of  the  objection,  it  has  Keen  argued,  that 
the  commission  should  have  been  set  out  or  recited  in  the  in- 
dictment, or  the  reason  for  the  omission  should  appear  on  the 
&ee  of  the  indictment.  If  there  is  any  ground  whatever  for 
this  objection  {which  we  are  far  from  intimating),  the  point 
cannot  be  made  here  under  the  question  sent  up  from  the  cir- 
cuit court.     If  well  founded,  it  must  be  presented  in  some 
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Other  form.  We  are  now  confined  to  the  queition  on  which 
the  opinions  of  the  judges  were  opposed^  and  the  sufficienej 
of  the  indictment  forms  no  part  of  that  question.  Thd  objec- 
tion went  to  the  admissibility  of  any  eyidenoe  relative  to  the 
character  or  contents  of  the  commission;  because  it  was  not 
produced,  or  its  non  production  sufficiently  accounted  for:  and 
this  brings  us  to  the  second  head  of  inquiry,  Tiz.  whether  the 
facts  proved  presented  a  proper  case  for  the  admission  of  se- 
condary evidence. 

The  facts  which  had  been  proved  were,  that  the  privateer 
was  built  and  fitted  out  in  the  port  of  Baltimore  for  John  Chase. 
The  crew  was  shipped  at  Baltimore  by  Franklin  Chase,  the 
brother  of  John  Chase.  That  she  sailed  from  the  port  of  Bal- 
timore for  the  West  Indies  under  the  name  of  the  Jane,  and 
at  St  Eustatia  she  hoisted  Buenos  Ayrean  colours,  and  changed 
her  name  to  that  of  the  Congreaso;  and  performed  a  cruise 
under  the  command  of  the  said  John  Chase,  exercising  therein 
acts  of  hostility  against  the  subjects  and  government  of  BrasiL 
That  Chase  stood  indicted  in  the  same  court  for  a  misde- 
meanour for  accepting  a  commission,  and  cruising  with  the  said 
privateer  against  the  government  and  subjects  of  Brazil;  and 
that  a  bench  warrant  had  been  repeatedly  issued  against  him, 
but  he  could  not  be  found. 

This  evidence  established  very  clearly,  that  this  vessel  was 
fitted  out  and  cruising  in  violation  of  Uie  law  of  the  United 
States,  and  that  she  was  under  the  command  of  John  Chase. 
It  is  reasonable,  therefore,  to  presume  that  the  commission  on 
board  the  privateer  was  the  authority  under  which  Chase  acted. 
He  was  the  person  most  interested  in  reclining  the  possession 
of  the  commission;  and  the  law  will  presume  it  to  be  in  his 
custody,  when  there  is  no  proof  to  the  contrary;  and  to  him, 
therefore,  application  should  be  made  for  it  The  law  points 
to  him  as  the  depository  of  this  document,  and  search  for  it  in 
any  other  place  would  not  amount  to  that  due  diligence  to 
procure  the  primary  evidence  which  would  be  necessary  in 
order  to  let  in  the  secondary  evidence. 

But  if  all  reasonable  diligence  has  been  used  to  find  it  at  the 
place  where  the  law  presumes  it  to  be,  no  more  can  be  required 
for  the  purpose  of  letting  in  the  secondary  evidence. 

Has  that  been  done?    The  person  whom  the  law  charges  with 
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the  euflody  of  the  ptper  stands  indicted  for  an  offence  ag^nst 
the  same  law;  process  has  been  repeatedly  issued  against  him 
to  have  him  apprehended^  without  effect.  This  was  all  the 
effort  to  find  him  that  could  reasonably  be  required.  A  sub- 
poena to  compel  his  attendance  as  a  witness  would  hare  availed 
nothing,  and  the  law  does  not  require  the  performance  of  an 
act  perfectly  nugatory.  But  suppose  Chase  had  been  within 
the  reach  of  a  subpoenal  and  had  actually  attended  the  court, 
he  could  not  have  been  compelled  to  produce  the  commission^ 
and  thereby,  furnish  evidence  against  himself.  All  the  means^ 
therefore,  that  could  have  been  used  to  produce  the  commission 
itself,  were  exhausted. 

But  it  has,  in  the  third'  place,  been  argued,  -that  admitting 
enough  had  been  shown  to  lay  the  foundation  for  the  admission 
of  secondary  evidence,  thst  which  was  offered  was  not  the 
best  evidence  of  which  the  nature  of  the  case  admitted. 

The  rule  of  evidence  does  not  require  the  strongest  possible 
evidence  of  the  matter  in  dispute,-  but  only  that  no  evidence 
shall  be  given  ^ivhich,  from  the  nature  of  the  transaction,  sup- 
poses there  is  better  evidence  of  the  fact  attainable  by  the 
party.  It  is  said  in  the  books,  that  the  ground  of  the  rule  is  a 
suspicion  of  fraud,  and  if  there  is  better  evidence  of  ihe  fact, 
which  is  withheld,  a  presumption  arises,  that  the  party  has 
some  secret  or  sinister  motive  in  not  producing  it  Rules  of 
evidence  are  adopted  for  practical  purposes  in  the  administra- 
tion of  justice;  and  must  be  so  applied,  as  to  proihote  the  ends 
for  which  they  are  designed.  It  has  been  said,  that  according 
to  this  role  recourse  should  have  been  had  to  the  records  of 
the  Buenos  Ayrean  government  for  a  copy  of  the  commission. 
If  it  should  be  admitted  that  a  record  is  there  to  be  found  of 
this  instrument,  and  that  on  application  a  copy  of  it  might  have 
been  procured,  it  would  be  carrying  the  rule  to  pretty  extra- 
vagant lengths  to  require  the  application  to  be  made.  But 
there  is  nothing  in  this  case  showing  that  'any  such  record 
exists.  Nor  can  this  court  presume  as  matter  of  law,  that  a 
record  of  such  commission,  as  tilled  up,  would  be  found  there. 
And,  indeed,  from  the  nature  of  the  transaction,  the  contrary 
is  the  reasonable  presumption.  It  is  not  unlikely  tJiat'the 
Buenos  Ayrean  government  may  have  some  record  of  the 
names  of  persons  to  whom  comnnissions  had  been  issued.     But 
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the  eoarae  of  the  transaction  almost  necessarily  impliesy  that 
the  commissions  issued  here  were  sent  out  in  blank,  as  to  the 
names  of  persons  and  ressels,  and  the  mere  formal  parts  of  the 
commission  would  have  furnished  no  evidence  whateyer.  So 
that  there  is  no  reasonable  g^und  to  conclude  that  a  record 
of  this  commission  existed  from  which  a  copy  might  hare  been 
made.  But  if  that  should  be  admitted,  it  does  not  bring  the 
ease  within  the  rule.  The  evidence  must  be  attainable,  or 
within  the  power  of  the  party  who  is  called  upon  to  produce 
it;  and,  from  the  nature  of  this  transaction,  there  is  no  reason 
to  conclude  that  such  was  the  case  here;  buUthe  contrary  is 
fairly  to  be  inferred.  It  must  have  been  a  voluntary  act  on 
the  part  of  the  foreign  government  to  have  permitted  a  copy 
to  be  taken;  and  it  is  unreasonable  to  soppose  that  such  per^ 
mission  would  have  been  given.  It  would  have  been  volun* 
tarily  furnishing  evidence  against  its  own  agents,  employed  to 
Tiolate  our  laws;  and  no  comity  of  nations  eould  have  required 
this. 

We  are  aeeordingly  of  opinion  that  the  evidence  oilered  wis 
admissible,  and  direct  it  to  be  so  certified  to  the  circnit  court 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  reeord 
from  the  circuit  eourt  of  the  United  States  for  the  district  of  Ma- 
ryland, an4  on  the  points  and  questions  on  which  the  judges 
cf  the  said  circuit  court  were  opposed  in  opinion,  and  which 
were  certified  to  this  Court  for  its  opinion,  agreeably  to  the  act 
of  congreas  in  such  ease  made  and  provided,  and  was  aigued 
by  oounael;  on  consideration  whereof,  it  is  the  opinion  of  this 
Court,  that  the  evidence  offered  was  admissible.-  Whereupon 
it  is  ordered  and  adjudged  by  this  Court,  that  it  be  certified  to 
the  said  circuit  eourt  that  the  evidence  offered  in  this  cause 
was  admissible. 
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James  Huohxs,  PLAiNTirr  m  Error  ▼.  The  Trustus  -of 
THE  Town  ov  Clarksville,  Defendants  in  Error. 

Coottroetion  of  tha  aet  of  the  lof(iiiUttiro  of  Virginia,  entitled  "  an  act  for  tho 
loealiiig  and  wurr9y\n%  the  ooe  hundred  and  fifty  tboiiiand  aciea  of  lend 
gfantod  hy  a  reeolution  of  the  ateembly,  to  Geoige  Rogers  Clark,  and  ibo 
^oAcera  and  foldiert  who  astiated  In  the  red\ic.tion  of  the  Britlah  post  in  tbo 
Illinoia,"  fMsted  on  the  18th  of  October  1790,  of  the  act  of  178S  entitled  «  an 
aet  for  anrveying  and  apportioninf  the  laoda  granted  to  the  Illinoia*  regiment, 
and  eetablishing  a  town  within  the  grant,**  and  alao  of  the  aet  entitled  **  an 
act  to  amend  an  act  entitled  an  act  for  aorveying  and  apportioning  the  landa 
granted  to  the  Illinoia  regiment,  and  eatablishing  a  town  within  the  grant,*' 
paaaed  In  1790. 

tkMaatmetion  of  the  aet  of  the  legialatnre  of  Virginia,  paaeed  in  Deeember  ITpS, 
adding  the  territory  north- weat  of  the  river  Ohio  to  the  United  States;  and  of 
the  deed  of  cession  of  the  same  territory,  executed  on  the  1st  of  March  1784. 

That  a  lessee  will  not  be  allowed  to  deny  the  title  of  hi»  lessor,  is  admitted;  but 
It  is  not  admitted  that  a  contract  executed  for  the  purpoae  of  cooToying  and  ac* 
quiring  an  estate  in  fee,  but  wanting  that  legal  formality  which  la  required  to 
pass  (be  title,  may  be  convs,«ied  into  an  agreement  contemplated  by  neither 
party;  and  by  this  conversion,  estop  tbd  purchaser,  while  it  leaves  the  seller 
firee  io  disregard  the  ezpreas  stipulation. 

THIS  case  wta  brought  before  the  court  by  a  writ  of  error 
to  the  district  court  of  the  United  States  for  the  district  of  In- 
diana. 

The  case  was  argued  by  Mr  Coxe  and  Mr  Bibb,  for  the 
plaintiff  in  error,  and  by  Mr  Howk  for  the  defendants. 
The  facts  are  stated  in  the  opinion  oT  the  court 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court 

This  is  a  writ  of  ejectmeni  originally  brought  by  Joseph 
Bartholomew  and  others,  trustees  of  the  town  of  Clarksville,  in 
the  circuit  coiirt  for  the  county  of  Clark  in  the  state  of  In- 
diana, and  removed  on  the  petition  of  the  original  defendant 
into  the  court  of  the  United  States  for  that  district 

The  parties  agreed  on  a  case  in  the  following  words: 

<<  John  Doe  ex  dem.  Joaepji  Bartholomew,  &c.  Trustees  of 
the  Town  of  Clarksville  v.  James  Hughes. 

The  lessors  of  the  plaintiff  derive  their  title  to  the  lands  in 
Vol..  VL— 2  W 
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the  declaration  mentioned,  from  the  state  of  Virginia,  by 
virtue  of  an  act  of  the  general  assembly  of  said  state  of  Vir- 
ginia, passed  in  the  year  1783,  and  entitled  <<  an  act  for  sur- 
veying and  apportioning  the  lands  gi*anted  to  the  Illinois  regi- 
ment, and  establishing  a  town  within  the  said  grant;*'  and  also 
of  another  act  of  the  general  assembly  of  the  state  of  Virginia, 
passed  in  the  year  1790,  entitled  *^  an  act  to  amend  an  act  en- 
titled an  act  for.  surveying  and  apportioning  the  lands  granted 
to  the  Illinois  regiment,  and  establishing  a  town  within  the 
said  grant;''  which  said  acts  are  in  the  words  and  figures  follow- 
ing, to  wit: 

**  An  act  for  the  locating  and  surveying  the  one  hundredand 
fifty  thousand  acres  of  land  granted  by  a  resolution  of  assembly, 
to  Col.  George  Rogers  Clark,  and  the  officers  and  soldiers  who 
assisted  in  the  reduction  of  the  British  post  in  the  Illinois.  Be 
it  enacted  by  the  general  assembly,  that  William  Fleming,  John 
EMwards,  John  Campbell,  Walker  tDanicI,  gentlemen,  and 
George  Rogers  Clark,  John  Montgomery,  Abraham  Chaplain, 
John  Bailey,  Robert  Todd,  and  William  Clark,  officers  in  the 
Illinois  regiment,  shall  be,  and  they  are  hereby  constituted  a 
board  of  commissioners,  and  that  they,  or  a  major  part  of  them, 
shall  settle  and  determine  the  claims  to  land  under  the  said 
resolution.  That  the  respective  claimants  shall  give  in  their 
claims  to  the  ^id  commissioners,  on  or  before  the  1st  day  of 
April  1784,  and,  if  approved  and  allowed,  shall  pay  down  to 
the  commissioners,  one  dollar  for  every  hundred  acres  of  land, 
nuch  claim,  to  enable  them  to  survey  and  apportion  the  said 
lands.  The  said  commissioners  shall  appoint  a  principal  sur- 
veyor, who  shall  have  powei'  to  appoint  his  deputies,  to  be 
approved  by  the  said  commissioners,  and  to  contract  with  him 
for  his  fees.  That  from  and  after  the  1st  day  of  April  1784, 
the  said  commissioners,  or  a  major  part  of  them,  shall  proceed 
with  the  surveyor,  to  lay  oflfthe'said  hundred  and  fifty  thousand 
acres  of  land  oh  the  nurth-west  side  of  the  Ohio  river,  the 
length  of  which  shall  not  exceed  double  the  breadth;  and  after 
laying  out  one  thousand  acres,  at  the  most  convenient  place 
therein  for  a  town,  shall  proceed  to  lay  out  and  survey  the 
residue,  and  divide  tlie  same  by  fair  and  equal  lots  among  the 
claimants;  but  no  lot  or  survey  shall  exceed  five  hundred 
acres.     That  the  said  commissioners,  in  their  apportionments 
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of  the  tftid*  land,  shall  govern  themaelvea  by  the  allowances 
made  by  law  to  the  officers  and  soldiers  in  the  eonlinental  army. 
Thai  the  said  oommissioners  shall,  as  soon  as  msy  be,  after 
the  said  one  hundred  and  foriy-nihe  thousand  acres  shall  be 
aonreyed,  cause  a  plat  thereof,  certiiSed  on  oath,  to  be  returned 
to  the  register's  office,  and  thereupon  a  patent  shall  issue  to 
the  said  commissioners,  or  the  surrivors  of  them,  who  shall 
bold  the  same  in  trust  for  the  respectiye  claimants:  and  they, 
or  a  major  part  of  them,  shall  thereafter,  upon  sppIication,-ez- 
eente  good  and  sufficient  deeds  for  conveying  the  several  por« 
tioos  of  land  to  the  said  officers  and  soldiers. 

*<  And  be  it  further  enacted,  that  a  plat  of  the  said  one  thou- 
flmd  BcftB  of  land  laid  off  for  a  town,  shall  be  returned  by  the 
surveyor  to  tho  court  of  the  county  of  Jefferson,  to  be  by  the 
derk  thereof  recorded,  and  thereupon  the  same  shall  be,  and 
is  hereby,  Tested  in  William  Fleming,  John  Edwards,  Walker 
Daniel,  John  Campbell,  *  George  Rogers  CHark,  John  Mont- 
fp>mery,  Abraham  Chaplain,  John  Bailey,  Robert  Todd,  and 
William  Clark,  gentlemen,  trustees,  to  be  by  them,  or  any  five. 
oMhemy  laid  off  into  lots  of  half  an  acre  each,  with  convenient 
streets  and  publie  lots,  which  shall  be,  and  the  same  is  hereby, 
established  a  town  by  the  name  of  Clarksville.  That,  after 
the  said  land  shall  be  laid  off  into  lots  and  streets,  tlie  said 
trustees,  or  any  five  of  them,  shall  proceed  to  sell  the  same,  or 
so  many  ss  they  shall  judge  expedient,  at  public  auction,  for 
the  best  price  that  can  be  had,.tlie  time  and  place  of  sale  being 
pscfviously  advertised  two  months,  at  the  court  houses  of  the 
adjacent  counties;  the  purchasers,  respectively,  to  hold  their 
•aid  lots  subjectto  the  condition  of  building  on  each  a  dwell- 
ing botise  twenty  feet  by  eighteen,  at  least,  with  a  brick  or 
stone  chimney,  to  be  finished  within  three  years  from  the  day 
of  sale;  and  the  said  trustees  or  any  five  of  them,  are  hereby 
empowered  to  convey  the  said  lots  to  the  purchasers  thereof^ 
in  fee  simple,  subject  to  the  condition  aforesaid,  and.  tho 
money  arising  from  such  sale,  shall  be  applied  by  the  ssid  trus- 
tees in  such  manner  as  they  shall  judge  most  beneficial  for  the 
inhabitants  of  said  town.  That  the  fipid  trustees,  or  the  ma- 
jor part  of  them,  shall  have  power,  from  time  to  time,  lo  settle 
and  determine  all  disputes  concerning  the  bounds  of  said  lots* 
and  to  settle  such  rules  and  orders  for  the  regular  biiihiing  theri" 
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on  as  to  them  shall  seem  best  and  most  convenient ;  and  in  ease 
of  death,  removal  out  of  the  county,  or  other  legal  disability 
of  any  of  the  said  trustees,,  the  remaining  trustees  shall  supply 
such  vacancies  by  electing  others,  from  time  to  time,  who  shall 
be  vested  with  the  same  powers  as  those  particularly  nomina- 
ted in  this  act  The  purchasers  of  the  said  lots,  so  soon  as  they 
shall  hare  saved  the  same  according  to  their  respective  deeds  of 
conveyance,  shall  have  and  enjoy  all  the  rights,  pririleges,  and 
immunities,  which  the. freeholders >and  inhabitants  of  other 
towns,  in  this  state,  not  incorporated,  hold  and  enjoy.  If  the 
purchaser  of  any  lot  shall  fail  to  build  thereon  within  the  time 
before  limited,  the  said  trustees,  or  a  major  part  of  them,  may 
thereupon  enter  into  such  lot,  and  may  either  sell  the  same 
again^  and  apply  the.  money  towards  repairing  the  streets  or 
in  any  other  way  for  the  benefit  of  the  said  town,  or  appropriate 
such  lot  to  the  public  use  of  the  inhabitants  of  the  said  town." 

*<  An  act  to  amend  an  act,  entitled  <an  act  for  surveying  and 
apportioning  the  lands  granted  to  4he  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant,'  passed  the  10th  of 
December  1790.  Be  it  enacted  by  the  general  assembly,  that 
ao  much  of  the  act  entitled  <  an  act  for  surve3Mng  and  appor- 
tioning the  lands  granted  to  the  Illinois  regiment,  and  estab- 
lishing a  town  within  the  said  grant'  as  requires  that  one 
thousand  acres  of  land  for  a  town  shall  be  laid  off  into  half  acre 
lots,  and  each  to  be  improved  by  building,  subject  to  the  con- 
dition of  building  on  each  a  dwelling  house  twenty  feet  by 
eighteen  at  least,  with  a  brick  chimney,  to  be  finished  witbia 
three  years  from  the  day  of  sale,  is  hereby  repealed. 

*^  The  trustees  of  the  said  town  are  hereby  directed  to  con- 
vey to  those  who  have  already  purchased  a  lot  or  lots  in  said 
town,  titles  in  fee  simple,  although  the  said  lots  may  not  have 
been  improved  agreeably  to  the  requisitions  of  the  said  recited 
act  ' 

<<  And  be  it  further  enacted,  that  the  said  trustees,  or  any 
five  of  them,  are  authorised  and  required  to  sell  at  public  auc- 
tion the  residue  of  the  said  one  thousand  acres  of  land,  for  the 
best  price  that  can  be  had  for  the  same  at  twelve  months'  credit, 
in  lots  not  exceeding  twenty  acres,  nor  less  than  half  an  acre, 
taking  from  tiie  purchasers  bond,  with  approved  security,  for 
the  payment  thereof,  and  when  received,  to  be  applied  to  the 
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benefit  of  the  said  town;  notice  of  the  time  and  place  of  such 
sale  being  previously  advertised  two  months  successively  in 
the  Kentucky  Gazette. 

«  And  be  it  further  enacted,  that  the  said  trustees  shall  convey 
to  the  said  purchasers  titles  in  fee;  and  that  the  said  lots  shall 
not  be  liable  to  forfeiture  on  account  of  any  failure  in  improv- 
ing the  same,  but  that  the  titles  thereof  shall  be  absolute  and 
ubconditionaly  anything  in  the  said  recited  act  to  the  contrary 
notwithstanding. '' 

In  pursuance  of  the  act  first  above  recited,  the  board  of  com- 
missioners thereby  constituted,  appointed  William  Clark  prin- 
toipal  surveyor,  and  proceeded  to  lay  off  the' one  hundred  and 
"fifty  thousand  acres  of  land,  and  laid  off  for  a  town  the  said 
.one  thousand  acres  of  land,  a  plat  of  which  was,  by  the  said 
surveyor,  returned  to  the  court  of  the  county  of  Jefferson,  to 
be  by  the  clerk  thereof  recorded,  which  survey  and  return  is 
in  the  words  and  figures  following,  to  wit,  and  of  which  sur- 
rey the  annexed  map  is  substantially  a  copy,  upon  which  the 
laiid  in  controversy  is  correctly  represented  between  the  let- 
ters X  andY,  and  between  two  dotted  lines  upon  the  margin 
•of  the  river. (a) 

^  Surveyed  one  thousand  acres  of  land  on  the  northwest  side 
•of  the  Ohio  river  for  the  town  of  Clarksville,  agreeably  to  an 
act  of  the  assembly,  entitled  <an  act  for  the  surveying .  and 
apportioning  the  lands  granted  to  the  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant'  Beginning  on  the 
bank  of  the  Ohio  riv^,  at  a  small  white  thorn,  white  oak  and 
hickory,  a  little  below  the  mouth  of  Silver  creek;  running 
thence  north,  crossing  Silver  creek  twice,  one  hundred  and 
seventy  poles,  to  a  sweet  gum,  beech,  and  sugar  tree;  thence 
east,  crossing  said  creek  again,  three  hundred  and  twenty-six 
poles,  to  three  beeches;  thence  south  40*  east,  eighty-six  poles, 
to  a  beech' and  sugar  tree;  thence  one  hundred  and  seventy- 
six  poles  to  a  hrge  sweet  gum,  sugar  tree,  and  dogwood,  on 
the  bank  of  Mill  creek;  thence  south,  crossing  said  creek,  one 
hundred  and  eighty  poles,  to  a  sugar  and  two  ash  trees;  thence 
east,  one  hundred  and  fifty-eight  poles,  to  three  beeches;  thence 
south,  crossing  Pond  creek,  two  hundred  and  eighty  poles,  to 


v«)  11m  pItt  is  omitttd. 
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the  OhiO|  at  two  white  ashes  and  two  hickory  trees;  thence 
down  the  Ohio  rivers  with  its  meanders/  to  the  beginning. 
W.  Clark,  P.  Surveyor." 

The  said  trustees,  named  in  the  above  recited  act,  entered 
upon  the  said  one  thousand  acres  of  land,  and  had  the  same 
laid  off  into  streets  and  lots,  and  sold  a  part  of  the  same;  and 
and  as  vacancies  occurred  by  death,  removal  out  of  the  county 
or  otherwise,  the  remaining  trustees  supplied  such  vacancies 
by  electing  others,  from  time  to  time:  so  that  on  the  1st  day 
of  July  1827,  the  said  lessors  of  the  said  plaintiff,  to  wit, 
Joseph  Bartholomew,  John  Prather,  Willis  W.  Goodwin, 
Andrew  Fitc,  John  Weathers,  William  D.  Beach,  Charles 
Euller,  Orlando  Raymond,  Isaac  Howk,  and  Peter  Bottorff, 
were  the  trustees  of  Clarksville,  by  being  duly  elected,  from 
time  to  time,  under  the  provisions  of  the  above  recited  act 

At  a  meeting  of  the  board  of  trustees  of  the  town  of  Clarks- 
TiUe,  on  the  16th  of  March  1803,  the  following  resolution  was 
adopted  by  the  boarc*,  and  entered  on  tlie  book  of  their  pro- 
ceedings, to  wit:  <^the  trustees,  taking  into,  consideration  the 
great  advantage  that  would  result  to  the  trustees  of  the  town 
of  Clarksville  and  the  public  in  general,  by  opening  a  canal 
round  the  falls  of  the  Ohio,  on  the  application  of  George 
Rogers  Clark,  it  is  resolved  by  the  board,  that  the  rights,  pri- 
vileges and  advantages  of  the  ground  between  the  front  lots  on 
the  Ohio,  and  the  Ohio  from  the  upper  line  of  the  town  of 
Clarksville,  adjoining  Isaac  Bowman's  lot,  No.  1,  in  the  Illi- 
nois grant,  to  the  mouth  of  Mill  creek,  be  exclusively  granted 
to  William  Clark,  his  heirs  and  assigns,  to  be  appropriated  to 
the  use  of  opening  a  canal  through  any  part  of  said  slip  of  land, 
on  which  to  erect  mil.ls,  wharfs,  store  houses,  or  any  kind  of 
water  works  that  may  be  of  public  utility,  or  for  the  erection 
of  gales,  locks,  &c.,  for  the  passage  of  boats,  vessels,  &c.,  re- 
serving, however,  between  the  south  and  castwardly  line  of 
said  front  lots  and  the  canal,  the  distance  of  hirty  feet;  for 
which  privilege,  the  said  William  Clark,  his'h^irs  and  assigns^ 
are  to  pay  the  trustees  or  their  successors  one  per  cent  on  the 
production  of  all  water  works  that  may  be  erected  on  said 
canal,  and  iive  per  cent  on  the  toll  of  all  kind  of  craft  that  may 
pass  through  the  said  canal.  Provided,  however,  that  the  said 
William  Clark,  his  heirs  and  assigns,  do  complete  the  said 
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Citnd  for  the  erection  of  water  worJLB,  within  seyeu  yeara  from 
thfaj  day. 

.  At  a  meeting  of  the  trusteea  of  the  town  of  Clarkaville^  on 
the  dth  clay  of  December  1807,  the  following  order  and  reao* 
lulion  was  adopted  by  aaid  trustees,  and  also  entered  on  their 
book  of  proceedings,  to  wit:  *^a  memorial  from  William 
Clark,  praying  that  the  trustees  will  prolong  the  time  fur  his 
complying  with  the  conditions  of  a  grant,  made  to  him  by  a 
former  board  of  trustees  on  the  18th  day  of  March  1803,  of  a 
slip  of  j^roond  from  the  upper  part  of  the  town  to  the  mouth  of 
Mill  run,  was  read.  On  motion,  it  was  resolved,  that  a  fur- 
ther time  of  three  years  be  allowed  for  complying  with4he 
condition  of  said  grant,  on  condition  that  the  said  William 
Ciar^,  his  heirs,  &c,  shall  relinquish,  under  the  former  grants 
the  distance  of  thirty  feet,  reserved  for  a  street  between  the 
front  lots  and  any  canal  that  may  be  opened,  making  a  space  of 
sixty  feet  the  whole  distance  between  such  canal  and  said  front 
lots,  and  that  the  former  grant  shall  not  extend  further  than  to 
the  lower  basin,  and  that  the  said  William  Clark,  his  heirs, 
fce.,  shall  bind  himself,  his  heirs,  ftc,  to  build  and  keep  op 
good  and  sufficient  bridges  across  said  canal  at  the  intersection 
of  every  cross  street,  and  to  erect,  within  the  peripd  mention- 
ed, to  wit,  by  the  18th  of  March  1813,  a  mill  or  mills,  to  be 
of  public  utility,  or  open  a  canal  agreeably  to  the  eonditione 
of  the  former  grant,- and  to  reserve  to  the  trustees  the  stone  in 
the  river  not  necessary  for  the  uses  of  eflfecting  and  continuing 
the  improvements  therein  contemplated.'* 
.  On  the  81st  November  1810,  an  act  of  the  general  assembly 
of  the  territory  of  Indiana  was  passed  in  the  words  and  figures 
following,  to  wit;  «*<  an  act  for  the  relief  of  Daniel  Fetter,  James 
Hughes  and  Solomon  Fuller. 

<^  Whereas  it  has  been  represented  to  the  general  assembly- 
of  Ihis  territory,  by  sundry  petitions  and  other  documents,  that 
by  the  act  of  the  state  of  Virginia  incorporating' the  town  of 
Clarksville  in  this  territory,  the  trustees  thereof  were  author- 
ised to  dispose  of  the  land  upon  which  said  town  was  laid  off 
in  half  acre  lots,  at  public  auction  or  otherwise,  as  they  might 
think  proper,  and  whereas  the  said  trustees,  by  their  orders 
and  reaohitions,  did  dispose  of  a  certain  part  of  said  town  to 
general  William  Clark,  in  fee  conditional,  who  transferred  the 
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same  to  the  aforesaid  Fetter,  Hughes  and  Fallery  and  whereas 
it  seems  to  have  been  the  intention  of  the  legislature  of  Vir* 
ginia  to  subject  the  lots  and  land  whereon  the  said  town  of 
Clarksville  was  laid  off,  to  the  control-  and  disposition  of  the 
trusteies  of  the  said  town,  who,  for  the  benefit  of  the  proprietors 
therein,  and  for  the  intere9t  of  the  public  at  large,  did  dispose 
en  masse,  in  the  manner  aforesaid,  of  a  number  of  lots,  and  it 
appearing  by  the  memorial  of  the  said  Fetter,  Hughes  and 
Fuller,  that  the  intention  is  to  erect,  for  the  puUic  utility  and 
convenience,  mills  and  other  water  works  on  tho  said  ground: 

<*Ssa  1.  Therefore,  be  it  enacted  by  the  legislative  council 
and  house  of  representatives,  and  it  is  hereby  enacted  by  the 
authority  of  the  same,  that  the  said  Daniel  Fetter,  Jamea 
Hughes,  and  Solomon  Fuller,  their  heirs  and  assigns,  be,  and 
they  are  hereby  considered,  and  shall  be  taken,  deemed  and 
holden,  as  the  legal  and  equitable  proprietors  of  the  lots  and 
land  contained  in  the  orders  and  resolutions  of  the  said  board 
of  trustees,  and  the  deed  of  transfer  thereof  from  the  said  Wil* 
liam  Clark,  subject  nevertheless  to  the  terms  and  conditions 
upon  which  the  same  was  granted  by  the  said  board  of  trus- 
tees to  the  said  William  Clark. "    Passed  November  21, 1810. 

The  said  William  Clark,  prior  to  the  passage  of  the  act  last 
above  recited,  had  transferred  his  interest  in  and  to  the  said 
slips  of  land,  mentioned  in  said  resolutions  of  the  said  trustees 
of  Clarksville,  to  the  said  Fetter,  Hughes  and  Fuller,  and 
some  of  the  persons  composing  the  board  of  trustees  of  Claries- 
villc  at  that  time,  individually  sigAed  the  petition  of  said  Fet> 
ter,  Hughes  and  Fuller,  to  the  said  general  assembly,  fc^r  th6 
passage  of  the  ibove  recited  act 

Fetter,  Hughes  and  Fuller  entered  upon  the  said  slip  of 
land,  under  the  aforesaid  orders  and  resolutions  of  said  trustees, 
and  erected  thereon,  on  the  margin  of  the  Ohio  river,  a  saw 
n)iil,  with  a  pair  of  mill  stones  for  grinding,  in  the  fall  of  the 
year  1810,  which  mill  was  shortly  after  swept  away  by  the 
floods.  That  in  the  year  1812,  they  erected  and  put  into  ope- 
ration a  grist  mill,  of  public  utility,  on  the  same  slip  of  land, 
and  on  the  margin  of  the  Ohio  river,  which  remains  unto  this 
day;  that  to  lurnish  a  head  of  water  for  said  mill,  they  cut 
throughTa'ridgeof  rock  in  the  bed  of  said  river,  lying  between 
a  channel  of  said  river  next  the  shore  and  an  outer  channel. 
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by  whieh  the  water  from  the  outer  .channel  waa  brought  into 
the  ehannel  next  the  ahore;  and  that  they  expended  in  making 
aaid  improrementa  from  twelve  to  twenty  thouaand  doUara. 

At  a  meeting  of  the  board  of  truateea  of  the  town  of  Clarka- 
tOIo,  on  the  17th  day  of  December  1816,  the  following  reao- 
Intion  was  adoptedi  and  entered  on  the  book  of  aaid  truateea, 
to  wit:^<on  motion  of  Willis  W.  Goodwin,  reaolFod,  that  the 
clerk  of  thia  board  be  directed  to  call  on  Meaara  Fetter  and 
Hughea^  aaaigneea  of  William  Clark,  and  inform  them  that  it 
ia  the  requeat  of  thia  board  that  they  do  n^ake  out  and  exhibit, 
at  onr  next  meeting,  an  accurate  atetement  of  all  the  produo- 
tiont  of  the  water  worka,  milla,  eanala,  &c.,  erected' on  the 
elipl  of  ground  granted  fliem  by  the  truateea  of  Clarkarille, 
aince  their  commencement  to  <he  pveaent  date,  and  that 
the  aame  be  aupported  by  affidarif  At  a  meeting  of  the 
aaid  board  of  truateea  on  the  18th  day  of  August  1817,  the 
fdlowing  entry  and  order  were  ma(fe  by  said  truateea,  on  the 
book  of  their  proceedinga,  to  wit:  **  Meaara  Fetter  and  Hughes 
produoei  to  thia  board  a  atatement  of  the  quantity  of  flour 
manufactured  at  their  mills,  on  the  slip  of  ground  granted  to 
them  by  the  trusted  of  the  town  of  Clarksville,  from  the  com* 
menoement  to  the  lat  day  of.  January  1817,  ahowing  the  net 
pit  -saeds  thereon,  by  which  it  appears  they  are  indebted  to  the 
troatees  the  sum  of  sixty-nine  dollars  ten  and  a  half  cents,  and 
it  waa  ordered- that  they  pay  the  aame  to  the  clerk  of  this 
board/' 

Shortly  after  the  making  of  the  order  last  above  recited,  the 
aaid  Fetter  and  Hughes  paid  to  the  clerk  of  the  aaid  board  of 
trustees  the  sum  of  sixty-nine  dollars  ten  and  a  half  centia,  in 
pursuance  of  aaid  order.  The  aaid  Fuller  duly  Iteiaferred  liis 
interest  in  said  dip  of  land  and  appurtenances  to  said  Fetter 
and  Hughea,  and  said  Fetter  tranaferred  hia  intereat  in  the  aame 
to  said  Hoghea,  defendant  herein,  who,  at  the  time  of  the  com- 
meocement  of  this  suil^  wae.in  poaaesaion  of  said  slip  of  land 
and  apportenancea;  the  said  alip  of  land  ia  a  part  of  the  one 
thouaand  acrea  laid  off  for  a  town,  as  above  atated,  and  deli- 
neated on  the  map  aforeaaid,  and  is  the  land  in  the  plaintiff's 
declaration  mentioned;  and  the  eaid  truateea  of  the  town  of 
Clarksville,  on  the  lat  day  of  Septe^iher  1896,  duly  noti- 
fied the  aaid  defendant  to  quit  the  poaaesaion  of  said  slip  of 
'  'Vol,  VI.— «  X 
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land  and  apportenanees,  on  or  before  the  18Ui  day  of  March 
then  next,  and  defendant  refused,  and  still  refuses  to  quit 
posieasion  thereof.  Jt  is  agreed,  that  the  parties  and  the  court 
shall  not  be  precluded  by  this  statement  of  facts  from  inferring 
the  existence  of  such  other  facts  as  may  reasonably  and  pro- 
perly be  deduced  from  those  stated.'^ 

The  district  court  rendered  judgment  in  favour  of  the  plain- 
tiffs in  the  ejectment;  and  that  judgment  is  now  before  this 
court  on  a  writ  of  error.. 

Questions  both  new  aqd  intricate  have  arisen  in  this  cause; 
and  the  doubts  we  have  eniertaine4  respecting  some  of  them 
were  not  euily  rembvecL 

The  plaintifis  in  error  deny  that  the  act  of  1783,  from  which 
•the  trustees  derive  their  title,  could  pass  any  legal  estate  to 
them  in  the  lands  which  are  the  subject  of  it 

'  The  act  |[ppoints  commissioners  who  are  to  proceed  with 
the  surveyor,  from  and  after  the  1st  day  of  April  1784,  to  lay 
off  the  said  one  hundred  and  fifty  thousand  acres  of  land  on 
the  north' west  side  of  the  Ohio  river;  and  after  laying  out  one 
thousand  acres  at  the  most  convenient  place  therein  f((fr  a  town, 
shall  proceed,  to  lay  out  and  survey  the  residue,  and  to  divide 
the  same  by  fair  and  equal  lots  among  the  claimants.  A  plat 
oC  the  survey  of  the  one  hundred  and  forty-nine  thousand  cres 
thus  to  be  divided  is,  when  completed,  to  be  returned  to  the 
register's  office;  <<and  thereupon  a  patent  shall  issue  to  the 
said  commissioners,  or  the  survivor  or  survivors  of  them,  who 
shall  hold  the^same.in.tnist.for  the  respective  claimants. '^ 
They  are  directed  to  execute  deeds,  &c. 

This  act  empowers  the  commissioners  to  receive  the  claims 
of  the  several  officers  and  soldiers  of  the  Illinois  regiment,  and 
to  cause  the  survey  to  be  made;  hot  no  legal  estate  passes  to 
them  until  the  patent  shall  be  issued  on  the  survey.  The  date 
of  the  patent  does  not  appear,  but  the  survey  on  which  it  was 
to  be  issued  could  not  be  made  until  after  the  Ist  of  April 
1784;  and  consequently  the  patent  must  have  been  issued  oh 
a  subsequent  day. 

The  law  further  enacts,  that  a  plat  of  the  said  one  thousand 
acres  directed  to  be  laM  off  for  a  town,  shall  be  returned  by  the 
surveyor  to  the  court  of  the  county  off  Jefferson,  to  be  by  the 
clerk  thereof  recorded,  and  thcreupQn  the  same  shall  be  and  is 
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hereby  rested  in  William  Flemiog,  &c.  trustees,  to  be  by  them 
or  any  fire  of  them  laid  off  into  lots,  &c. 

The  time  when  this  plat  was  returned  is  not  stated,  but  it 
must  have  been  after  the  1st  of  April  1784. 

Preyious  to  that  day,  in  December  1783,  Virginia  passed  an 
aet  ceding  the  territory  she  claimed  north-west  of  the  river 
Ohio  to  the  United  States;  and  the  deed  of  cession  was  exe- 
cuted on  the  1st  of  March  1784.  This  deed  contains  the  fol- 
lowing among  other  reservations:  **  that  a  quantity  not  exceed- 
ing one  hundred  and  fiAy  thousand  acres  of  land  promised  by 
this  state  shall  be  allowed  and  granted  to  the  then  colonel,  now 
general  George  Rogers  Clark,  and  to  the  officers  and  soldiers 
of  his  regiment  who  marched  with  him  when  the  posts  of  Kas- 
kaskia  and  St  Vincent  were  reduced,  and  to  the  officers  and 
soldiers  that  have  been  since  incorporated  into  the  said  regi- 
mmtf  to  be  laid  off  in  one  tract,  the  length  of  which  not  to 
exceed  double  the  breadth,  in  such  place  on  the  north-west 
side  of  the  Ohio  as  a  majority  of  the  officers  shall  choose;  and 
to  be  aflerwards  divided  among  the  said  officers  and  soldiers 
in  due  proportions,  according  to  the  laws  of  Virginia." 

The  plaintiff  in  error  contends,  that  as  (he  state  of  Virginia 
had  conveyed  all  her  territory  north-west  of  the  river  Ohio  to 
the  United  States,  before  any  legal  title  was  vested  in  the  com- 
missioners or  trustees  appointed  by  the  act  of  1783,  the  title 
at  law  was  vested  in  the  United  States,  and  could  pass  only 
from  them.  That  the  reservation  in  favour  of  Clark's  regL" 
ment,  is  not  an  exception  of  so  much  land  from  the  deed  of 
eeision;  but  a  stipulation  that  congress  shall  comply  with  the 
promise  made  by  Vii^^inia  to  that  regiment  Consequently 
that  the  plaintiffs  in  ejectment  had  no  legal  title. 

Had  the  court  been  required  to  expound  these  laws  imme- 
dietdy  after  the  deed  of  cession  was  executed,  it  is  probable 
that  the  construction  made  by  the  plaintiff  in  error  would  have 
been  adopted.  But  the  opposite  construction  has  prevailed, 
and  all  the  titles  in  that  reserve  depend  upon  it  It  is  too  late 
to  eontrovert  it 

The  title  of  the  plaintiffs  in  ejectment  has  been  contested  on 
other  ground,  which  is  more  tenable. 

The  act  directs  the  plat  for  the  town  to  be  returned  to  the 
office  of  Jefferson  to  be  recorded,  and  declares  that  <<  thereupon 
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the  ttme  shall  be  and  is  hereby  vested  in  William  Fleming, 
fce.  trustees,  to  be  by  them  or  any  five  of  them,  laid  off  into 
lots  of  half  an  acre  each,  with  conyentent  afreets  and  public 
lots,  which  shall  be  and  the  same  is  hereby  established  a  town 
by  the  name  of  Clarksville."  The  act  proceeds  to  prescribe 
the  duties  and  the  powers  of  the  trustees.  They  are  to  sell 
the  lots  in  the  manner  and  on  the  conditions  required  by  the 
law;  to  convey  them  to  the  purchasers;  to  determine  all  dis- 
putes concerning  their  bounds;  and  to  settle  rules  and  orders 
Ar  regular  builoing  thereon.  This  enumeration  of  duties  and 
power!  is  concluded  with  the  following  provision:  <<  and  in  case 
of  death,  removal  out  of  the  country,  or  other  legal  disability  of 
any  of  the  said  trustees,  the  remaining  trustees  shall  supply  such 
vacancies  by  electing  others  from  time  to  time,  who  shall  be 
vested  with  the  same  powers  as  those  particularly  nominated 
by  this  acf  It  is  also  enacted  that  **  if  the  purchaser  of  any 
lot  shall  fail  to  build  thereon  within  the  time  before  limited, 
the  said  trustees,  or  a  major  part  of  them,  may  thereupon  enter 
into  such  lot,  and  may  either  sell  the  same  again,''  «  or  appro- 
priate socA  lot  to  the  public  use  of  the  inhabitants  of  the  said 
town." 

The  legal  title  is  undoubtedly  vested  in  William  Fleming 
and  the  other  persons  who  are  named  as  trustees  of  the  tovrn. 
The  possession  of  this  legal  estate,  however,  would  not  have 
enabled  them  to  perform  the  various  acts  which  were  necessary 
to  the  accomplishment  of  the  object  of  the  legislature.  The 
thousand  acres  intended  as  a  town,  is  to.  be  laid  out  by  these 
persons  in  their  character  of  commissioners; 'and  sfter  the  pht 
thereof  shall  be  recorded,  it  is  vested  in  them  by  name,  after 
which  the  law  prescribes  their  duties  and  powers.  These  are 
expressly  enumerated.  They  do  not  grow  out  of  the  estate, 
but  are  conferred  by  the  words  of  the  act  Had  the  title  been 
vested  in  other  persons,  the  same  powers  might  have  been 
conferred  on,  and  exercised  by  the  trustees  of  the  town.  No 
one  of  their  powers  depends  on  their  possessing  the  legal 
title*  They  might  lay  off  the  town  in  lots  and  streets,  sell  and 
eonvey  the  lots,  determine  their  boundaries,  and  settle  rules 
and  orders  for  the  regular  building  thereon,  although  the  mere 
title  should  reside  in  others.  The  legal  title  is  not  identified 
with  these  powers,  or  connected  with  them  by  the  words  of 
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tiM  kw.  The  grtntaes  are  made  tniaieesy  bat  they  reoeive 
the  grant  as  individuala;  and  the  mere  legal  estate  must  descend 
aeeording  to  the  law  of  descents,  unless  otherwise  directed  by 
the  particular  statute. 

No  one  of  the  persons  in  whom  the  land  is  vested  by  the 
aet,  nor  any  person  claiming  title  under  any  one  of  them,  ia  a 
party  to  this  ejectment  The  inquiry  then  is^  hss  the  legal 
title,  which  was  vested  in  William  Fleming  and  others,  been 
divested  by  the  act,  and  transferred  to  the  defendants  in  error? 
This  must  be  determined  by  the  act  itself.  The  words  are, 
^  in  case  of  deaths  tie.  of  any  of  the  trustees^  the  remaining  trus- 
tees shall  supply  such  vacancies  by  electing  others  from  time  t» 
time,  who  shall  be  vested  (not  with  the  same  estste,  but)  with 
the  same  powers  as  those  particularly  nominated  in  this  act.'' 
If  the  estate  be  not  indispensable  to  the  existence  or  exercise 
of  the  powers,  and  we  think  it  is  not;  if  the  powers  do  not 
grow  out  of  the  estate,  but  are  conferred  by  specisl  words  in 
the  act,  no  necessity  is  perceived  for  supplying  words  which 
are  not  used  in  the  act,  and  implying  a  transfer  of  the  estate 
which  the  legislature  Jias  not  made.  It  is  unquestionable,  that 
no  inconvenience  would  result  from  such  a  construction;  and 
we  may  conjecture  that  had  it  occurred  to  the  legislature  that 
the  transfer  of  the  estate  to  the  new  trustees  might  be  useful, 
it  would  have  been  direeted ;  but  we  cannot  do  that  which  the 
law  has  not  done:  we  cannot  take  a  trust  estate  from  William 
Fleming  and  others,  and  vest  it  in  their  successors  as  trustees, 
when  the  law  does  not  make  the  transfer. 

It  is  probable  that  the  legislature  contemplated  the  imme- 
diate execution  of  the  powers  conferred  by  the  act,  which 
would  transfer  the  legal  estate  to  the  purchasers.  They  do  not 
appear  to  have  contemplated  the  permanent  residence  of  the 
legal  estate  in  the  body  of  the  trustees,  for  the  purposes  of  the 
act  If  the  trustees  were  to  do  any  thing  in  virtue  of  the 
estate,  and  not  of  their  special  powers,  we  might  expect  it  to 
be  a  re-entry  for  breach  of  the  condition  contained  in  thedeedl 
they  made.  Yet,  after  providing  for  their  continuance,  even 
this  power  is  expressly  given  to  them.  The  legislature  appears 
to  have  lost  sight  of  tiie  legal  estate,  and  to  have  relied  entirely 
on  the  powers  given  to  the  trustees  and  their  successors  for  the 
aecX>m|dishmeot  of  their  object    The  powers  are  given  to  the 
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trustees  and  their  successors;  the  estate  is  not  givea  to  their 
successors.  We  do  not  think  the  grant  of  the  powers  draws 
after  it  the  estate.  If  any  use  is  to  be  made  of  the  estate 
which  cannot  be  eflTected  by  the  employment  of  the  powers,  jt 
still  remains,  we  think,  in  the  original  grantees  or  their  heirs. 
If  any  part  of  the  one  hundred  and  forty-nine  thousand  acres 
has  not  been  conveyed,  the  title  to  such  part  remains  in  the 
same  persons.  The  inconvenience  of  resorting  to  the  holders 
of  the  legal  title  is  the  same  in  both. cases. 

The  court  has  not  come  to  this  conclusion  without  eonside* 
rable  doubt  and  difficulty:  but,  pursuing  the  words  of  the 
statute,  and  finding  in  them  no  transfer  of  the  estate,  we  must 
consider  it  as  remaining  where  it  was  placed  by  the  legislature. 

The  trustees  (contend  that  the  defendants  below  were  estop- 
ped from  deoyitog  their  title,  by  the  sgreement  of  the  18th  of 
March  1803.  The  legal  effect  of  that  agreement,  they  say, 
was  to  create  a  tenancy  from  year  to  year;  and  consequently 
to  esteblish  the  relation  of  landlord  and  tenant  between  the 
trustees  and  those  who  daim  under  it 

That  a  lessee  will .  not  be  allowed  to  deny  the  title  of  his 
lessor,  is  admitted;  but  it  is  not  admitted  that  a  contract  exe- 
cuted for  the  purpose  of  conveying  and  acquiring  an  estate  in  fee, 
but  wanting  those  legal  formalities  which  are  required  to  pass 
the  title,  may  be  converted  into  an  agreement  contemplated  by 
neither  party;  and  by  this  conversion  estop  the  purchaser,  while 
it  leaves  the  seller  free  to  disregard  his  express  stipulations. 

The  resolutions  entered  into  by  the  board  of  trustees  on  the. 
I8th  of  March  1803,  constitute  a  contract  which  was  intended 
^y  all  parties  to  invest  William  Clark  with  a  permanent  es- 
tete.  The  trustees  resolve  '<  that  the  rights,  privileges  and  ad- 
vanteg^  of  the  ground"  described  in  the  resolution,  <<be 
exclusively  granted  to  William  Clark,  his  heirs  and  assigns,  to 
be  appropriated  to  the  use  of  opening  a  canal  through  any  part 
of  the  said  slip  of  land,  on  which  to  erect  mills,  wharfs,  store 
houses,  or  any  kind  of  water  works  that  may  be  of  public 
utility,  or  for  the  erection  of  gates,  locks,  &c.  for  the  passage 
of  boats^  vessels,  ttc. "  For  this  privilege,  the  trustees  reserved 
<<  one  per  cent  on  the  production  of  all  water  works  that  may 
be  erected  on  the  said  canal,  and  live  per  cent  on  the  toll  of 
all  kind  of  craft  that  may  pass  through  said  canal.  *'    To  this 
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grant  wa0  annexed  this  provision.  <<  Provided,  however^  that 
the  «ud  William  Clark,  his  heirs  and  assigns,  do  complete  the 
nid  cvial  for  the  erection  of  water  works  within  seven  years 
from  this  day/'  This  time  was  afterwards  extended  to.  ten 
years. 

The  assignees  of  William  Clark  took  possession  of  the  pre- 
mises under  this  agreement,  and  sold  to  others,  who  have 
expended  from  one  to  two  thousand  dollars  on  the  work;  and 
hav9  erected  a  saw  mill,  which  has  been  carried  away;  and  a 
grist  mill,  which  is  now  in  operation,  and  of  great  public 
utility. 

It  is  impossible  to  doubt  the  intention  of  the  parties  to  this 
contract.  The  grant  for  which  the  trustees  stipulate  is  to 
.William  Clark,  his  heirs  and  assigns.  A  tenancy  from  year 
to  year,  is  directly  repugnant  to  this  stipulation.  The  money 
to  be  expended  on  the  great  works  in  contemplation,  is  entirely 
inconsistent  with  any  other  than  a  permanent  estate.  The 
views  of  the  parties  are  entirely  defeated;  the  contract  is 
annulled  by  treating  it  as  one  which  the  trustees  might  deter-w 
mine  at  their  will,  or  at  the  end  of  any  jr^ar.  Had  the  con- 
tract been  clothed  with  legal  form  by  the  execution  of  a  deed, 
such  deed  would  have  conveyed  an  estate  to  William  Clarke^ 
his  heirs  and  assigns.  The  reservation  of  the  per  centage  on 
the  building  and  canal,  as  the  consideration  of  the  grant,'in- 
stead  of  a  sum  in  gross;  could  not  affect  the  permanence  of  the 
estate.  The  trustees  could  not  have  maintained  an  ejectment 
after  the  execution  of  such  deed,  unless  some  one  of  the  condi- 
tions contained  in  it,  on  which  a  right  to  re-enter  was  reserved, 
should  be  broken;  which  breach  it  would  be  incumbent  on  the 
plaintiflb  in  ejectment  to  show.  Had  these  resolutions  then 
amounted  to  a  deed,  or  had  the  trustees  placed  the  purchaser, 
in  point  of  law,  in  the  situation  in  which  both  parties  intended 
by  the  contract  to  place  him,  this  ejectment  could  not  havo 
been  maintained,  on  any  other  principle  than  the  breach  of 
some  condition  in  the  deed  which  authorised  a  re-entry. 

But  a  legal  title  has  not  been  made,  and  those  who  claim 
under  the  contract  cannot  defend  their  possession  by  it  in  this 
action.  The  trustees  themselves  deny  its  validity  for  this 
purpose,  and  assert  a  title  in  opposition  to  it  While  they 
would  turn  the  purchaser  out  of  possession,  because  this  con* 
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tract  has  no  legpj  operation  in  this  action,  they  would  give  it  a 
legal  obligation  on  the  defendant  in  the  ejectment,  which  ia  to 
reab*ain  him  from  making  a  defence  which  would  protect  hia 
equitable  rights  under  it  The  contract  binds  him,  but  leaves 
them  at  perfect  liberty.  The  moral  policy  of  the  law  cannot 
permit  tbis.>  It  is  forbidden  by  the  clearest  principles  of  jus- 
tice. The  case  of  Blight's  Lessee  ▼•  Rochester,  7  Wash.  534, 
asserts  this  doctrine  in  a  case  nearly  resembling  this.  The 
plaintiff  claimed  under  John  Dunlap,  whose  title  was  not  Talid, 
but  he  insisted  that  the  defendant  must  trace  his  tide  up  to 
Dunlap,  and  therefore  could  not  contest  it  The  court  said; 
'<  if  he  claims  under  a  sale  from  Dunlap,  the  plaintifla  them- 
selves assert  a  title  against  this  contract*  Unless  they  show 
that  it  was  conditional,  and  that  the  condition  is  broken,  they 
cannot,  in  the  very  act  of  disregarding  it  themselves,  insist 
that  it  binds  the  defendant,  in  good  faith,  to  acknowledge  a 
title  which  hasjio  real  existence." 

Upon  the  authority  of  this  case,  and  upon  the  sound  pnn- 
ciples  of  morality  and  justice  which  belong  to  the  law,  we  do 
not  think  that  the  plaintiffs,  while  asserting  a  title  against  their 
contract,  can  be  permitted  to  insist  that  the  same  contract  binds 
the  defendant  to  admit  their  title. 

This  opibiofr  is  founded  on  the  idea  that  the  action  is  brought 
to  obtain  possession  against  the  contract,  not  for  any  failure  tio 
perform  its  conditions.  The  trustees  themselves  do  nM  place 
their  right  to  re-enter  and  hold  the  premises  on  that  ground. 
The  case  does  not  state  a  re-entry  for  conditions  broken ;  nor  does 
it  show  expressly  thst  any  condition  has  been  broken.  If  it 
be  admitted,  that  William  Clark  or  his  assignees  would  in 
this  case 'be  bound  to  acknowledge  the  title  of  the  trustees, 
provided  the  tnisleesi  on  their  part,  acknowledge  the  obliga- 
tion of  their  resolutions  on  themselves;  it  becomes  necessary 
to  inquire  whether  the  conditions  contained  in  those  resolu- 
tions have  been  broken.     What  are  those  conditions? 

The  resolutions  are  not  drawn  with  such  distinctness  as  to 
make  the  object  of  the  parties  clearly  intelligible^  or  to  show 
the  extent  of  the  engpigements  into  which  Clark  entered,  so  as 
not  to  be  misunderstood. ' 

They  are  introduced  by  a  preamble  steting  the  <<  advantages 
that  would  result"  **  by  opening  a  canal  round  the  fallp  of  the 
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(Hiio."  They  then  proceed  toaayi^'on  the  application  of 
George  Rogers  Clark,  it  is  resolved  by  the  board,  that  the 
nghtSi  privileges  and  advantages  of  the  ground  betiveen  the 
front  lots  on  the  Ohio,  and  the  Ohio  from  the  upper  line  of 
the  town  of  Clarksville,'*  Slo.  **  to  the  mouth  of  Mill  Cre^k, 
be  exclusively  granted  to  William  Clark,  his  heirs  and  assigns, 
to  be  appropriated,  to  the  use  of  opening  a  canal  through  any 
pert  of  said  slip  of  land,  on  which  to  erect  mills,  wharfs,  store 
houses,  or  any  kind  of  water  works  that  may  be  of  public 
utility,  or  for  the  erection  of  g^tes,  locks,  ftc  for  the  passage 
of  boats,  vessels,  &c. 

The  preamble  undoubtedly  indicates  that  the  trustees  eon- 
templaled  '<  the  advantage  which  would  result  from  a  canal 
round  the  faIls,V  but  whether  they  meant  to  bind  Clark  to 
make  the  whole  of  that  canal,  is  ta  be  determined  by  .the.  reso- 
lutions declaring  the  purposes  of  the  grant  to  him. 

The  canal  which  Clark  was  to  make,  was,  it  is  presumed^  to  be 
made  through  the  ground  ceded  to  him  by  the  trustees.  This 
^extends  to  the  mouth  of  Mill  Creek.  The  case  does  not  state 
whether  Mill  Creek  empties  into  the  Ohio  below  the  falls»  If 
it  does  not,  this  fact  would  go  far  in  the  construction  of  the 
resolutions. .  If  it  does,  the  fact,  or  something  equivalent 
should  be  ahown  in  the  case. 

-  The  resolutions  add  that  the  rights,  &c.  exclusively  granted, 
^  are  to  be  appropriated  to  the  use  of  opening  a  canal  through 
any  part  of  the  said  slip  of  land,  on  which  to  erect  mills, 
wharfs^  store  houses,  or  any  kind  of  water  works  that  may  be 
of  public  utility.'^ 

Thia  canal  is  <<  to  pass  through  any  part  of  the  said  slip  of 
land;"  but  is  not  required  to  pass  through  the  whole  of  it, and 
to  empty  into  the  river  at  the  mouth  of  Mill  creek.  Its  ex- 
pressed purpose  is  to  erect  mills,  wharfs,  &c.,  but  the  ereciion 
of  all.bf  them  is  not  required,  nor  is  the  grantee  himself  re- 
quired  to  erect  any  of  them.  The  canal  is  to  be  adapted  to 
the  purpose,  and  if  it  be  so  adapted,  the  requisition  of  the  reso* 
Intion  is  complied  with.  An  alternative  application  of  the 
canal  is  allowed.  The  resolution  proceeds  to  say,  <<or  for  the 
erection  of  gates,  locks,  &c.,  for  the  passage  of  boats,  vessels, 
&C.  These  two  members  of  the  resolutions  are  not  connected 
by  the  copulative  *^and^^  but  by  the  disjunctive  **or.^^ 
Vol.  VI.— «Y 
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The  resolution  does  not  require  that  the  canal  should  be  fitted 
for  both  purposes,  but  is  satisfied  if  it  be  fitted  for  either. 

The  limitation  df  time  is  <<  provided,  however,  that  the  said 
William  Clark,  his  heirs  and  assigns,  do  complete  the  said 
canal,  for  the  erection  of  water  works,  within  seven  years 
from  this  day."  Clark  and  his  assignees  are  within  the  re- 
quirement of  the  proviso,  if  they  complete  the' canal  for  the 
erection  of  water  works  within  seven  years;  though  no  works 
of  any  description  should  be  erected. 

At  a  meeting  of  the  trustees,  held  in  December  1807,  this 
subject  was  again  taken  up.  A  farther  time  of  three  years  was 
allowed,  on  condition,  among  other  things,  that  the  former 
grant  shall  not  extend  farther  than  to  the  lower  bssin,  and  that 
the  said  William  Clark  shall  bind  himself,  his  heirs,  &c.  <<to 
build  and  keep  up  good  and  sufficient  bridges  across  said  canal, 
at  the  intersection  of  every  cross  street,  and  to  erect  within 
the  period  mentioned,  to  wit  by  the  18th  of  March  1813,  a 
mill  or  mills  to  be  of  public  utility,  or  open  a  canal  agreeably 
to  the  conditions  of  the  former  grant,  &c." 

<  The  alternative  is  given  to  Clark  and  his  assigns,  either  to 
build  a  mill  or  mills  to  be  of  public  utility,  or  open  the  canal. 

The  case  states  that  the  mill  was  erected,  which  remains  to 
this  day.  It  also  states,  that  in  December  1816,  the  trustees 
called  on  the  assignees  of  William  Clark  for  a  statement  of  the 
production  of  the  water  works,  which  account  was  rendered, 
and  the  money  appearing  to  be  due  on  it  was  paid.  We  are 
not  informed  that  there  was  any  subsequent  failure  in  the  pay- 
ment of  the  money  which  became  due  under  the  contract 
We  are  not,  therefore,  at  liberty  to  suppose  that  the  conditions 
of  the  contract  have  been  broken  on  the  part  of  Clark's  assignees. 
The  trustees,  then,  to  sustain  this  ejectment,  must  consider 
themseRes  as  absolved  from  the  contract  Acting  upon  this 
principle^  they  cannot  set  it  up  against  the  plaintiffb  in  error. 
They  cannot  be  permitted,  while  denying  its  obligation  on 
themselves,  to  enforce  it  on  others.  Both  are  free,  or  both 
are  bound.  We  are  of  opinion  that  the  plaintifis  in  error 
were  at  liberty  in  this  case  to  controvert  the  title  set  up  by  the 
trustees  in  the  court  below. 

The  assignees  of  Clark  have  relied  upon  an  act  of  the  terri- 
torial legislature  of  Indiana,  passed  in  November  IblO,  sup^ 
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plying  the  wtnt  of  a  eonT^jrance;  and  declaring  the  aaaigneea 
of  the  aaid  Clark  to  be  <<  the  legal  and  equitable  proprietors  of 
the  lota  and  Und  contained  in  the  orders  and  resolutions  of  the 
aaid  board  of  truateeSi''  <<  subject,  nevertheless,  to  the  termi 
and  conditions  upon  which  the  same  was  granted.*' 

We  do  not  mean  to  deny  the  right  of  the  legislature  to  modify 
the  future  exercise  of  the  powers  possessed  by  the  trustees  of 
the  town  of  Clarkaville;  provided  they  do  not  impair  vested 
rights:  but  we  are  not  prepared  to  decide  this  case  on  an  act 
which  changes  the  character  and  operation  of  a  contract  afier 
it  has  been  mlide. 

This  case  has  been  decided  in  the  state  court  of  lodianat  and 

«  _ 

is  reported  in  1.  Blatchford,  422.  This  court  has  considered 
that  decision  with  the  respect  to  which  it  is  justly  ent'tled. 
In  that  case  the  court  did  not  examine  and  decide  on  the  legal 
title  of  the  trustees,  because'  legal  effect  was  pven  to  the  con- 
tract so  far  as  to  defeat  the  action.  The  relation  of  landlord 
and  tenant,  therefore,  was  preserved  between  the  parties,  and 
bound  both.  That  relation  defeated  the  plaintiff's  action, 
though  it  estopped  the  defendanta  from  controverting  histitJeu 
Notwithstanding  the  plain  meaning  of  the  tontract  made  by 
the  resolutions  of  March  1803,  to  grant  a  permanisnt  estate; 
yet  that  contract,  though  incapable  of  passing  an  estate  at  law 
to  the  extent  intended,  waa  capable  of  passing  at  law  an  estate 
'  from  year  to  year,  and  in  that  action  might  be  so  construed. 
The  necessary  effect  of  this  construction  was  the  admission  of 
the  title  of  the  lessor:  but  in  this  action  no  legal  eflect  what- 
ever is  given  to  the  contract,  and  it  cannot  therefore  estop  the 
defendant  from  contesting  the  title  asserted  in  hostility  to  it 
We  do  not  consider  the  case  bb  depending  on  local  law. 

We  are  of  opinion  that  the  plaintiff  below  did  not  ahow  title 
to  the  possession  of  the  premises  claimed  in  the  declaration; 
and  that  there  is  error  in  the  judgment  of  the  court  for  the 
district  of  Indiana  in  his  favour. 

That  judgnieiit  is  reversed,  and  judgment  entered  for  the 
defendant 

Mr  Justice  Baldwv  dissented. 
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This  caoM  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the  dis- 
trict  of  Indiana,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  Court,  that  the  plaintiff  below 
did  not  show  title  to  the  possession  of  the  premises  claimed  in 
the  declaration,  and  that  there  is  error  in  the  Judf^ment  of  the 
court  for  the  district  of  Indiana  in  his  favour;  whereupon  it  is 
ordered  and  adjudged  hy  this  Court,  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  re- 
versed, and  that  this  cause  lie,  and  the  same  is  hereby  remanded 
to  the  said  district  court,  with  directions  to  that  court  to  enter 
judgment  for  the  defends  t  below. 
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WiLixAJC  W.  Watts  Axn>  Abthub  Watts's  Exxcutobs,  aitd 
WkLLiAM  W.  Watts,  AjiTtauB  Watts,  Joseph  Scott  and 
e2xjzabxtr  his  wivx,  hxirs  and  lxoal  rxpbbsbitta- 
titxs  op  John  Watts,  dxcsasxd,  Appnllants  t.  Wil- 
X.IAM  Wasdlx  and  Alxbandbb  Waddlx's  Administra- 

TOBS,    AND  AlXXANDXB  WaDDLX,   AND  WlLLIAX,   JoHN, 

LucT,  Edwaxd  and  Abgus  Waddlx,  Inpants,  bt  Bxn- 

JAMXN  O.  LXONABD  THXIB  NXXT  PBIXND,  ChILDRXN  AND 

Hxixs  OP  John  Waddlx,  dxckaskd,  and  William  Lamb. 

4«crM  of  •  fpodfie  parfomaoM  of  •  eonlnot  to  purehuo  •  Crtct  of  hod  ro* 
foiodi  io  eonaoqooiico  of  doloj  tod  •  dofoct  of  tiUo. 

Tbo  aid  of  •  eoort  of  ehoocory  will  bo  glTon  to  oithor  party  who  elaimi  fpooiile 
poifoi|BtBeo  oft  eootract;  If  It  tppear,  that  io  good  fAlih«  and  wiiliin  tho  propor 
Hmo,  Im  hu  porfbriDod  tbo  obiigatloDt  wliieh  doTolvod  apoo  bin. 

It  li  not  io  tlM  powor  of  out  atalo  to  preaeribo  tba  modo  by  which  raal  proportj 
abaD  bo  cooToyod  In  anotbor.    Tbla  principio  la  too  'doar  to  admit  of  doobt. 

In  tlM  aixomont  boforo  tbla  court  a  now  ground  of  rcUof  waa  aaioaMd,  which 
bad  not  boon  ando  fai  tbodraiit  court  That  If  tbo  eimi  aboold  not  docioo  a 
apodlic  poflbnnanco  of  tbo  contract  to  pwcbaao  tlio  land,  yot  aa  tbo  pnrcbaaar 
bad  boon  in  tbo  poaaaarion  thoroof,  tho  compiainanta  aro  ontltlod  to  a.docroo 
Ibr  tho  ronta  and  profit!  of  tba  land  wbilo  ho  waa  in  poaaaailon.  By  tba  court: 
tbora  la  no  ralo  of  court  or  principle  of  law  which  pravonta  tho  complainanla 
ftoBB  aaraadng  a  ground  In  tbla  court  which  wat  not  auggoatod  in  tba  ^ort 
bolow;  but  aocb  a  couiao  nuiy  bo  prodoctlTO  of  much  loconTonianco  and  aoino 


Ahboogh  tboro  la  no  apodfic  piayar  hi  tbo  bill  to  bo  paid,  tho  ronta  and  proflta, 
yoC  tbo  coort  tbtok,  that  under  tbo  genaral  prayer,  tbla  relief  nay  be  granted. 
Under  tbla  pityer  only  rettef  nay  be  given  for  whicb  a  bade  ia  laid  in  the  bill. 
In  tbla  coae  tho  peaaaarion  of  the  land  by  tbo  dotadanta  ia  alleged,  and  tbo 
denaM  ftr  vanta  i^  profita  would  leault  from  tbia  ftct.  Tbeie  ia  no  pretoneo 
that  lUa  deaMoiid  waa  taken  faito  tIow  in  tbo  action  at  law.  Aa  It  eonalatod  of 
unliquidated  damagea,  It  waa  not  a  proper  aubjoct  for  an  otbel. 

APPEAL  from  the  circuit  court  of  the  United  Ststes  for  the 
district  of  Ohio. 

In  the  circuit  court  of  Ohio,  John  Watts,  t  citixen  of  the 
state  of  Kentucky,  filed  a  bill  in  chancery  against  John  Wad- 
dle and  William  Lamb,  the  appellees,  to  obtain  a  perpetual 
injunction  to  stay  proceedings  by  John  Waddle  on  a  judg- 
ment obtained  in  the  circuit  court  against  him,  for  damages 
for  the  non-performance  of  a  contract  made  by  htm  with  John 
Lamb  in  November  2815,  which  contract  had  been  assigned 
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bf  him  to  John  Waddle;  and  al«o  to  compel  Waddleor  Lamb 
to  a  specific  execution  of  the  contract.  The  contract  was  for 
the  sale  of  certain  lots  of  ground  in  the  town  of  Chillicothe  to 
William  Lamb,  for  which  John  Watts  agreed  to  gi^e  a  good 
and  suAicient  general  warranty  conveyance,  by  the  1st  day  of 
February  1816,  or  as  soon  as  a  final  decree  should  be  rendered 
in  the  circuit  court  of  the  United  States,  in  a  suit  instituted  to 
compel  Nathaniel  Massie  and  others,  to  make  a  conveyance  to 
the  complainant  of  the  legal  title  to  the  said  lots,  the  elder 
equitable  title  thereto  being  in  the  complainant.  William 
Lamb,  or  his  assignee  John  Waddle,  was  in  possession  of  the 
premises  at  the  time  of  the  contract,  and  continued  to  hold  the 
same  until  and  after  the  judgment  for  the  damages. 

Numerous  and  continuing  obstacles,  arising,  as  was  alleged, 
from  other  causes  than  the  (ault  or  laches  of  John  Watts,  in- 
terposed and  prevented  the  conveyance  of  the  premise*  by  a 
sufficient  legal  title  until  18S6. 

In  1824  William  Lamb  assigned  the  contract  between  him 
and  John  Wait  to  John  Waddle,  who  thereupon  instituted 
the  suit  against  John  WatU,  he  having  been  found  in  Ohio; 
and  obtained  a  judgment  for  damages  for  the  non-perform- 
ance thereof,  amounting  to  seven  thousand  seven  hundred  and 
forty-five  dollars  and  fifty  cents. 

In  1826  John  Watts  tendered  to  John  Waddle,  as  the 
assignee  of  John  Lamb,  a  deed  of  conveyance  of  the  lots,  in 
conformity,  as  was  alleged,  with  the  contract  of  1815,  which 
was  refused  by  him. 

The  circuit  court  of  Ohio  dismissed  the  bill  of  the  complain- 
ants; and  the  executors  and  legal  representatives  of  John  Watts 
thereupon  prosecuted  this  appeal. 

The  facts  of  the  case  are  stated  more  particularly  in  the 
opinion  'of  the  court 

For  the  appellants,  Mr  Creighton  and  Mr  Clay  contended, 
that  the  decree  of  the  circuit  court  ought  to  be  reversed  on  the 
grounds: 

1.  That  the  said  circuit  court  ought  to  have  decreed  a  spe- 
cific execution  of  the  contract  between  Watts  and  Lamb;  Watts 
hnving  throughout  manifested  a  bona  fide  intention  to  fulfil  his 
covenant,  and  having,  for  that  purpose,  done  all  that  was  in- 
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c|iinbeDt  upon  him  to  fouem  himself  of  the  legal  title,  whieh 
he  tendered,  as  soon  as  he  acquired  it,  to  Waddle;  and  neither 
Lamb  or  Waddle,  who  have  constantly  remained  in  quiet  pos> 
session  of  the  property,  having  ever  demanded  a  deed,  or  sue* 
tained  any  injury  in  consequencee  of  not  receiving  one. 

2.  But  if  the  court  below  ought  to  have  refused  to  compel 
Waddle  now  to  receive  a  title  from  Watts,  it  ought  to  have 
made  Lamb  and  Waddle  liable  for  the  rents  and  profits  of  the 
estate,  from  the  date  of  Watts's  covenant  to  the  termination  of 
the  suit;  inasmuch  as  they  had  recovered  a  judgment  for  prin* 
cipal  and  interest  o£  the  purchase  money,  and  had  peaceably 
enjoyed  the  possession  and  reaped  the  fruits  of  .the  property, 
up  to  this  time.  And  this  allowance,  for  rents  and  profits, 
ought  to  have  been  applied  by  the  court  in  abatement  of  the 
amount  of  the  judgment  at  law. 

They  cited  5  Peters,  264.  2  Peters's  Condensed  Reports^ 
247.     1  Wheat  179,  196.     6  Wheat  528.     6  Cranch,  14a 

Mr  Leonard,  for  the  appellees,  argued: 

1.  That  according  to  the  contract,  the  deed  was  to  have 
been  delivered  in  1S18,  when  the  appellant  obtained  a  final 
decree  in  the  circuit  court  in  the  suit  against  Massie  and  others; 
and  not  being  at  that  time  able  to  make  a  legal  and  sufficient 
title,  the  complainant  could  not,  in  1826  or  afterwards,  call  on 
the  appellees  to  accept  of  the  title.  The  right  of  the  appellees  to 
damages  for  the  breach  of  the  contract  pf  1815,  could  not  be  im- 
paired by  the  subsequent  ability  of  the  appellant,  if  it  exiMed, 
to  make  the  title.  Cited,  Sug.  on  Vendors,  249.  1  Harrison's 
Chancery,  tit  Decree,  424,  425,  426.     1.  Mad.  Chan.  430. 

2.  The  rents  and  profits  could  not  be  set  off  in  the  action 
for  damages;  nor  should  this  court  now  give  the  appellant  the 
benefit  of  the  claim  to  them,  against  the  judgment  of  the  cir« 
cuit  court  Cited,  Coop.  Equit;^,  13, 14, 333.  2  Atk.  3, 141, 
325.  12  Yes.  48.  17  Yes.  114,  118.  2  Ycb^  Sen.  995. 
2  Peters,  612.     1  Wheat  179.    7  Wheat  535. 


Mr  Justice  M'Lkam  delivered  the  opinion  of  the  Court 
This  suit  was  brought  into  this  court  by  an  appeal  from  the 
decree  of  the  circuit  court  for  the  district  of  Ohio.  The  bill  was 
filed  in  that  court  by  the  complainant  to  compel'  the  specific 
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ezecatioQ  of  a  contract^  entered  iato  with  the  defendant  Lambi 
on  the  Ist  day  of  November  1S15;  by  which  the  complainant 
bound  himself  to  convey  certain  out-lots  and  other  land,  adja- 
cent to  the  town  of  Chillicothei  to  the  said  Lamb,  for  the  con- 
sideration of  four  thousand  seven  hundred  and  sixteen  dollars, 
and  sixty-six  and  two-thirds  cents.  The  conveyance  was  to 
be  made  on  the  1st  day  of  February  ensuing,  or  so  soon  as  a 
final  decree  should  be  rendered  by  the  United  States  circuit 
court  for  the  district  of  Ohio,  in  the  suit  then  pending  in  said 
court,  wherein  the  said  Watts  was  Complainant  and  Nathaniel 
Massie  and  others  defendanto. 

That  suit  had  been  brought  by  Watts  against  Massie  and 
others,  including  the  above  defendant  Lamb,  to  recover  one 
thousand  acres  of  land,  which  included  the  land  sold  by  the 
above  contract,  to  which  Watts  derived  title  from  Ferdinand 
O'Neal,  who  claimed  under  an  entry  made  by  virtue  of  a  war- 
rant which'had  been  granted  to  him  for  military  services.  To 
recover  this  tract  of  land.  Watts  first  brought  a  suit  against 
Massie  in  the  federal  court  of  Kentucky,  charging  him  with 
having  fraudulently  surveyed  tfie  lands  of  O'Neal,  so  as  to 
throw  it  within  the  lines  of  a  survey,  in  the  name  tff  Powell^ 
which  was  owned  by  Massie,  or  in  which  he  had  an  interest 
In  this  suit  Watts  prevailed,  and  an  appeal  being  taken  to  the 
supreme  court,  the  decree  of  the  circuit  court  was  affirmed. 

To  parry  this  decree  into  efiect  in  the  state  of  Ohio,  suit  wu 
instituted  by  Watts  in  the  circuit  court;  and  this  was  the  suit 
referred  to  in  the  contract  between  Watts  and  Lamb. 

By  the  decree  in  Kentucky,  which  was  affirmed  by  the 
supreme  court,  O^NeaPs  entry  509  waA  mAde  to  embrace  the 
land  specified  in  the  contract;  and  the  decree  required  Massie 
to  convey  to  Watte  all  the  land  covered  by  the  survey  of  the 
above  dntry,  alfliough  within  entries  No.  509  and  2468, 
amounting  to  one  thousand  acres;  and  Watts  was  required  to 
convey  one  thousand  acres,  which  were  within  the  calls  of 
entry  509.    Neither  of  these  conveyances  has  been  executed. 

A  final  decree  was  obtained  in  this  suit  in  the  circuit  court 
for  Ohio,  in  favour  of  Watts,  in  January  1818.  Neither  Lamb 
nor  Massie  took  an  appeal  in  this  case  to  the  supl'eme  court; 
but  it  was  appealed  by  some  of  the  defendants,  who,  it  is  steted, 
had  n6  interest  in  the  iund  now  in  dispute.     A  finid  deeree  in 
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frvouf  of  Wtttt  WIS  entered  in  the  fupreme  eoiiit  in  Septem- 
ber 18SS. 

In  the  year  1818  it  was  ascerttined  that  no  patent  had  been 
grsnted  on  O^NeaFs  warrant,  and,  eonsequently,  that  }Auait 
did  not  possess  the  kgal  4it]e;  but^  on  application,  a  patent 
was  issued  to  Watts  on  the  1st  of  March  18S6.  It  appears, 
howerer,  that  a  patent  had  issued  to  the  heirs  of  Powell;  on  an 
entry  80S,  on  the  4th  of  November  1818,  which  covered  a 
part  of  the  land  that  Watts  had  sold  to  Lamb. 

Finding  that  the  legal  estate  was  vested  in  Powell's  heirs. 
Watts  commenced  a  suit  against  them  in  the  circuit  court  of 
Keotncky,  and  obtained  a  decree  for  the  land  contained  in  their 
{latent,  whidi  interfered  with  his  title,  in  the  fall  of  the  year 
1886. 

Lamb  having  assigned  the  covenant  to  his  co-defendtnt 
Waddle,  in  January  1824,  he  commenced  a  suit  agpinsl  Watts 
for  the  recovery  of  the  consideration  paid:  and  at  July  term 
1888,  obtained  a  judgment  in  the  circuit  court  for  seven  thou- 
sand seven  hundred  and  /orty-five  dollars  and  fifty  eents^  da- 
mages and  costs. 

On  the  Sd  of  July,  before  the  judgment.  Watts  tendered  to 
Waddle  a  deed  in  fee  simple  for  the  Isod,  in  the  contract 
agreed  to  be  conveyed,  with  the  costs  of  the  suit,  which  he 
refqsed.  A  till  wu  then  filed  by  Watts  to  enjoin  the  judg- 
ment and  compel  the  defendants  to  accept  of  s  ?ed.  The  bill 
contains  also  a  prayer  for  general^  relief!  By  ttie  decree  of  the 
eir6uit  court  this  bjU  wu  dismissed,  from  which  the  eom* 
plainant  appealed  to  this  court  Watts  having  died  since  this 
suit  has  been  pending  in  this  court,  it  is  now  prosecuted  by 
bis  heirs. 

The  compbinants  insisi,  that,  under  all  the  circumstances 
of  the  casei  they  are  entitled  to  a  specific  execution  of  the  con- 
traet.  Of  this  there  can  be  no  doubt,,  if  it  shall  appear,  tl>at 
there  has  been  a  substantial  compliance  with  the  covenant  on 
the  part  of  theur  ancestor.  The  aid  of  a  court  of  chancery 
will  be  given^  to  either  party,  who  claims  a  specific  execution 
ol' a  contract;  if  it  appear  that,  in  good  faith  and  within  the 
proper  time,  he  has  performed  the  obligations  which 'devolved 

on  him. 
It  is  insisted  tha  the  delsy  wMchi  occurred  in  making  a 
Vol.  VL— «  Z 
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deed  was  uniTOideble^  tod  is  in  no  manner  attributable  to 
negligence  or.  want  of  good  faith  in  Watts.  That  it  grew  out 
of  facts  whieh  were  alike  unlcnown  to  him,  and  the  defendant 
Lamb,  at  the  time  the  contract  was  made.  That  the  defendant 
Lamb  and  his  assignee  Waddle  have  had  the  unmolested  pos- 
session of  the  land  purchased,  enjoying  the  rents  and'  profits 
of  it{  and  that  no  circumstance  has  been  proved  which  goes  to. 
show  that  the  defendants,  or  either  of  them^  have  suffered  any 
injury  from  (he  delay  in  making  the  deed* 

Various  facts  are  adverted  to  which  go  to  prove  vigilance 
on  the  pari  of  Watts,  in  prosecuting  different  suits  and  in 
other  respects,  in  order  to  obtain  the  legpl  title^  that  he 
might  make  the  conveyance.  And  that  so  soon  as  he -was 
enabled  to  do  so,  he  lost  no  time  in  tendering  the  deed  duly 
executed,  and  also  the  costs  which  had  accrued  on  the  action 
at  law. 

On  the  part  of  the  defendants  it  is  contended,  that  as  the 
contract  was  the  result  of  a  compromise,  they  are  entitled  to  a 
strict  etecutioo  of  it. 

Under  a  purchase  which  Lamb  had  previously  made  of 
Massie  and  others,  he  was  in  possession  of  the.  land  embraced 
by  the  contract,. at  the  time  it  was  concluded.  And  he  was, 
no  doubt,  induced  to  enter  into  the  contract  with  Watts,  under 
the  impression  that  he  had  the  equitable,  and  would  soon  pos- 
sess himself  of  the  legal  title.  The  suit  then  pending  had  been 
brought  for  that  purpose,  and  as  Lamb  was  one  of  the  defend- 
ants, and  had  no  title  either  legal  or  equitable,  be  was  desirous 
of  obtaining  a  title  from  Watts. 

If  Lamb  did  not' enter  into  the  possession  under  Watts,  it 
seems  that  he  acknowledged  Watts  to  possess  the  better  title; 
and  by  making  the  contract  with  him,  wu  willing  to  hold  the 
possession  under  him. 

It  is  not  perceived,  therefore,  that  there  is  any  thing  in  the 
circumstances  under  which  this  contract  was  made,  which 
would  take  it  out  of  the  role  of  law  generally  applicable  to 
cases  of  contract  for  the  purchase  of  real  property.  The  con- 
tract, it  is  true,  was  the  result  of  a  eompromise  respecting  a 
l^gal .controversy;  but  k  wu  entered  into  with  a  full  know- 
ledge on  the  part  of  Lamb,  that  Watts  did  not  possess  the  legal 
title,  but  expected  to  obtain  it  by  a  final  decree  in  the 
referred  to. 
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A  ftnal  decree  was  obtained  in  that  eaae,  in  Che  circuit 
court,  in  January  1818;  and  it  is  insisted,  that  it  wu  the  ^lity 
of  Watts,  at  that  time,  to  execute  the  conveyaooe;  and  that 
not  having  done  so,  be  is  guilty  of  such  negligence  as  to  pre- 
vent the  relief  he  now  asks  in  equity. 

In  the  contiyiet  there  was  a  reference  to  the  final  decree  of 
the  circuit  ^uH,  but  as  the  decision  of  that  court  was  not  final 
io  the  ease,  and  as  an  appeal  was  actually  taken,  by  some  of 
Ihe  defendants,  to  the  supreme  court;  it  may  reasonably  be 
inferred  that  this  contingency  was  within  the  calculation  of 
both  parties  at  the  time  of  the  contract  It  must  have  been 
Imown  to  them,  that  an  appeal  would  vacate  the  decree  of  the 
•circoit  court,  and  that  after  it  wap  taken,  any  conveyance  made 
under  such  decree  would  be  inoperative.  -The  final  decree, 
therefore,  iti  the  circuit  court,  as  referred  to  in  the  contract, 
could  only  itiean,  in  the  event  that  the  decree  of  that,  court 
should  finally  determine  the  matter  of  controversy.  But  if  an 
appeal  should  be  taken  from  such  decree,  then  the  final  decree 
should'be  made  In  the  supreme  eourt  There  can  be  no  difficulty 
in  coming  to  the  conclusion  that  both  parties  referred  to  a  final 
decision  of  the  case;  and  to  such  a  decree  as  should  vest  the 
legpl  title  in  Watts.  And  as  such  a  decree  was  not  obtained 
until  1882,  it  is  clear  that  until  that  time  no  negligence  is  im- 
putable to  Watts. 

It  would  be*  within  the  spirit  of  the  contract  to  say,  that 
Watts  was  bound  to  use  ordinary  diligence  in  the  prosecution 
of  the  suit  both  in  the  circuit  and  supreme  eourt  But  there 
is  no  charge  of -a  want  of  diligence  in  this  respect 

Until  1818  Watts^  as  well  as  the  defendants,  supposed  that 
the  legpl  title  wu  vested  in  Massie.  There  is  no  ground  to 
impute  fraud  or  imposition  to  Watts  in  reference  to  this  fact 
When  be  made  the  contract,  and  up  to  the  time  specified,  there 
can  be- no  doubt  that  he  believed  a  final  decree  against  Massie 
would  give  him  the  legal  title.  When  he  made  the  contract 
with  Lamb,  had  be  known  the  factthat  Massie  had  not  the 
legal  title,  and  concealed  it,  equity  could  give  him  no  relief 
The  eoocealmeat  would  have  been  a  fraud  on  Lamb,  whii^h 
would  have  enabled  him  to  annul  the  contract  But  Watts 
acted  in  gopd  £uth,  and  being  mistaken,  unless  some  injuiy 
consequently  result^  to  Lamb«  or  an  unreasonable  delay  fol- 
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lowedi  equity  would  look  with  a  ftToorable  eye  to  the  specific 
execution  of  the  contract 

Finding  that  the  legal  title  was  rested  in  Powell's  heirs  to 
a  part  of  the  land  embraced  by  the  contract,  Watts  commenced 
a  suit  in  chancery  against  them  in  the  circuit  court  of  the 
United  States  of  Kentucky,  and  obtained  a  final  decree  for 
the-  land^  In  pursuance  of  this  decree^  a  commissioner  ap» 
pointed  by  the  court,  under  a  statute  of  Kentucky,  executed  a 
conToyance  m  the  fall  of  1826. 

In  July  1826,  a  few  montlis  after  Watts  obtained  a  patent 
for  the  land,  he  tendered  a  deed  to  Waddle;  and  in  November 
1826,  afteor  the  decree  was  obtained  agpinst  Powell's  heirs,  it 
is  insisted  a  deed  was  again  tendered,  both  of  which  were  re- 
fused by  the  defendant  Waddle. 

The  suit  of  Waddle,  to  recover  back  the  consideration  money, 
was  commenced  in  October  1824;'and  prior  to  its  commence- 
ment, Waddle  ofiered  to  surrender  the  possession  of  the  pre- 
mises. 

When  this  bill  was  filed  by  Watts,  it  sppesrs,  from  the  fscts 
in  the  case,  that  he  did  not  possess  the  legpl  title.  The  con- 
▼eyance  under  the  decree  agpinst  Powell's  heirs,  had  not,  at  that 
time,  been  executed.  But  this  deed  being  afterwards  obtained, 
Watts  may  be  cqnsidered  as  vested  with  all  the  title  conveyed 
by  it;  and  also  the  title  under  the  pstent,  which  was  granted 
to  him;  arid  the  question  arises,  under  these  facts,  and  other 
circumstances  in  the  case,  whether  the  complsinants  are  en- 
titled to  a  specific  execution  of  the  contract 

It  appears  from  certain  depositions  taken  in  the  cause,  in 
the  spring  of  1829,  that  this  property,  since  the  purchase,  has 
depreciated  in  value  one  half;  but  the  witnesses  do  not  state 
how  much  of  that  depreciation  has  taken  place  since  1822. 

The  defendants'  counsel  insist,  thst  independent  of  the  ob- 
jection founded  upon  the  lapse  of  time,  there  are  several  ma- 
teriid  defects  in  the  title  of  Watts;  and  tb'  the  court  cannot, 
under  such  circumstances,  compel  the  defelidants  to  receive  it. 

It  is  objected,  that  a  suit  is  now  pending  in  the  general 
court  of  Kentucky,  by  one  Henry  Banks,  who  claims  the 
warrant  on  which  the  entry  wu  made,  under  which  Watts 
claims;  and  it  is  alleged,  that  the-deerceagsinst  Powell's  heirs 
did  not  give  Watts  a  good  title. 
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In  October  1M1«  it  appears  Banks  filed  his  bill  against  John 
Watts  and  the  unknown  heirs  of  Ferdioaod  O'Neal,  in  which 
lie  stated  that  O'Neal  was  entitled  to  land  for  services  u  a 
captain,  in  the  Virginia  line  or  continental  establishtoent^ 
amounting  tor  at  least  four  thousand  five  hundred  acres;  and 
that  for  a  valuable  consideration,  he  transferred  his  right  to 
one  Thomu  Waahington;  that  Washington,  in  November 
1790,  authorised  one  Thomas  Shields  to  make  sale  of  said  lands; 
and  that  on  the  1st  of  Msrch  1791, 'for  a  valuable  considera* 
tion,  he  transferred  the  said  lands  to  the  complainant. 

He  further  states,  that  after  the  above  assignment  to  Wash- 
ington,  O'Neal  fraudulently  transferred  a  warrant  for  four 
thousand  seres  of  said  land;  and  that  a  certain  John  Watts  had 
procured  granta  for  a  part  of  the  said  four  thousaivl  acres,  un- 
der an  assignment  from  Francis  and  Charles  Scott,  made  on 
the  nth  of  October  1799.  And  it  is  alleged,  that  Watts  had 
full  notice  of  the  previous  tranafer  by  O'Neal,  before  the 
grants  were  obtained.  The  bill  contains  a  prayer  for  a  con- 
veyance of  the  land  specified,  and  also  for  general  relief. 

The  assignments  act  forth  in  the  bill  are  proved  by  the  ex- 
hibits in  the  case. 

Process  appears  to  have  been  served  on  Watts  the  94th  Octo- 
ber 1891,  and  the  cause  was  regularly  continued  until  August 
1896;  whert  an  order  was  made,  that  public  notice  be  given 
in  a  newspaper  printed  at  Frankfort,  to  the  unknown  heirs  of 
O'Neal,  under  a  special  statute  of  Kentucky.  And  from  this 
time  the  cause  seems  to  have  been  regularly  continued,  up  to 
January  term  1899. 

It  is  insisted,  by  tne  complainants'  counsel,  that  the  pen- 
dency of  this  suit  canndt  affect,  injuriously,  the  title  of  Watts; 
as  the  court  of  Kentucky  has  not  jurisdiction  ol  the  subject 
matter,  so  as  to  transfer  the  title  to  land  in  Ohio;  and  that  from 
the  dilatory  manner  in  which  the  suit  hss  been  prosecuted,  it 
is  manifest  that  Banks  can  have  no  cxpeclation  of  success. 

The  general  court  of  Kentucky  have  jurisdiction  of  the  con- 
troversy; and  as  process  was  served  on  the  defendant  Watts, 
their  powers  are  ample  to  enforce  their  decree,  in  personam, 
or  to  direct  the  execution  of  a  deed,  should  the  land  be  de- 
creed, by,  a  commissioner,  as  the  statute  of  Kentucky  au- 
thorises. 
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Banks  has  oertaiiily  been  dilatory  in  the  prosecution  of  his 
suit,  but  it  ia,  by  no  means  clear,  that  by  his  negligence,  in 
this  respect,  he  has  lost  «ny  of  his  original  equity  against 
Watts.  And  this  is  the  question  now  under  consideration. 
It  18  not  the  case  of  an  innocent  purchaser,  for  a  yaluable  eon- 
sideration,  without  notice;  but,  the  inquiry  is  limited  to  the 
rights  of  the  litigant  parties.  If  Banks  has  been  negligent, 
what  vigilance  has  been  shown  by  Watts,  to  terminate  the 
controversy. 

It  is  said,  there  has  been  no  rule  for  answer  on  Watts.  The 
record  does  not  show,  whether  there  has  been  a  rule  for  answer; 
and  as  such  a  rule,  if  entered,  ought  to  appear,  it  may  fairly  be 
presumed  that  no  such  order  has  been  taken.  But  this  did 
not  preclude  Watts  from  taking  an  order,  which  would  com* 
pel  the  complainant  either  to  dismiss  his  bill,  or  bring  it  to  a 
hearing. 

It  would  seem,  therefore,  if  Banks  has  been  negligent  in 
pursuit  of  his  rights.  Watts  has  shown  no  vigilance  in  the  de- 
fence of  his.  . 

No  part  of  the  proceeding  in  the  siiit  against  Powell's  heirs, 
in  the  circuit  court  for  Kentucky,  is  contained  in  the  record, 
except  the  decree.  The  persons  named  defendants,  are  John  M. 
Powell,  Frsncis  Powell,  Robert  Powell,  Margaret  P.  Bledsoe, 
formerly  Margaret  P.  Powell,  wife  of  Joseph  Bledsoe,  Nancy 
J.  Rickets,  wife  of  Charles  H.  Rickets,  formerly  Nancy  J. 
Powell,  Mary  B.  Jones,  wife  of  William  Jones,  formerly  Mary 
B.  Powell  and  William  M.  Powell  and  Susan  W.  Powell, 
— — «-  Carr,  and  Fanny  his  wife,  heirs  and  representa- 
tives of  Hobert  Powell  deceased.  By  the  decree,  the  de- 
fendants were  required  to  convey  to  the  complainant,  si> 
hundred  and  eight  acres  of  land  particularly  described  in  the 
decree.  And  if  the  defendants  or  any  of  them  failed  to  make 
the  conveyance,  the  court  appointed  John  H.  Hanna  commiss- 
ioner, under  the  statute  of  the  state,  to  make  the  deed.  It  is 
admitted,  th^t  the  deed  wto  duly  executed  by  the  commis^ 
ioner. 

As  the  record  of  this  case  is  not  before  the  court,  it  does  no. 
appear  whether  process  was  served  on  all  the  above  defend- 
ants, nor  whether  they  answered  the  bill.     But  in  reference 
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to  the  objaet  for  which  thio  docroo  it  introdooed,  the  pcopan- 
tory.stepe  may  be  pretumed  to  have  been  regultfly  takeo. 

Several  objectiona  are  made  to  this  decree.  It  being  entered 
agiinat  femer  covert,  it  ia  inaiated  that  the  intereat  of  the  hoa» 
banda  cannot  be  affected  by  it  Thia  aeema  to  be  conaidered 
aa  a  matter  of  form  by  the  complainants'  counsel;  and  if  it  be 
a  matter  of  sobstance,  it  ia  contended  that  the  full  record  would 
ahow  that  all  necessary  and  proper  partlea  were  made  by  the 
bill.  And  it  is  denied  that  the  decree  fumiahea  any  evidence 
that  the  husbands  of  the  femalea  named  aa  having  been  marriedt 
were  living  at  the  time  of  the  decree. 

The  fenalea  are  atated  to  be  th^  daughtera  of  Powell,  and 
the  wives  of  the  persona  named.  Thia  must  be  considered  aa 
condusi voof  the  fact  that  their  huabanda  were  living.  If  they 
had  been  dead,  the  femalea  would  not  have  been  named  as  the 
wives  of  certain  persons.  Under  the  circnmstancea,  no  pro* 
aumption  ariaea  that  the  huabanda  are  dead;  nor  can  it  be  ne- 
cessary for  thoae  who  impeach  the  decree  to  show  that  they 
are  livings 

Aa  the  husbands  of  the  daughters  of  Powell,  where  issue  haa 
been  bom,  have  a  life  eatate  in  the  premiaea  in  question,  their 
interests  cannot  be  aflected  in  a  case  where  they  are  not  par- 
ties. 

That  aome  or  all  of  the  persons  referred  to  are  possessed  of 
this  interest,  may  fairly  be  preaumed  from  the  circumatancea. 
A  decree,  to  be  operative,  must  contain  aufficient  certainty  in 
hself    It  caniot  be-aided  by  presumption. 

It  is  clear,  that  the  record  at  length  could  not  obviate  thia 
objection.  The  defendanta  are  named,  and  there  ia  no  refer- 
ence by  which  the  decree  could  be  made  to  operate  on  the 
righta  of  the  husbands.  But  if  it  were  admitted  that  a  full 
record  might  obviate  this  objection,  it  ia  not  incumbent  on  the 
complainants  to  produce  it  It*  rests  with  them  to  make  out 
their  caae.  To  obtain  the  object  of  their  bill,  it  is  essential  tp 
ahow  that  a  clear  title  was  tendered  to  the  defendant  Waddl% 
or  at  least,  that  .they  are  able  to  make  him  a  good  title.  And 
this  they  cannot  show,  unless  there  was  a  full  divcatiture  of  the 
title  from  PowelPa  heira. 

It  ia  alao  objected,  that  the  widow  of  Robert  Powell  is  still 
living,  and  is  entitled  to  her  dower  in  the  premises.     She  is 
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proved  to  htvo  beeo  liring  ttoeo  the  oommenoement  of  thk 
fait,  and  there  ii  no  eridenoe  of  her  death;  and.  one  of  the 
witneaaee  states  that  ahe  had  an  agent  or  aasignee  at  ChiHieothe 
a  few  yeara  ainee,  claiming  her  right  of  dower. 

Bat  it  is  contended*  that  the  widow  of  Powell  cOuld  not 
reeoyer  dower  in  this  land,  as,  at  most,  he  eenld  only  be  con* 
sidered  as  holding  the  land  in  trust  for  Watts.  In  proof  of 
this,  the  decree  against  his  heirs  is  referred  to. 

If  such  were  the  fact,  under  the  law  of  Ohio  the  widow 
would  not  be  entitled  to  her  dower;  but  the  decree  referred  to 
could  not  be  conaidered  as  conclusive  of  the  rights  of  the 
widow.  That  decree  may  haye  been  entered  by  collusion,  or 
under  circumstaooes  that  would  not  bind  the  parties  to  it,  if 
the  proper  steps  w«e  taken  to  set  it  aside.  It  is  presumed 
that  the  widow,  in  setting  up  her  right  of  dower,  wouUl  be 
permitted  to  show  the  nature  of  the  title  under  which  tier  hus- 
band claimed.  This  claim,  therefore,  may  not  be  so  destitute 
of  all  merit  and  legal  propriety,  as  the  counsel  for  the  complain- 
ants seem  to  consider  it 

But  the  most  decisive  objection  to  the  decree  againat 
Powell's  heirs  ip,  it  \M  contended,  that  it  doea  not  Test  the 
legftl  title  in  Watts. 

A  decree  cannot  operate  beyond  the  state  in  which  the  juris- 
diction is  exercised.  It  is  not  in  the  power  of  one  state  to 
preacribe  the  mode  by  which  real  property  shall  be  conveyed 
In  another.  This  principle  is  too  clear  to  admit  of  doubt;  but 
ft  is  insisted,  that  the  deed  executed  by  the  commissioner, 
under  the  decree,  by  virtue  of  a  statute  of  Kentucky,  was  a 
leg»l  conveyance  in  that  state,  and  ^  auch,  by  a  sututory  pro- 
vision, is  good  in  Ohio. 

The  words  of  the  statute  referred  to  are,  ^  that  all  deeds, 
mortgages  and  other  instruments  of  writing  for  the  conveyance 
of  lands,  tenementaand  hereditaments,  situate,  lying  and  being 
within  this  state,  which  hereafter  may  be  made  and  executed 
and  acknowledged  or  approved  in  any  other  state,  territory  or 
country,  sgreeably  to  the  laws  of  such  state,  territory  or  coun- 
try, or  agreeably  to  the  laws  of  this  state,  such  deed,  mortgage 
or  other  instrument  of  writing  shall  be  valid  in  law." 

The  deed  executed  by  the  commissioner  in  this  caae,  must 
be  considered  as  forming  a  part  of  the  proceedingi  in  the  court 
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of  ehanctry.  and  no  greater  eflfeet  can  be  given  to  ity  than  if 
the  decree  itself,  by  atatute,  wu  made  to  operate  as  a  convey* 
anee  in  Kentucky,  as  it  does  in  Ohio. 

The  question  then  arises,  whether,  by  a  fair  constraction  of 
the  abo?t  provision,  it  is  in  the  power  of  a  court  of  equity, 
sitting  in  Kentucky,  by  -force  of  its  decree,  to  transfer  real 
estate  in  Ohio. 

Can  this  eflfeet  be  given  tq  such  docree  by  this  statute?  It 
is  believed  that  no  state  in  the  union  has  subjected  the  real 
property  of  its  citizens  to  the  exercise  of  such  a  power.  Nei- 
ther sound  policy  nor  convenience  can  sustain  thia  construe- 
|aon;  and  unless  the  language  of  the  statute  be  impertitive,  no 
eourt  could  sanction  it 

The  legislature  of  Ohio  could  never  have  intended  by  this 
provision,  to  place  the  real  property  of  the  citizens  of  that  state 
at  the  disposition  of  a  foreign  court  The  language  osed^in 
the  act  does  not  require  such  a  construction.  It  refers  to  deeds 
executed  by  individuals  in  any  other  state;  and  not  to  convey- 
ances made  by  the  decrpe  of  a  eourt  of  chancery*  This  is  the 
true  import  of  the  section,  and  it  does  not  appear  that  the 
courts  of  •  Ohio  have  given  it  a  diflferent  construction.  Thus 
construed,  it  promotes  the  convenience  of  non-residents  who 
own  lands  in  Ohio, and  may  desi^  to  convey  them;  and  in  no 
point  of  view  can  it  operate  injuriously  to  the  interests  of  citi- 
zens i>f  the  state. 

.  Jn  this  view  it  appears,  that  Watts  did  not  acquire  the  legpl 
title  from  Powell's  heirs  under  the  deed  of  the  commissioner; 
and  consequently  he  was  unable  to  convey  the  legal  title  to 
Waddle, 

Tl)e  objections  then  to  the  deed  tendered  by  Watts  are^ 
that  the  husbands  of  the  femes  covert  named  in  the  decree, 
were  not  made  defendants,  and  that  there- is  no  divestiture  of 
their  right;  that. the  right  of  dower  remaina  in  the  widow  of 
Robert  Powell;  and  that,  at  most,  Watts  derived  only  an 
e(|uitable  estate  under  the  decree  against  Poweirs  heirs. 

These  objections  are  deemed  decisive  by  the  court  Under 
the  deed  tendered  to  Waddle,  he  could  not  defend  himself 
against  an  action  of  ejectment  commenced  by  PowelPs  heirs^ 
or  by  any  other  persons  claiQiing  under  a  legal  conveyance 
from  them.  A  decree  of  a  court  in  Ohio,  having  jurisdiction 
Vol.  VI.— 3  A 
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of  the  aubject  matteri  it  necessary  to  give  a  \epl  effect  to  the 
decree  in  Kentucky.  And  eVen  if  this  had  been  done,  there 
would  still  exist  serious  objections  to  the  title. 

The  principle  is  too  well  settled  to  require  any  reference  to 
authority  in  support  of  it,  that  a  vendor  to  elktitle  himself  to  a 
specific  execution  of  the  contract  must  be  able  to  make  a  clear 
title.  No  court  of  chancery  will  force  a  doubtful  title  on  the 
vendee;  and  it  is  always  neceipary  that  the  vendor  should  not 
only  show  s  proper  depee  of  vigilance  on  hb  part,  but  tlMl 
in  all  things  he  had  complied,  or  was  able  to  comply,  with  the 
contract  when  he  seeks  a  specific  execution  of  it 

Although  in  the  {Nresent  case  a  willingness  has  been  shown 
by  Watts  to  convey  to  Waddle  the  land  embraced  in  the  con- 
tanict,  it  is  evident  that  he  cannot  convey  a  good  title.  The 
title  is  not  only  shaded  with  doubt,  but  there  are  defects  which 
cannot  be  obviated,  except  by  the  action  of  a  court  of  equity. 
Tlie  contract  which  is  the  foundation  of  thb  suit,  was  entered 
into  by  Lamb  to  get  clear  of  a  legal  controversy;  and  if  his 
assignee  shall  be  compelled  to  accept  a  title  radically  defective, 
he  would  be  left  in  a  worse  condition  than  Lamb  was  in  be- 
fore the  compromise.  The  consideration  money  has  all  been 
paid,  and  the  result  to  the  assignee  would  be,  should  he  be 
compelled  to  receive  the  deed  tendered,  one  or  more  law  suits. 
The  court  are  therefore  clear,  that  the  complainants,  for  reasona 
stated,  are  not  entitled  to  a  specific  execution  of  the  contract. 

A  new  ground  of  relief  has  been  assumed  in  the  argument 
here,  that  was  npl.made  in  the  circuit  court;  which  is,  that 
although  this  court  should  be.of  the  opinion  that  a  specific  exe- 
cution of  the  contract  ought  not  to  be  decreed,  still,  the  com- 
plainants are  entitled  to  a  decree  for  the  rents  and  profits  of 
the  land  while  it  was  in  the  possession  of  the  defendants. 

The  defendants  object  to  this  relief,  first,  because  the  bill  is 
not  so  framed  as  to  embrace  it;  and,  secondly,  because  this 
claim  was  adjusted  in  the  action  at  law,  or  might  have  been 
set  up  to  lessen  the  demand  of  the  plaintifi*  in  that  action. 

There  is  no  rule  of  court  or  principle  of  law,  which  prevents 
the  complainants  from  assuming  a  ground  in  this  court,  which 
was  not  suggested  in  the  court  below;  but  such  a  course  may 
be  productive  of  mgch  incouvenisnee  and  of  some  expense. 

Although  Uiere  is  no  specific  prayer  in  the  bill  to  be  paid  the 
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raitfl  and  profits,  yet  Ihe  court  think  that,  under  the  general 
prayer,  this  relief  may  be  granted.  Under  this  prayer,  any 
relief  may  be  given  for  which  the  basis  is  laid  in  the  bill,  la 
this  case  the  possession  of  the  land  by  the  defendants  is  al- 
leged, and  the  demand  for  rents  and  profits  would  result  from 
this  fiict 

There  is  no  pretence  that  this  demand  wai  taken  into  view 
in  the  action  at  law.  As  it  consisted  of  ufiliqiiidated  damages, 
it' was  ooc  a  proper  subject  for  an  oflsct;  and  it  appears  that 
the  judgment  at  law  was  rendered  for  the  consideration  meHiey 
and  interest 

That  part  of  the  decree  of  the  circuit  court  which  fefused  a 
specific  execution  of  the  contract,  is  aflBrmed;  but  in  order  to 
aSsrd  relief  for  the  rents  and  profits,  the  decree  dismissing  the 
biH  is  opened,  and  the  causQ  remanded  for  further  proceedinca. 


cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of 
Uhio,  and  was  argued  by  counsel;  on  consideration  whereof, 
it  is  ordered,  adjudged  and  decreed  by  this  Cdurt,  that  that 
part  of  the  decree  of  the  uid  circuit  court  in  this  cause  which 
refiised  a  specific  execution  of  the  contract,  is  affirmed;  but  in 
order  to  afford  relief  for  the  rents  and  profits,  it  is  further  or- 
dered and  decreed  by  this  Court,  that  the  decree  of  the  said 
eireuit  court  dismissing  the  bill  is  hereby  opened,  and  that  this 
cause  be  and  the  same  is  hereby  remanded  to  the  said  circuit 
eourt  for  further  proceedings  to  be  had  therein,  according  to 
law  and  justice,  and  in  conformity  to  the  decree  of  this  Court. 
And  it  is  further  ordered,  that  each  party  pay  his  own  costs 
tB  this  Court 
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Loun  M'Lanb,  Exscutor  of  Allen  M'Lani,  DscrAssDy 
Claimant  or  a  Moistt  or  thb  FoarsiTUBX  or  thx 
Shit  Good  Frixnos,  Affillakt  ▼.  Thb  litrrrxD  States. 

Th«  ablp  Good  Friondt^  tnd  lior  caricoof  Brillib  morclModiM,  ownod  by  Staphon 
Gifftrd  a  citizen  of  the  United  Stttet,  was  foiiod  by  Ibo  colltctor  of  tbo 
Delawaro  district,  on  the  19(h  of  April  1812,  for  a  YioUtlod  of  the  noD*intor- 
courae  laira  of  the  United  Blatei ,  then  in  force.  The  ahip  and  cargo  wofo 
condemned  at  ferieited.  In  the  district  and  circuit  court  of  the  Delaware  dis- 
trict. On  the  29th  July  1818,  congress  passed  an  "lact  for  the  relief  of  the 
ownen  of  the  Goo<|  Friends,  lie./'  and  a  remisfton  of  the  for(jilture  was 
granted  by  the  secretary  of  the  treasury,  under  the  authority  of  that  act,  with 
the  exception  of  a  sum  equal  to  the  donble  duties  imposed  by  an  act  of  coo* 
gross  passed  on  the  1st  of  July  181t.  The  collector  was  eiititlod  to  one  moiety 
of  the  whole  amount  reserved  by  the  secretary  of  the  treasury,  as  the  condition 
of  the  remission. 

Where  a  sentence  of  condemnation  has  been  fioslly  pronounced  in  a  case  of 
seisiiie,  this  court,  as  an  .incident  to  the  possession  of  tlie  principal  cause,  has 
a  ilglit  to  proceed  to  decree  a  distribution  of  the  proceeds,  according  to  the 
terms  prescribed  by  law.  And  It  is  a  familiar  practice  to  Institute  procoedinp 
for  the  purpose  of  such  distribution,  whenever  a  doubt  occurs  as  to  the  rightsif 
the  parties,  who  are  entitled  to  share  in  the  distribution. 

The  duty  of  the  collector  In  superintending  the  coileciion  of  the  revenue,  and  of 
making  seisuret  for  supposed  violations  of  law,  is  onerous  and  full  of  perplexity. 
If  he  seizes  any  goods,  it  is  at  his  own  peril;  and  he  is  conJemnable  in  dama- 
ges and  costs,  if  it  should  turn  out  upon  the  final  adjudication,  that  there  was 
DO  probable  cause  for  the  seisure.  As  a  Just  reward  for  his  diligence,  and  a 
compep«ation  for  his  risks;  at  onde  to  stimulate  his  vigilance  and  secure  his 
activity;  the.  laws  of  the  United  Stiites  have  awarded  to  him  a  large  share  of  the 
proceeds  of  the  forfeiture.  But  bis  right  by  the  seizure  is  but  inchoate;  ami 
although  the  forfeiture  may  have  been  Justly  incurred,  yet  the  government  has 
reserved  to  itself  the  right  to  release  it,  either  in  whole  or  In  part,  until  the 
pioceeds  have  been  actually  ieceive«l  for  distributiofi;  and  in  that  event,  and  to 
that  extent,  it  displaces  the  right  of  the  collector.  Such  was  the  declsiou  of 
this  court  iu  the  case  of  the  United  Sutea  r.  Morris,  10  Whektoii,  246. 

But  n^atever  is  reserved  to  the  government  out  of  the  forfeiture,  is  reserved  as 
well  for  the  seizing  officer  m  for  itself;  and  Is  distributable  accoidingly.  The 
government  has  no  authority,  under  its  e&iating  laws,  to  release  the  collector's 
'share  af  such,  and  yet  to  retaiu  to  itself  the  other  part  of  (he  furfeiture. 

In  point  of  law,  no  duties,  as  fucti,  can  legally  accrue  upon  the  importation  of 
prohibited  goods.  They  are  not  entitled  to  entry  at  the  custotu  house,  or  to 
be  bonded.    They  are.  Ipso  facto,  foifeiled  by  the  luere  act  of  importation. 

APPEAL  from  the  decree  of  the  circuit  court  of  tiic  United 
States  for  the  district  of  Delaware. 
The  material  facts  of  the  case  appear  in  the  following  agreed 
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statement  made  in  the  circuit  court,  and  brought  up  to  the  su- 
preme court  of  the  United  States,  to  wit:. 

<<  On  motion  of  C.  A.  Rodney,  on  behalf  of  Colonel  A. 
M'ljsne,  collector  of  the  Delaware  district,  for  a  distribution 
of  the  forfeilmre  decreed  by  the  court,  of  which  the  said  A. 
M'Lane  claims  one  full  moiety  of  the  whole  exacted  from,  and 
piild  by  the  claimant,  the  following  sMitement  of  facts  is  agreed 
to,  and  submitted  to  the  court  by  the  counsel  on  both  sides: 

•<The  ship  Good  Friends,  laden  with  the  cargo  above  stated 
consisting  of  goods,  wares,  and  merchandise,  of  British  growth, 
proddce  or  manufacture,  was  seized^  as  prohibited,  by  the  said 
A.  M'Lane,  collector  as  aforesaid,  within  the  district  afore> 
said,  on  the  19th  of^  April  1818,  for  a  violation  of  the  acts  of 
congress,  in  such  case  made  and  provided:  the  said  ship  and 
cargo  were  afterwards  libelled,  and  prosecuted  to  condemna- 
tion, itt.the  district  court  of  the  Delaware  district;  and  the  sen- 
tence of  that  court  wa&  afterwards  affirmed  on  appeal  by  a  de- 
cree of  the  circuit  court,  from  which  decr^  an  appeal  was  not 
prosecuted. 

<<  That,  by  virtue  of  an  act  of  congress,  entitled,  «  an  act  for 
the  rdief  of  the  owners  of  the  ships  called  the  Oood  Friends, 
the  Amazon,  and  the  United  States,  and  their  cargoes,  and  also 
of  Henry  Bryce,  passed  the  89th  July  1813,  upon  the  petiUon 
of  Stephen  Oirud,  claimant  of  the  cargo  of  the  ship  Oood 
Friends  as  aforesaid^  *  remission  of  the  forfeiture  was  granted 
by  ihe 'secretary  of  the  treasury,  with  the  exception  of  a  sum 
equal  to  the  amount  of  the  double  duties  imposed  by  an  act  of 
congress  passed  on  the  1st  of  July  1818:  that  the  said  sum 
was  afterwards  paid  by  the  said  S.  Oirard,  to  C.  J.  Ingersoll, 
district  attorney  of  the  United  States  for  the  district  of  Penn- 
sylvania. 

<<  Tb\t  it  has  been  decided  by  the  treasury  department,  that 
ihe  said  AUea  M'Lane  is  entitlcU  to  one  moiety  of  the*  addi- 
tional duties  imposed  by  the  act  of  1st  July  aforesaid,  on  goods 
not  prohibited,  and  which  is  therefore  undisputed,  but  not  to  a 
full  moiety  of  the  whole  sum  exacted  from  the  said  S.  Girard, 
and  pai<|  as  aforesaid;  whereas,  the  said  A.  M'Lane,  collector 
as  aforesaid,  insists  that  he  is  legally  and  justly  entitled  to  one 
full  moiety  of  the  whole  amount  paid  .as  aforesaid,  considering 
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it  ill  as  forfeiture;  inainiuch  as  the  ^argo.of  the  ship  Good 
Friends  coosisted  entirely  df  goods  prohibited,  and  not  subjeet 
to  any  duty;  and  that  whatsoever  portion  was  not  remitted  is  to 
be  considered  as  forfeitare;  and  that,  as  the  sum  exacted  is 
one  and  indiyisible,  he.is  entitled  to  a  full  moiety  of  it 

« It  is  further  agreed,  that  a  ittretpro  forma  be  entered 
on  tb|S  motion  against  the  said  A.  M'Lane,  for  the  purpose  of 
bringing  this  question  before  the  supreme  court  of  the  United 
States  for  final  decision;  and  that  an  appeal  be  entered,  in  due 
form,  from  such  decree,  and  that  this  statement  of  facts, 
the  records,  exhibits,  depositions  and  documents  herei 
ierred  to,  be  transmitted  to  the  sai^  supreme  court  for  bearing, 
at  the  ensuing  term.'' 

The  particular  facts  referred  to  in  the  statement,  appeared  at. 
large  on-  the  record  of  the  proceedings  in  the  district  and  cir- 
cuit courts.    The  following  are  abstracted  from  the  record: 

The  seizure  wu  made  on  the  19th  of  April  1818,  at.  New 
Castle,  in  the  sUte  of  Delaware.  The  libel  was  filed  on  the 
5th  May  1818.  Fhe  goods  were  appraised  and  deliTored  to 
claimant  upon  bond,  with  sureties  for  the  appraised  value,  the 
9th  May  1818.  The  decree  of  condemnation  in  the  discriet 
court,  was  given  the  17th  April  1813,  and,  the  same  day,  an 
appeal  to  the  circuit  Court  was  entered. 

This  decree  wss  affirmed  in  the  circuit  court  on  the  89th 
September  1818;  subjeet  to  the  operition  of  the  act  of  con- 
gress of  89th  July  1813,  and  the  remission'  of  February  181 3^ 
1814. 

On  the  same  day  an  appeal  was  entered  to  the  Supreme 
Court  of  the  United  States,  which  ynM  not  prosecuted. 

In  March  ^818,  Mr  Oirard  presented  a  memorial  to  eon* 
gress,  praying  for  relief. 

On  the  89th  July  1813,  an  act  of  edngress  was  passed,  of 
which  the  following  is  a  copy,  to  wit: 

<<  An  act  for  the  relief  of  the  ownera  of  the  ships.^led  the 
Good  Friends,  the  Amaxon,  and  the  United  States,  «|id  their 
^^tP^K  •imI  ilso  of  Henry  Bryee. 

<<'Sbotiov  1.  Be  it  enacted  by  the  senate  and  htaae  of  i^ 
presentatives  of  the  United  States  of  America,  in  congress 
assembled,  that  the  owners  of  the  ^ips  called  the  Oood  Friends^ 
the  Amaxon  and  the  United  States,  and  of  the  car|pM  on  board 
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mid  rtm^h  which  TMself  trriyed  in  the  nuMth  of  April  1819, 
in  the  district  of  Delaware,  from  Adielia  Island,  with  cargoes 
that  were  shipped  on  board  said  yessels  in  the  united  kingdom 
of  Great  Britain  and  Ireland,  shall  be  entitled  to,  and  mayaysil 
themselTw  V  ^1  ^^  benefits,  priyileges  and  provisions  of  the 
act  eqtitled,  /  an  act  directing  the  secretary  of  the  treasury  to 
remit  fines,  forfeitures  and  penalties  in  certain  cases,'  passed 
op  the  8d  day  of  January  last  past,  in  like  nunner,  and  on  the 
sam^  conditions  as  though  said  vessels  had  departed  from  the 
kingdom  aforesaid,  between  the  83d  day  of  June  and  the  15th 
day  of  September,  mentioned  in  siaid  act,  and  had  arrived 
within  the  United  States  after  the  1st  day  of  July  lasL'^ 

The  district  judge  of  tKe  United  States,  for  the  district  of 
Delaware,  certified  the  following  statement  of  fiicts  to  the  secre* 
tary  of  the  treasury  of  the  United  States,  on  the  26th  Noyem- 
oer  1813. 

<f  Having  inquired  into  the  facts  stated  in  the  annexed  peti- 
tioo,  .after  reasonable  notice  thereof  had  been  given  to  the  dis- 
trict attorney  and  the  collector  of  Wilmington,  1  do  find,| 
and  cause  to  be  stated  to  the  secretsry  of  the  treasury  of  the 
United  Sutes: 

«<  1.  That  Stephen  Oirard,  the  petitioner,  is  a  citizen  of  the 
United  States,  as  stated  in  his^  petition. 

<<  ft.  That  the  said  petitioner  is  the  owner  of  the  ship  Oood 
Friends  and  her  cargo,  and  that  he  wfs  the  owner  at  the  time 
of  the  shipment  of  the  cargo  at  London,  aiMl  also  at  the  time 
of  ibit  arrival  of  the  ship  and  cargo  in  the  district  of  Delaware. 

*<  3.  That  the  aaid  ship  and  cargo  arrived  in  the  said  distriet 
of  Delaware,  before  the  declaration  of  war,  to  wit,  in  the  month 
of  April  1812,  and  were  thereupon  seised  and  prosecuted,  as 
forfeited  for  a  breach  of  the  nonimportation  li^ws. 

The  following  protest  wu  presented  by  Allen  M'Lanc;, 
fcsq.  November  25, 1913. 

M  On  motion,  on  bdialf  of  the  collector  of  the  Delaware  dis> 
trie^  in  the  case  of  the  petition  of  S.  Girard  for  the  remission 
from  forfeiture  of  his  ship  Oood  Friends  and  cargo,  which  had 
arrived  in  the  Delaware  district  from  London,  via  Amelia 
Islafid,  and  was  thereupon  by  the  said  collector,  acting  from 
his  own  knowledge  of  the  matter,  seised  and  forfeited,  and  in 
pursuance  to  instructions  from  the  secretary  of  the  treasury. 


40S  StrPREME  COURT. 

bMring  data  the  6Ui  of  May,  A.D.  1818,  libelled  in  tho^ta- 
trict  court,  for  the  ])oIaware  diatrict,  and  afkehviida  condcanncjl 
aa  forfeited,  by  the  aentence  of  the  aud  eoart,  whereby  a  ri|^t 
to  oae  moiety  or  half  part  of  the  appraiaed  yalue  ^of  the  aaid 
ahip  aind  cargo  beeaitoe  veated  in  th^aaid  eoUecior:  it  ia  gag^ 
geated  and  alleged. by  the  aaid  collector,, that  the  ri^t  and  in* 
tereat  which  thaa  Tcated  in  him  by  virtue  of  the  aaid  aeisure, 
ibifeitiire  and  aentence  of  condemnation,  in  the  aaid  moiety  ef 
the  faid  ahip  and  her  cargo,  waa  abaolute  and  indefeaaiblQ,  fo 
bng  aa  the  aaid  aentence  of  condemnation  remained  in  iooai» 
ao  that  by  no  a<lt  of  coogreaa,  paaaed  aobaequently  to  the  aaUl 
aentence  of  condemnation,  could  aoch  hia  ri|^t  or  iotereat  be 
affected,  iinpaired  or  diveatad:  and  it  ia  therefore  inaiated  on 
behalf  of  the  aaid  collector,  pro/a<tiv  agunpt  the  allowance  of 
the  prayer  of  the  aaid  petition,  or  the  aaid  petitioner  obtaining 
the  benefit  thereof,  that  thia  court  ahould  not,  by  ita  certificate 
ot  act  upon  the  aaid  petition,  impair  or  infringe  die  ri^t  of 
the  aaid  coireetor  in  the  aaid  moiety  of  the  aaid  ahip  and  cargof 
and  to  the  end  that  thia  aUegation  and  proteat  may  appear,  that 
a  copy  thereof  may  be  annexed  to  the  honourable  diatriet 
judge'a  certificate  and  act  upon  the  aaid  petition. 

<<  And  it  ia  further  auggeated  by  the  aaid  eollector,  that  the 
act  of  congrea^  under  which  the  petition  ia  preaented,  waa  noC 
intended  in  ita  proviaiona  to  extend  to  any  eaae  in  whidh  a 
aeiitenee  of  condemnation  had  heen  rendered,  but  only  to  the 
caaea  from  Amelia  Idand,  which  were  ntb  Judi/otf  and  nnde-. 
cided  at  the  time  of  piaaing  it$  and  the  caae  of  the.Oood  Friebda 
having  been  regylariy  proaecoted  to  condemnation  before  the 
paaaing  of  the  aaid  act,  it  ia  thereupon  ordered  and  direeted  by 
Mr  honour  the  judge,  that  a  copy  of  thia  auggeation  be  trana- 
mitted  to  the  toaretary  of  the  treaanry,  with  the  certifinte  in 
thia  cate  granted  by  thia  ebort'^ 

The  remiaaion^by  the  aeeretary  oTthe  treaanry  on  the  Mth 
of  February  1814,  waa  in  theae  terma: 

«To  an  to  whbqn  theae ^  preaenta  aball  come,  I,  Oeorga' 
Waabinglon  CampbeU,  aeeretary  of  the  treaanry  of  the  United 

Statea,  aend  greeting: 

«  Whereaa  a  alitement  of  faeU  bearing  date  the  Mth  day  of 
November  18IS,  together  with  the  petition  of  Stephen  Oirard^ 
owner  of  the  ahip  5ocai  Friend^  and  cargo  thereto  annexed. 
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touching  the  forfeitures  and  pentltieft  which,  by  roiflon  of  the 
importation  of  certain  merchandise  in  the  said  ship  Good 
FriendSy  have  been  incurred  under  a  statute  of  the  United 
States,  entitled  <  an  act  to  interdict  the  commercial  intercourse 
between  the  United  States,  and  Great  Britain  and  Frtoce  and 
their  dependencies,  and  for  other  purposes,'  and  a  statute  en- 
titled <  an  act  concerning  the  commercial  intercourse  between 
the  United  States  and  Great  Britain  and  France,  and  for  other 
purposes,'  and  the  statutes  supplementary  to  the  last  men* 
tinned  statute,  has  been  transmitted  to  the  secretary  of  the 
treasury,  by  the  jqdge  of  the  United  States  for  the  district  cl 
Delaware,  pursuant  to  the  statute  of  the  United  States,  entitled 

<  an  act  to  provide  for  mitigating  or  remitting  the  forfeiture^ 
penalties  or  disabilities  accruing  in  certain  ctses  therein  men- 
tioned,' and  pursuftnt  to  two  other  statutes  of  the  United 
States,  one  of  which  is  entitled, « an  act  for  the  relief  of  the 
owners  of  the  ships  called  the  Good  Friends,  the  Amazon,  and 
the  United  States,  and  their  cargoes,  and  also  of  Henry  Bryce;' 
and  the  other,  which  is  therein  referred  to,  is  entitled  <  an  act 
directing  the  secretary  of  the  treasury  to  remit  flbes,  forfeitures 
and  penalties  in  certain  cases,'  as  by  said  statement  of  iaets 
and  petition,  remaining  in  the  treasury  department  of  the 
United  States,  may  fully  appear:  and,  whereas  I,  the  said 
•eeretary  of  the  treasury,  have  maturely  considered  the  said 
statement  of  filets  and  petition;  and,  whereas,  it  has  been 
proved  to  my  satisfaction  that  the  goods,  wares  and  merehan- 
disc,  by  the  importation  whereof  the  forfeitures  and  penalties 
aforesaid  have  been  incurred,  were,  at  the  time  of  their  ship- 
ment  and  importation,  bona  fide  owned  by  a  citizen  of  the 
United  States,  and  the  said  forfeitures  and  penalties  were  io- 
eurred,  without  wilful  negligence  or  intention  of  fraud: 

<<  Notr,  therefore,  know  ye,  that  I,  the  said  secretary  of  the 
treasuiy,  in  pursuance  of  the  directions  of  the  said  act  entitled, 

<  an  act  for  the  relief  of  the  owners  of  the  ships  called  the 
Good  Friends,  the  Amazon  and  the  United  States,  and  their 
cargoes,  and  also  of  Henry  Bryce;'  and  by  virtue  of  th,e  power 
and  authority  vested  in  me,  by  the  aforesaid  several  other  acts, 
do  hereby  remit  to  the  petitioner  aforesaid,  all  the  right,  claim 
and  demand  of  the  United  States,  and  of  all  others  whom- 
soever, to  the  whole  or  any  part  of  the  fines,  penalties  and 
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Ibrfeituref  ineotred  at  aforesudi  upon  the  costi  and  chargetf 
that  hate  ariaen,  t>r  may  ariae,  being  paid,  and  on  payment  of 
the  dutiea,  which  would  have  been  payable  by  law  on  the 
goodai  warea  and  merchandise  imported  in  thQ  said  ship 
Good  FriendSi,  if  the  same  had  been  legally  imported  into  the 
United '  SUtes  after  the  1st  day  of  July,  one  tfiousand  eig^l 
hundred  and  twelve;  and  also,  do  hereby  direct  the  proseen* 
tionor  prosecottons,  if  ainy  shall  haye  been  institnted  for  the 
recovery  thereof,  to  cease  and  be  determined,  on  paymentof 
the  eofti^  charges  and  duties  as  aforesaid. '' 

This  ease  was  argued  by  Mr  Jones  and  Mr  Sergeant  for  the 
appellant:  and  by  Mr  T|mey,  attorney-general  6[  the  United 
States,  for  the  appellees. 

By  Mr  Sergeant,  for  the  appellant,  it  was  contended;  that  the 
decree  of  the  circuit  court  oufj^t  to  be  reversed,  and  a  decree 
rendered  in  favour  of  the  appellant;  because  the  amount  di- 
rectiid  by  the  reniiisfton  to  be  paid  to  the  United  States  was  in 
&et  end  in  law  a  portion  of  the  thing  forfeited,  or  of  the  pro- 
ceeds thereof;  and  was  so  directed  and  ordered  by  virtue  of 
the.power  derived  from  the  forfeiture;  and  therefore,  the  ap- 
pelant is  entitled  to  a  full  moiety  thereof. 

Was  npt  the  late  Allen  M'Lane  entitled,  and  are  not  his 
personal  lepreaentatives  entitled  lo  one  equd  moiety  of  what 
was  reserved  by  the  government,  out  of  the  forfeiture  of  the 
carg9  of  the  ship  Good  Friends  ? 

The.  right  to  the  moiety  of  what  has  been  received,  beyond 
the  amount  of  the  single  duties,  is  admitted.  That  matter  ia 
disposed  of,  and  finally  decided. 

The  quertion,  therefore,  is,  whether  he  is  not  entitled,  also^ 
to  a  moiety  of  the  residue,  or  of  that  sum  which  is  equal  in 
amount  to  what  are  denominated  the  single  duties.  In  othefL 
words^  whether  the  sum  reserved  is  divisible,  ^  that  one  part* 
of  it  is  to  be  dealt  with  and  considered  as  forfeiture,  and  the 
otherpart as  not  being forfiuture. 

It  IS  contended,  and  an  endeavour  will  be  made  to  maintain, 
that  the  whole  is  forfeiture^  and  to  be  dealt  with  and  disposed 
of  aeoordingly.  That  there  is  no  groimd  for  a  distinction  |o 
the  pr^fttdiee  of  the  collector.  That  such  distinction  as  has  been 
made  la  entirely  arbitraiy  (mitiori  sensu)  and  unwarranted.- 
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Before  proceeding  to  refer  to  the  leveral  tets  of  eongren 
upon  this  subject,  it  is  necessary  to  state  some  dates. 

The  seizare  wss  made  by  the  collector^  A-  M'Lane,  at  New 
Castle,  in  the  state  of  Delaware^  the  19th  April  1818.  The 
libel  was  filed  the  6th  May  1818.  The  condemnation  in  the 
district  court  was  upon  the  17th  April  1813.  The  act  of  con- 
gress for  the  relief  of  the  owner  of  the  Oood  Friends  wu 
passed  on  the  89th  July  1813.  The  remission  by  the  secre- 
tary of  the  treasttiy  was  granted  upon  the  84  th  February  1814* 
The  decree  of  condemnation  was  affirmed  in  the  circuit  court 
the  89th  September  1818.  Mr  M'Lane  protested  against  the 
remission  on  the  86th  March  1813. 

The  several  acts  of  congress  .material  to  the  case,  are,  first, 
the  act  of  the  89th  July  181 3,  which  is  set  out  in  the.  case 
agreed,  4  Laws  U.  S.  681.  This  act  refers  for  the  mode  and 
measure  of  relief  to  the  act  of  89th  January  1813.  That  is 
found  in  4  Liaws  tl.  S.  486.  The  difference  between  the  eases 
provided  for  by  the  act  of  89th  January  1813  and  the  present 
ease,  is  obvious.  Those  were  cases  of  goods  brought  in  after 
the  duties  were  ^oubledj  this  case  is  one  of  goods  brought  in 
before  that  period. 

The  other  acts  are  the  act  doubling  the  duties,  passed  on  the 
1st  July  1818, 4  Laws  U.  S.  469.  The  act  of  89th  January 
1813  refers  to  the  act  for  mitigating  and  remitting  penalties, 
of  3d  March  1797,  to  be  found  in  8  Laws  U.  S.  686.  The 
diflerence  between  the  acts  of  1813  and  the  general  act  of 
1797,  consists  in  several  veiy  important  particulars.  1.  The 
facts  to  be  proved  under  the  act  of  1797,  are  not  required  to  be 
proved  under  these  acts.  8.  By  the  acts  of  1813,  no  discretion 
is  given  to  the  secretary  of  the  treasury.  3.  The  terms  of 
remission  are  prescribed  by  the  law,  and  not  left  to  the  secre- 
tary, as  by  the  act  of  1797. 

This  act,  89th  July  1813,  is  therefore  neither  more  nor  less 
than  a  legislative  remission,  applying,  retrospectively,  to  the 
relief  of  forfeitures  incurred  btfore  the  passing  of  tiie  act 
This  is  a  most  material  circumstance,  to  be  borne  in  mind 
throughout  the  present  case. 

It  was  a  relief  in  cases  to  which  no  existing  power  applied, 
upon  terms  which  no  existing  law  prescribed.  It  was  an  act 
of  legislative  grace  and  pardon,  of  a  very  peculiar  character. 
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As  between  the  United  States  and  the  claimantSy  such  an 
exertion  of  power  was  well  enough,  and  is  not  to  be  com- 
plained of.  .  As  respects  thurd  persons,  whose  rights  and  inter- 
ests were  already  vested,  and  were  to  be  affected,  it  is  another 
question. 

The  acts  under  which  the  forfeiture  in  the  case  of  the  Good 
Friends  accrued,  and  the  acts  under  which  the  rights  of  Col- 
onel M'Lane  became  vested,  were  the  following: 

The  first  was  the  act  of  1st  March  1809,  4  Laws  U.  S.  211, 
sect  4,  5.  The  act  of  28th  June  1809,  sect  1,  2,  4,  4  Laws 
IJ.  S.  287.  The  act  of  1st  May  1810,  sect  3,  4  Laws  U.  S. 
805.  The  act  of  2d  March  1811,  4  Laws  U.  S.  339.  Under 
these  acts,  all  importation  was  prohibited.  No  goods  could 
be  entered,  or  become  liable  to  duty.  They  were  all  subject 
to  seizure  and  condemnation. 

By  these  acts  it  will  be  seen,  that  penalties  and  forfeitures 
were  to  be  imposed  and  distributed  according  to  the  provisions 
of  the  ninety-first  section  of  the  act  of  the  2d  March  1799. 
.That  provision  is  in  3  Laws  U.  S.  136,  sect  91,  page  223. 

These  are  aU  the  acts  or  parts  of  acts  it  is  material  now  to 
refer  to. 

The  qtiestion,  then,  is  upon  the  true  interpretation  and 
meaning  pf  the  act  of  the  1st  July  1812,  keeping  in  view,  all 
the  acts  and  parts  of  acts  already  lefepred  to  ?  It  is  not  neces- 
sary now  to  inquire  into  the  general  power  of  congress  upon 
(he  subject  of  forfeitures  incurred.  So  far  as  respects  the 
property  relinquished  by  the  act,  the^  collector  now  acquiesces; 
although  he  protested  at  the  time,  and  considered  himself  very 
much  injured. 

Bot  as  to  that  part  which  was  not  relinquished,  but  was  re- 
tained by  the  Unit0d  States,  the  que^on  is  upon  the  interpre- 
tation of  die  act,  involving,  quoad  hoc,  the  power  of  congress. 
Could  congress,  not  only  relinquish  a  part  of  the  forfeiture  in- 
curred, to  the  prejudice  of  the  collector's  rights;  but  copld 
fliey  also,  of  the  portions  reserved,  give  to  the  United  States 
a  larger  portion  than  to  the  ooUector?  It  is  considered  clear 
that  they  could  not 

•By  the  seizure^  the  collector  had  a  right  in  the  property 
sttzed,  to  tbe  extent'  of  one  half,  to  be  consummated  by  con- 
demnation.    Jones  V.  Shore,  1  Wheat  462.    Van  Ness  v. 
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Buel,  4  Wheat  74.      United  States  v.  Morris,  10  Wheat 
846,  292j  293. 

2.  TJiere  existed  no  law  which  conferred  upon  the  secretary 
of  the  treasury,  or  upon  any  bn%  else,  a  power  of  remission, 
so  as  to  impair  that  right,  or  to  prevent  or  diminish  its  enjoy- 
ment by  the  collector.  It  may  be,  that  it  was  within  the  scope 
of  the  president's  power  of  pardon,  though  that  is  a  question- 
able point  It  has  once  been  before  this  court  (United  States 
T.  Lancaster),  but  was  not  decided.  It  does  not  arise  here, 
for  the  pardoning  power  has  not  been  interposed. 

3.  Congress  have  no  such  power,  that  is  to  operate  by  legis- 
lation upon  pre-existing  Tested  rights. 

4.  Wherever  congress  have  legislated  upon  the  subject  of 
remission,  it  has  always  been  with  a  saving  of  pre-existing 
rights.  And  such  they  have  *  Jway  s  considered  to  be  the  rights 
acquired  by  seizure. 

Of  this  there  is  the  plainest  evidence  in  thfe  act  of  Sd  March 
1797,  8  Laws  U.  S.  585,  sect  3.  Cited,  United  States  v. 
Morris,  10  Wheat  246.  There  is,  also,  plain  evidence  of  this 
in  the  act  of  88th  June  1S09,  4  Laws  U.  S*  837,  sect  8. 

There  is  very  powerful  evidence  of  Uiis  also  in  the  fact, 
tfiat  every  law  creating  penalties  and  forfeitures,  gives  a  spe- 
cial power  of  remiaaion^ prospscfively.  So  that  it  may  be  said 
to  be  the  sense  of  the  legislature,  as  it  is  of  the  judiciary,  th'at 
the  right  is  verted  by  the  seizure  and  prosecution,  subject  only 
to  such  qualified  power  of  remission  as  then  existed  by  law. 
Colonel  M'Lane,  the  collector,  might  well  contend,  as  he 
did,  that  there  was  no  power  by  subsequent  legislation  to  touch 
his  diare  of  the  forfeiture.  He  is  fully  sustained  in  it;  for 
such  appears  to  be  the  uniform  understanding,  without  excep- 
tion* 

5.  Under  the  general  law,  the  secretary  of  the  treasury  has 
clearly  no  power  to  remit  or  relinquish  Uie  collector's  part,  eo 
nomine.    Margaretta,  8  Gall.  515. 

6*  No  duties  were  by  law  payable  upon  these  goods.  No 
duties  could  accrue  upon  them.  Duties  by  law  accrue,  and 
are  pajrable  jonly  upon  goods  imported,  according  to  law. 
No  duties  are  or  can  be  payable  upon  goods  brought  in 
contrary  to  law,  and  in  violation  of  law.  The}*-  canfioc  be, 
.for  the  most  obvious  and  conclusive  reasons.     Duties  ac- 
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enie^  not  upon  •rrivtl  in  the  United  Stately  bat  upon  amval 
el  fhe  port  qf  entry.  United  Sutes  y.  Vowelli  5  Cranch, 
MS.    Arnold  y.  United  SUtes,  9  Cranch,  104.    S.  C.  1  Gall. 

Bat  forfeitare  to  the  United  Statee  also  accrues,  at  latest, 
immediately  upon  arriyal  in  the  United  States,  and  before 
arriying  at  the  port  of  entry.  No  matter  when  the  seizure 
takee  place,  it  has  relation  back  to  the  tim^  of  offence  com- 
mitted, and  overreaches  a  bona  fide  sale.  This  has  been  de» 
dded  upon  the  very  acts  now  in  question.  United  States  y. 
1960  Bkpot  Coffee,  8  Cranch,  S98.  United  Stat^  y.  Th^ 
Mars,  JB  Cranch,  417.  So,  in  Gelston  y.  Hoyt,  3  Wheat  146, 
311.  <^  A  forfeiture  attaches  in  rem  at  the  moment  theoffence 
is  conunitted,  and  the  property  is  tfi#/afi/i^  divested.''  If  it 
be  instantly  divested  as  to  the  former  owner,  it  is,  of  course, 
instantly  vested  in  the  United  States;  but  no  duty  is  payable 
upon  goods  belonpng  to  the  United  States. 

The  goods  in  question,  therefore,  were  never  liable  to  dutUe. 
N6  duties  were  by  law  payable  upon  them,  and  no  duties  could 
be  charged  upon  thenu  They  could  not  be  entered  or  bonded. 
No  duties  accrued  upon  them.  For,  1.  They  were  not  legdly 
imported.  9.  They  were  forfeited  to  the  United  Statee 
before  arrival  in  port,  and  before  duties  could  accrue.  3:  That 
forfeiture  was  eoneummated  by  seimre,  and  coneltuivefy 
proved  by  condemnation.     It  overreached  evefy  thing. 

7.  It  need  only  be  added  for  the  entire  understanding  of  the 
question,  that  in  this  forfeiture,  accrued  and  perfected  before 
dntiei^  could  accrue,  the  collector  had  by  law  a  vested  right  to 
a  moiety.  It  was  his  by  contract^  as  much  as  his  salary;  as  a 
part  of  the  emoluments  6f  his  office;*  or  as  a  reward  for  his  spe^ 
eial  exertions,  exposure  and  sacrifice. 

Ih  thue  eases  it  was  very  well  earned;  it  cost  him  great 
labour,  and  exposed  him  to  a  contest  with  powerful  adversa- 
ries. He  stood  alone  ag»inst  a  host  No  doubt  it  was  sub- 
ject to  existipg  laws.  No  doubt  it  was  subject  to  ^exi^ting 
ijgjbts;  but  it  was  not  subject  to  nenQ  or  subsequent  laws;  nor 
to  newly  created,  rights.  One-half  of  whatever  mig^t  be  re- 
covered by  the  Uiiited  States,  belonged  by  law  and  by  con- 
tract to  the  collector.  The  coUector's  part,  as  such,  cannot  be 
remitted.     MargarettS;  3  OalL  523. 
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It  it  not  intended,  howeyer,  to  examine  the  general  power 
of  congress,  nor  to  ask  this  court  to  perform  the  invidious  duty 
of  limiting  an  exercise  of  power  by  congress*  Let  it  be  ad- 
mitted for  th&  present  purpose,  that  congress  can  by  a  legisla- 
tiye  remission,  release  the  forfeiture,  and  disappoint  the  just 
expectations  of  the  isollector,  as  an  incident  Can  congress  do 
still  more?  can  cong^  reserve  to  the  United  States,  a  por- 
tion of  the  forfeiture,  giving  up  entirely  that  of  the  collector? 

The  proposition  is  too  extravagant  to  be  admitted  for  a  mo* 
moot  The  intention  to  do  so,  is  too  manifestly  unjust  to  be 
imputed.    Respect  for  congress  forbids  th^  imputation. 

Mark  what  the  effect  would  be.  The  policy  of  these  acts 
of  grace  towards  importers,  is  not  to  be  questioned  now. 
Bat  this  i§  clear:  it  gave  to  the  oflbnders  the  fuU'benefit  of 
the  non-importation  laws;  at  the  expense  of  the  rest  of  the 
community.  They  had  in  effect  the  fruits  of  a  monopoly. 
The  United  Stetef,  too,  are  to  reap  a  harvest.  The  collector 
alone,  who  has  toiled  and  suffered  in  the  service,  is  to  go  un- 
paid and  unrewarded.     This  ou  j^t  not  to  be.     This  cannot  be. 

The  treasury,  it  is  admitted,  has  been  properly  cautious  in 
avoiding  the  responsibility  of  a  decision  of  tiiis  question.  A 
court  of  justice  experiences  no  meh  difficulty,  and  practises  no 
meh  caui  on.  It  pronounces  its  judgments  according  to  the 
right  "  pon  the  ground  of  righ^  it  is  asked,  whence  is  any 
such  power  carived,  as  that  asserted  for  the  United  States? 

This,  then,  wu  the  stat%  of  things  when  the  act  of  July 
1813  passed.  No  dutie$  had  accrued,  or  were  payable.  The 
goods  were  forfeited,  in  fact  and  in  law.  The  forfeiture  waa 
fixed  .by  the  condemnation.  The  right  to  one  half  was  by 
law  vested  in  the  collector.  An  applrcatiou  was.  made  to 
congress  for  relief.  Congress  gave  it  by  the  act  of  July  1813. 
What  is  the  just  and  legal  interpretation  of  that  act? 

*It  is  not  necessary  to  remind  the  court,  that  such  an  inter- 
pretation  is  always  to  be  gi  veii,  if  possible,  as  is  consistent  with 
justice  and  the  rightful  power  of  the  legislature.  Nothing 
but  express  words  can  extort  a  different  construction,  eten 
from  an  actof  a  parliament  said  to  be  omnipotent:  still  less  of 
an  act  of  a  constitutional  congress,  whose  power  is  limited  by 
written  law,  and  by  a  cautious  respect  for  the  rights  of  the 
citizen. 
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What,  then,  is  the  true  construction  of  the  set  in  question? 

1.  There  are  no  express  words,  it  must  be  admitted,  requir- 
ing an  unjust  construction  of  the  act,  to  the  injury  of  the  col- 
lector. 2.  There  is  nothing  which  shows  this  to  hare  been 
the  intention.  But  the  contrary:  for,  3.  The  resenration  is 
one  and  entire^  without  discrimination  or  distinction.  The 
whole  resenration  is  of  one  character.  It  aU  deriyes  its 
efficacy  from  the  same  source;  namely,  forfeiture:  giving  up  a 
part,  and  retaining  the  rest  by  right  of  forfeiture.  4.  The  true 
character  of  the  act  is  that  of  relinquishment  or  remission  of  a 
part    The  title  of  the  act,  and  all  the  provisions  demonstrate 

this. 
It  is  proper  here  to  notice  an  incident  in  the  case,  which 

may  perhaps  appear,  at  first  view,  to  have  some  influence  upon 
it  It  seems  that.the  goods  were  given  up  on  bonds  for  the  ap- 
praised value  the  9th  May  1812.  The  only  authority  for  such 
a  delivery  is  that  contained  in  the  eighty-ninth  section  of  the 
act  of  1799,  8  Lawh  U.  S.  221. 

On  this  it  is  to  be  observed;  that  it  is  no  part  of  the  case 
sUted.  Why  not,  is  obvious:  for  it  was  unauthorised  by  law. 
The  non-intercourse  acts  did  not  adopt  this  provision  in  the 
collection  law,  expressly  or  impliedly.  The  reason  of  it  was 
that  it  did  not  apply.  Goods  were  not  importable  under  the 
law.    The  treasury  remonstrated  against  it 

2.  If  it  had  applied,  it  would  not  Lave  altered  the  question 
of  forfeiture,  nor  the  question  of  distribution.  They  do  not 
depeod  upon  the  mode  of  proceeding.  It  is  wholly  disre- 
gilded  by  the  act  of  29th  July  1813.  That  act  takes  up  the 
matter  upon  the  original  simple  ground  of  forfeiture,  without 
regard  to  this  proceeding.  It  fixes  the  forfeiture  to  be  in- 
sisted upon  in  gross.  It  does  not  say  **  in  addition**  to  duties. 
It  in  fact,  and  in  the  plainest  possible  way,  disregards  that  in- 
cident, and  takes  up  the  matter  entirely  de  novo.  If  any  thing 
had  previously  been  paid,  it  could  only  be  a  credit  under  this 
lety  whether  pwd  as  duties  or  otherwise.  So  the  treasury  con- 

strued  it  . 

What  then,  was  the  inieniion  of  the  act?  It  was  a  just 
and  honest  intention.  To  do  justice  to  the  country,  and  at 
the  same  time  to  do.  justice  to  the  confessedly  meritorious  officer. 
To  pve  to  the  United  SUtes  an  amount  equal  to  the  duiiee 
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which  would  ha?e  accraed  if  the  importation  had  been  legal; 
and  to  the  collector,  a  like  amount.  The  duties  that  would 
have  accrued  were  the  single  duties.  The  goods  arrived  be- 
fore the  duties  ivere  doubled. 

What  was  the  mode  adopted  to  accomplish  this  purpose? 
To  fix  a  turn  equal  to  twice  the  amount  qf  dutiea.  This 
precisely  accomplished  the  purpose.  The  mentk>n  of  ^  duties" 
was  merely  a  reference  to  fix  the  amount  according  to  this 
▼lew. 

It  was  not  to  charge  dufiee^  but  only  to  ascertain  a  sum. 
So  it  has  been  understood  by  the  treasury.  If  any  part  was 
^<  duty/'  the  whole  was  duty.  But  the  treasury  has  agreed  that 
one  moiety  was  forfeiture,  and  that  of  that  moiety  the  collec- 
tor is  entitled  to  one  halt  This  concession  (too  plain  to  be 
withheld)  is  an  admission  which  inevitably  goes  to  the  whole: 
for,  as  the  reservation  is  one  and  entire,  if  any  part  was 
forfeiture,  the  whole  was  forfeiture,  and  none  was  duty. 
Upon  any  other  construction,  the  United  States  would  get 
three-fourths,  and  the  collector  only  one-fourth.  He  would 
be  stripped  of  his  due  proportion,  even  of  the  remnant  that  was 
retainecl  of  that  entire  and  large  forfeiture  of  the  whole  cargo, 
of  which  a  moiety  so  desrly  belonged  to  him. 

On  these  grounds  it  is  submitted  that  the  title  of  the  appel- 
lant is  plain.  The  partnership  between  the  United  States  and 
the  collector,  established  by  law,  continues  throughout  It  is 
not  to  be  supposed  that  when  the  United  States,  byltheir  own 
act,  diminished  the  joint  stock,  without  the  consent  and 
agiiinst  the  remonstrances  of  the  collector,  to  his  great  preju- 
dice; they  intehded  also  by  their  own  mere  power,  to  do  him 
still  further  wrong  by  cliitnging  the  proportions  of  interest  in 
what  remained,  and  appropriating  to  themselves  (at  his  ex- 
pense) the  largeat  share  of  what  remained.  Less  than 
<<  equality/'  cannot  here  be  «  equity.'' 

Mr  Taney,  attorney-general,  contra. 

The  principles  which  regulate  the  case  nowhefore  the  court 
have  been  decided  in  the  case  of  the  United  States  v.  Morris, 
10  Wheat.  289.  The  settlement  by  the  treasury  with  the 
owner  of  the  (Jood  Friends  and  her  cargo,  settles  the  case.  Its 
being  a  remission  by  an  act  of  congress,  does  not  change  the 
Vou  VI  —3  C 
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principles  by  which  the  case  is  goyerned.  The  renuMion  does 
not  derive  its  aufliority  from  the  act  of  ceogreM  of  1813;  that 
act  was  intended  only  to  joatify  what  might  perhapa  be  doubt- 
ful.    The  power  to  remit  existed  prior  to  that  act 

The  ship  Good  Friends  arriyed  in  the  Delaware  in  April 
1812;  and  on  the  Ist  of  July  of  that  year  the  act  imposing 
double  duties  was  passed.  The  double  duties  were  imposed  as 
a  penalty;  and  this  principle  was  assumed  at  the  treasury  and 
acted  upon  in  the  case:  but  as  to  the  ringle  duties,  they  would 
hare  been  due  if  the  vessel  had  arrived  i^r  the  1st  of  July; 
and  as  to  these  duties,  the  importation  was  treated  as  if  it  had 
been  legal.  The  settlement  in  the  case  of  this  ship  was  the 
same  with  those  which  were  made  in  aimilar  cases. 

An  examination  of  the  act  of  the  29th  July  1813,  will  abow; 
that  it  was  not  ah  act  conferring  new  powers,  but  it  gave  relirf 
on  the  same  terms  as  the  act  referred  to;  and  we  must  look  to 
the  law  of  July  1, 1812,  to  see  what  were  the  benefits  in* 
tended  to  be  conferred  by  the  act  of  July  29,  1813,  for  the 
relief  of  the  owners  of  Uie  ships  Good  Friends  and  Ama-. 
zon,  &C. 

The  remissions  under  the  act  of  January  2,  1813,  were 
made  on  payment  of  the  duties;  and  the  act  of  July  in  favour 
of  the  colleeCor  was  intended  tp  put  this  case  on  the  same  foot- 
ing; except  that  an  additional  penalty  is  imposed  by  the  act, 
and  the  rij^ts  of  parties  must  be  determined  by^  the  act  of 
January  2, 1813.  In  all  these  cases  they  were  forfeitures,  and 
within  the  power  of  the  secretary  of  the  treasury  to  remit;  and 
the  act  was  passed  on  account  of  the  magnitude  of  the  case. 
Cited  the  message  of  the  president  of  the  United  States  to  con- 
gress of  4th  March  1812;  also  the  report  of  Mr  Gallatin, 
secretary  of  the  treasury  of  18th  March  1812. 

The  importations  against  the  non-intercourse  laws  at  that 
period  are  stated  in  the  report  of  Mr  Gallatin,  to  dimeufit  to 
about  eighteen  millions  of  dollars;  and  they  would  have  given 
duties  to  the  amount  of  five  millions.  Mr  Chdlatin  expressly 
states^  that  all  these  cases  came  under  the  remitting  power  of 
(he  secretary  of  the  treaaurjr,  but  asked  the  interference  of 
congress.  There  wu  a  report  of  a  committee  of  congress 
sanctioning  the  power  of  the  secretary,  but  this  wss  not  adopt- 
ed; and  the  law  of  January  2,  1823,  originated  from  that  cir- 
cumstance. 
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Id  all  theie  caaei  aetzorea  had  beeo  made,  and  the  law  put 
the  imporUtiona  on  the  aame  footing  aa  if  fhey  had  been 
legal,  and  the  daima  of  the  aeizing  officera  were  not  regwded. 
The  whole  coarse  of  proceedings  at  the  treaMry  haa  been  ae- 
cording  to  this  conatructipn.  To  change  thia  conatruction 
now,  would  anaettle  millions;  and  the  government  woold  be 
bound  to  refund  one  half  of  what  waa  reoeiyed  aa  dotiea. 

The  caae  of  the  United  SUtea  ▼.  Mbrria.  10  Wheaton,  (189, 
waa  under  the  aame  non-intereourae  law  as  that  to  the  penal* 
ties  of  which  the  Good  Frienda  waa  aobjected.  The  remiaaton 
of  thai  aecretaiy  of  the  thBaaory  in  that  caae  reaenred  five  hun- 
dred dollars^  to  be  diatributed  among  certain  officera^  The 
aeisure  givea  no  abaolute  ri(^  to  the  aei»ng  officer;  but  all  ia 
aubjeet  to  the  power  of  the  aecretary  of  the  treaauiy,  to  dia- 
penae  with  the  forfeiture  on  equitable  principles  Upon  a  fiiU 
examination  of  the  queationa  in  thia  caae,  theae  poaitiona  mwy 
beauatained« 

1.  The.aeimre  of  the  Good  Frienda  waa  lor  the  aame  canae 
with  the  aeisurea  mentioned  in  the  net  of  January  8, 1818. 
8.  The  righta  acquired  by  the  aeising  officer  were  of  the  aame 
nature  and  deacription  with  thoae  acquired  by  the  collealCHr, 
upon  the  aeizurea  mentioned  lathe  act  of  January  8, 1818. 
8.  The  Good  Frienda,  aa  well  aa  the  other  veaaela,  were  aeixed 
for  a  violation  of  the  non-intercburae  lawa. .  4.  The  aeisurea 
were  made  aubjeet  to  the  power  of  remiaaion  pven  in  the  18th 
aection  of  the  non-intereounse  law:  and  the  righta  of  the  aei>- 
ing  officer  were  inchoate  and  conditional,  and  mi{^t  be  remit- 
ted  at  any  time  before  the  collection  of  the  money.  5.  The 
ac(|a  of  January  2,  1818,  and  July  89,  1818,  did  not  pve  the 
power  of  remission.  It  directed  the  power  to  be  eiereiaed  in 
certain  caaca  8.  It  haa  been  the  aettled  practice  of  the  govern* 
ment  to  receive  for  itaelf,  exdiiaively,  the  amount  of  dutiea  due 
upon  a  lawful  importation,  and  to  pve  no  part  of  it  to  die 
officer. 

If  in  thia  caae  the  appellant  ia  entitled  to  a  ahare  of  the  diK 
tiea  doe  on  a  lawful  importation,  tiie  five  miHiona  received 
upon  the  remiaaiona  under  the  act  of  January  8,  1818,  muat 
be  divided,  and  the  one  half  refunded  to  the  aeising  officer. 
The  aettled  firaetice  of  the  govemmctnt  wenld  not  now  be  die* 
tbrbed  by  the  court,  unleas  the  caae  waa  a  dear  one  under  the 
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law.  7.  The  court  have  aanctioaed  the  interpretation  of  «he 
executive  officenii  and  decided  this  cate  in  efiect  in  the  ease  of 
the  United  Sutea  v.  Morria,  1  Payne^  809;  10  WheaL  889, 
890,  891,  898,  896. 

The  remiaaion  ia  not  in  the  nature  of  a  pardon,  but  of  a 
relief  in  equity — a  reatoration  to  hia  legal  lighta  aa^  a  lawful 
importer.  The  collector  aeizea  aubject  to  auch  equity;  and  if 
the  aecretary  decidea  the  equity  againat  the  United  Statea,  the 
collector  ia  entitled  to  nothing. 

The  form  in  which  it  haa.been  found  neceaaary  to  bring  for* 
ward  thia  queation  ahowa  that  the  collector  haa  no  le^l  veated 
right  Who  could  call  for  the  money  to  be  brought  into  court? 
The  United  Statea  never  directed  aatiafaction  to  be  entered. 
They  refuse  to  proaecute-  further.  How  can  the  collector 
proceed  ?  Who  ia  to  aak  that  the  money  be  brou^t  into 
court  ?     Who  is  to  be  ordered  to  bring  it  in? 

8.  There  can  be  no  reason  for  regarding  thia  portion  aa  for- 
feiture, under  the  true  meaning  of  the  act  of  congress.  The 
question  is,  whether  the  legal  dutiea  are  a  part  of  thia  forfei- 
ture contemplated  by  the  act  of  March  8,  1799,  chap.  188, 
sect.  89.  91;  3  vol.  881,  8.33. 

The  right  of  the  collector  is  founded  on  the  act  of  March  1, 
1809,  4  vol.  811,  aect  18.  Did  congress  mean  by  thia  lan- 
guage, where  the  forfeiture  was  remitted,  to  i^ive  to  the  col- 
lector the  one  half?  1.  Where  they  authorised  the  forfeiture 
to  be  remitted,  they  certainly  intended  that  the  legal  dutiea 
ahpnld.  be  paid.  8.  They  contemplated  a  case  of  unlawful 
importation— a  breach  of  the  non-intercourse-^  for  the  penalty 
ia  inflicted,  and  the  power  of  reinission  given  in  such  cases. 
3.  Wjiere  they  directed  the  distribution  of  the  penalty,  did 
they  mean  the  legal  dues  upon  k  lawful  importation? 

If  this  be  the  interpretation,  'the  relief  must  always  be 
imperfect;  for  the  United  States,  in  order  to  protect  them- 
aelvea,  must  exact  from  the  merchant  more  than  the  legal  du- 
ties. The  innocent  muat  always  suffer,  or  the  United  States 
must  lose  a  part  of  its  revenue,  and  divide  the  dutiea  with  the 
collector. 

Those  who  imported  goods  from  England,  ithout  a  know- 
ledge of  the  declaration  of  war,  were  free  from  all  blaine. 
They  ought  not  to  suffer.     It  is  aai^d  tfiey  made  large  profita. 
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Is  the  public  to  lose?  Theseizure^  in  that  case,  is  a  positiye.in- 
jury.  If  there  was  no  seizure^  the  goods  would  be  enteredi  and 
the  public  receive  the  duties  without  abatement 

The  goyernment  dwides  the  forfeiture;  it  divides  whatever 
is  gained  by  the  vigilance  of  the  o£5cer.  This  is  the  compen- 
sation for  his  responsibility — for  the  enemies  he  mak^a-^-tha 
friends  he  disobliges. 

Such  was  the  situation  of  the  collector  in  the  case  before  the 
court,  and  he  received  as  his 'reward,  twenty-seven  thousand 
dollars. 

It  is  said  that  this  release  was  by  virtue  of  the  law  passed 
after  this  seizure,  and  not  before;  and  that  different  terms  are 
required,  and  therefore  the  power  was  derived  from  the  law  of 
1813.  To  this  it  is  answered,  that  the  terms  are  superadded  by 
the  legislature,  and  the  collector  therefore  had  no  right  to  com- 
plain. See  act  of  1797,  2^  vol.  585.  Act  of  January  94p 
1813,  4th  vol.  485. 

The  l^islature  left  the  power  as  it  stood,  but  the  officer 
who  might  femit,  refused  to  do  it  unless  the  additional  eir- 
cumstances  were  proved.  The  legislature  refused  to  admit  It 
to  be  done  without  them;  and  the  officer  refused  to  act  on  his 
own  responsibility  without  them.  Yet^  when  it  took  place^  it 
was,  by  virtue  of  the  power  underthe  act  of  1797. 

It  is  objected,  that  the  United  States  have  released  the  por- 
tion of'the  collector;  but  to  this  it  is  answered,  that  tbeyhave 
released  no  more- for  him  than  for. themselves.  There  was  no 
contract     The  collector  was  the  agent  of  the  govempient. 

But  supposing  there  was  a  contractT  It  was  ho  ^nore  than 
that  the  government  would  share  with  its  agent  whatever  it 
received  as  penalty,  and  the  same  amount  must.be  left  to  the 
government.  But  such  supposed  contract  would  extend  t6  the 
whole  cargo,  if  there  was  any  right  vested  in  the  collector  l^ 
the  seizure. 

Mr  Jones,  in  reply,  contended,  that  the  claim's  of  the  collec- 
tor in  the'caso  before  the  court,  did  not  rest  upon  any  general 
law;  nor  were  they  to  be  arranged  under  any  class  of  cases. 
They  are  founded  in  a  specific  case»  provided  for  in  a  particu- 
lar law  of  ^e  United  States;  and  in  which  law  congress  had 
not' undertaken  to  judge  of  the  merits  of  the  claims.     The  ob- 
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jectioD  that  this  court  cannot  enforce  these  dstms,  is  unex- 
pected; sfnce  the  United  States  have  voluntarily  submitted  the 
case  to  this  court 

It  does  not  appear  where  the  money  claimed  by  the  appel- 
lant is;  it  may  be  under  the  control  of  the  court  It  was  paid 
to  the  district  attorney  of  the  United  States,  it  is  true,  as  the 
agent  of  the  United  States;  and  it  may  perhaps  be  {)resumed 
to  have  been  paid  into  the  treasury.  But  the  question  before 
the  court  is  as  to  the  rif^t  of  distribution,  not  as  to  the  power 
of  enforcing  it  The  third  section  of  the  act  of  1797,  saves  the 
rights  of  the  collector  and  of  the  seizing  officer  in  all  cases  of 
seizure  before  the  act,  and  gives  the  court  a  right  to  judge  of  the 
distribution;  and  the  agreed  case,  now  before  the  court,  im- 
plies that  the  money  shall  be  deemed  in  court 

It  is  denied  that  the  case  of  the  United  States  v.  Morris 
decides  this  case.  There,  the  law  for  remission  existed  at  the 
time  of  the  forfeiture,  and  there  was  no  question  of  distribu- 
tion; but  the  only  question  in  that  case  was,  whether  the  exe- 
cution could  be  enibrced  after  the  condition  of  the  remissioD 
had  been  complied  with:  and  that  case  was  under  the  act  of 
1797,  when  the  discretion  of  the  secretary  of  the  treasury  was 
uncontrolled. 

It  is  not  admitted  that  the  usage  of  the  treasury  should  have 
any  influence  in  the  case  before  the  court  The  right  of  the 
appellant  is  to  be  decided  by  the  acts  of  congress;  and  the  court 
will  construe  these  acts  without  the  aid  of  the  practice  of  the 
.  government* 

There  was  no  discretion  as  to  the  payment  of  the  duties  on 
the  cargo  of  the  ship  under  the  act  of  1799;  it  was  noAde  abso- 
lute and  indispensable  that  the  duties  should  be  paid;  and  they 
were  demanded,  as  a  precedent  condition  to  bonding  the  goods. 
Those  doties  were  not  to  be  deducted  if  there  should  have  been 
ultimately  a  forfeiture  of  the  goods  bonded.  But  the  law  of 
1813  made  no  provision  about  delivering  goods;  and  the  whole 
sum  must  be  considered  as  paid  as  the  price  of  redemption, 
and  of  coune  all  that  was  paid  was  penalty. 

The  act  of  1799  goes  on  the  ground  of  an  ofienee  having 
been  tommitted,  but  mitigated  by  circumstances;  and  th^- 
iecf  etimry  of  the  treasury  has  power  to  remit  on  such  termtas 
he  thinks  proper:  aqd  the  aet  of  1813  goes  on  the  same  prin- 
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oaaling  certaio  paymenti. 

The  aeeretuy  had  no  power  under  the  act  of  1797  to  remit 
this  property.  The  law  of  the  1st  July  was  stronger  than  that 
of  January  1819;  and  under  that  law,  all  that  the  secretary  had 
to  dO|  was  to  inquire  whether  Mr  Oirard,  the  owner  <^ 'the 
Good  Friends  and  cargo,  was  an  American  citiien. 

It  is  denied  that  there  was  any  distinction  between  legal  and 
extra  duties.  The  whole  amount  which  was  paid  by  the  owner 
of  the  ship  and  cargo  was  paid  as  an  entire  sum;  and  the  re* 
ference  to  duties  was  made  only  to  ascertain  the  amount  to  be 
paid,  as  the  condition  of  redeeming  the  goods.  The  law 
authorising  this  remission  did  not  mean,  by  a  retrospective 
operation,  to  make  lawful  that  which  was  illegal.  No  forms 
of  entry  at  the  custom  house  were*  gone  through,  nor  was  any 
thing  done  as  is  required  where  duties  on  importation  are  im- 
posed or  collected. 

The  equity  of  the  act  of  January  1813  was  in  favour  of 
merchants  who  had  ordered  goods,  without  having  had  notice 
of  the  declaration  of  war  in  sufficient  time  to  revoke  the  order. 
The  caie  of  the  Good  Friends  was  not  of  that  kind;  but  it 
rested  on  other  circumstances,  and  the  authorising  the  remiss- 
ion was  induced  by  other  considerations.  Thb  is  shown  by 
the  petition  of  Mr  Girard,  to  which  the  court  is  referred. 

It  is  submitted  that  the  law  of  July  1st,  1813  was  nothing 
more  than  a  remission  of  the  forfeiture,  and  did  not  put  the 
case  on  the  ground  of  a  lawful  importation.  In  the  cases 
which  were  released  by  the  act  of  January  1813,  there  was  a 
clear  and  unqualified  esempti<jn  from  forfeiture  or  penalty, 
on  payment  of  duties.  This  was  the  fret  in  the  case  of  the 
Good  Friends. 

Mr  Justice  Stobt  delivered  the  opinion' of  the  Court 
This  case  comes  before  the  court  upon  an  ai^lication  made 
by  Allen  M'Lane,  collector  of  the  district  of  Delaware,  to  the 
eircuit  court  of  that  district,  for  a  decree  of  distribution  of  the' 
fbriMture  accruing  from  the  seizure  and  condemnation  of  the 
ship.  Good  Friends  and  cargo,  one  moiety  whereof  is  claimed  by 
the  said  collector,  as  seizing  officer;  there  having  been  a  remiss- 
ion of  the  forfeiture  by  the  secretary  of  the  treasury,  under  the 
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•athority  of  the  act  of  congreM  of  the  29th  of  July  1813,  ch. 
33.  Upon  the  condillons  required  by  that  act  the  only  eon- 
troveray  existiog  in  the  cause  is  between  the  United  States 
and  the  collector,  in  respect  to  his  distribative  share.  The 
United  Slaits  and  the  collector  agreed  upon  a  special  state- 
ment of  the  facts;  upon  which  it  war  further  agreed  that  a 
decree,  pro  forma,  should  be  entered  by  the  circuit  court  against 
the  collector,  for  the  purpose  of  a  find  decision  in  the  supreme 
court;  and  by  an  appeal  from  the  pro  forma  decree  so  ren- 
dered, the  cause  now  stands  before  this  court 

Upon, the  argument  at  the  bar,  some  objection  was  suggested, 
though  not  strenuously  urged,  against  the  jurisdiction  of  the 
circuit  court  to  entertain  the  cause  under  the  peculiar  circum- 
stancea.  But  this  objection  appears  to  us  not  well  founded. 
Where  a  sentence  of  condemnation  has  been  finally  pronounced 
in  a  case  of  seizure,  the  court,  aa  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to  decree  a  dis- 
tribution of  the  proceeds,  according  to  the  terms  prescribed  by 
law.  And  it  is  a  familiar  practice  to  institute  proceedings 
of  this  nature,  wherever  a  doubt  occurs  as  to  the  rights  of  the 
parties  who  are  entitled  to  share  in  the  distribution.  There  is 
nothing  in  the  circumstances  of  the  present  case  to  displace 
this  jurisdiction.  And  it  now  appears,  that  the  proceeds  of 
which  the  distribution  is  now  claimed  have  been,  by  an  ex- 
press agreement  between  the  United  States  and  the  collector, 
put  in  a  situation  to  be  forthcoming  to  meet  the  exigency  of 
the  decree  which  may  be  rendered  upon  the  statement  of  facts. 

The  act  of  congress  oT  the  29th  of  July  1813,  enacU  « that 
the  owners  of  the  ships  called  the  Good  Friends,  the  Amazon 
and  the  United  Stated  and  of  the  cargoes  on  board  said  yessels, 
which  arrived  in  the  month  of  April  1812,  in  the  district  of 
Delaware,  from  Amelia  Island,  with  tsargoiss  that  were  ahipped 
on  board  said  vessels-  in  the  united  kingdom  of'  Great  Britain 
and  Ireland,  shallbe  entitled  to,  and  may  avail  themselvc^  of 
all  the  benefits^  privileges  and  provisions  of  the  act  entitled  <<  an 
act,  directing  the  secretary  of  the  treasury  \6  remit  fines,  tot- 
feitnres  and  penalties  in  certain  caaes,  passed  on  the  2d 
day  of  January  last  past,  in  like  manner  and  on  the  same 
conditions  as  though  said  vessels  had  departed  (fom  the  kio^ 
dom  aforesaid  between  the  23d  day  of  June  and  the  15th  day 
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of  September  mentioned  in  said  act,  and  had  airiyed  within  the 
United  States  afltr  ih^fini  day  qfJuly  last.*^ 

The  act  of  the  2d  of  January  181 3^  chap.  149  [chap.  7]» 
enacts  that  in  all  eases  where  goodsi  wares  and  merchandise^ 
owned  by  a  citizen  or  citizens  of  the  United  States,  have  been 
imported  into  the  United  States  from  the  united  kingdom  of 
Great  Britain  and  Ireland,  which  goo^s,  &c.  were  shipped  on 
board  Teasels  which  departed  therefrom  between  the  2dd  day 
of  June  last  and  the  15th  of  September  last,  and  thd  person 
or  persons  interested  in  such  goods,  &c.  or  concerned  in  the 
importation  thereof,  have  thereby  incurred  any  fine,  penalty, 
or  forfeiture  uoder  an  act,  &c.  &c  (reciting  the  titles  of  the 
non-intercourse  acts  of  1st  of  March  1809,  and  of  1st  of  May 
1810,  and  of  2d  of  March  181 1),  on  such  person  or  persons  peti- 
tioning for  relief  to  any  judge  or  court  proper  to  hear  the  same^ 
in  pursuanceof  theproTisionof  theactentitled  '<aaact to  provide 
for  mitigating, or  remitting  the  fines,  penalties  and  forfeitures 
in  certain  cases  therein  mentioned,''  and  on  the  facts  being 
shown,  on  inquiry  bad  by  said  judge  or  court,  fte.;  in  all  such 
cases,  wherein  it  shall  be  proved  to  his  satisfaction,  that  said 
goods,  fte.  at  the  time  of  Uieir  shipment  were  bona  fide  owned 
by  a  citizen  or  citizens  of  the  United  States,  and-shipped,  and 
did  depart  from  some  port  or  plikce  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the 
23d  day  of  June  last  and  the  15th  day  of  September  last,  the 
secretary  of  the  treasury  is  hereby  directed  to  remit  all  fines, 
penalUes  and  forfeitures  that  may  have  been  incurred  under 
the  said  act,  in  consequence  of  such  shipment,  importation  or 
importations  upon  the  costs  and  charges,  which  have  ariaen, 
or  may  arise,  being- paid,  and  on  payment  of  the  dutiee 
which  ioauld  have  been  payable  by  law  on  such  goods,  4^, 
if  legally  imported^  t^c.  t^c.^* 

The  result  of  both  of  these  acts  taken  together,  as  applica- 
ble to  the  eaae  of  the  Good  Friends,  is,  that  the  aecretary.of 
the  treasury  was  directed  to  remit  the  forfeiture,  upon  the 
payment  of  costs  and  charges,  and  the  duties  upon  the  cargo^ 
which  would  have  been  payable  upon  the  same  goods,  if  legally 
imported,  after  the  1st  of  July  1812,  tliat  is  to  say,  upon  pay- 
ment of  the  double  duties  imposed  by  the  act  of  the  1st  of  July 
1812,  ch.  112.  Without  question,  theae  acts  of  congress  were 
Vol.  VI.— 3  D 
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directory  and  mandatory  to  the  aeeretary;  and  in  his  remiaaion, 
wbicfa  (brma  a  part  of  the  caaei  he  pdrporta  to  aet»  and  haa  in 
fa^t  acted  in  obedience  to  their  requtrementa. 

It  ia  wholly  unneceaaary  to  inquire  whether  the  aeeretary 
would  hiaye  had  authority  to  remit  the  forfeiture  in  thia  caae, 
under  the  remiaaioo  act  of  the  Sd  of  March  ITOT,  ch.  67;  be- 
cauae,  in  the  firat  place,  the  termai  upon  which  theremiaaion  ia 
to  be  granted  by  that  act,  eaaentiaUy  differ  from  thoae  pre- 
acribed  by  theae  acta:  and  becauae,  in  the  next  place,  the  aee- 
retary purporta  to  have  acted  in  obedience  to  the  latter* 

The  queation  then  ariaea,  in  what  light  the  reaervation  and 
payment  of  the  double  dutiea,  aa  conditiona  upon  which  the 
remiaaion  ia  granted,  are  to  be  conaidered?  Are  the  double 
dutiea  to  be  deemed  a  mere  payment  of  lawful  dutiea;  or  are 
they  to  be  deemed  a  part  of  the  forfeiture  seaenred  out  of  the 
proceeda  of  the  cargo?  If  the  latter  be  the  true  conatruction, 
then  the  collector  ia  entitled  to  a  moiety:  if  the  former^  he  ia 
barred  of  all  claim. 

The  duty  of  the  collector  in  auperintending  the  collectioii  of 
the  reyenue,  and  in  making  aeizdrea  tor  aiippoaed  yiolationa  of 
law,  if  oneroua,  and  full  of  perplexity.  If  he  aeizea  any  gooda, 
it  ia  at  hia  own  peril;  and  be  ia  condemnable  in  damagea  and 
icoata,  if  it  ahall  tun^out,  upon  the  final  adjudication,  that  there 
waa  no  probable  cauae  for  the  aeizure.  Aa  a  juat  re^^rard  (or 
hia  diligence,  and  a  compenaation  for  liia  riaka;  at  once  to  atir 
mulate  hia  yigilanee  and  aecure  hia  activity;  the  lawa  of  the 
United  Statea  have  awarded  to  him  a  large  ahare  of  the  pro^ 
ceeda  of  thia  forfeiture.  But  hia  rif^t  by  the  aeizure  ia  but 
inchoate:  and  although  the  forfeiture  may  hcye  been  juatly 
incurred,  yet  the  government  haa  reaenred  to  itaelf  the  right 
to  releaae  it  either  In  whole  or  in  paii,  until  the  proceeda  have 
been  actually  received  for  diatribution;  and  in  that  event,  and 
to  tliat  extent,  it  diaplaeea  the  right  of  the  collector.  Such 
waa  the  deciaion  of  thia  court  in  the  caae  of  the  United  Statea 
T.  Morria,  10  Wheat  Rep.  846.  But  whatever  ia  reaerved 
by  the  government  out  of  the  forfeltinie,  ia  reaerved,  aa  welf 
for  the  aeising  officer,  aa  tot  ttaelf ;  and  ia  diatributable  accord- 
ingly. The  government  haa  no  authority,  under  the  existing 
UWa,  to  releaae  the  colleetor'a  ahare  aa  auch;  and  yet  to  retain 
to  itaelf  the  other  part  of  the  forfeiture. 


^L 
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In  the  present  casey  it  is  perfectly  clear  that  the  seizure  of 
the  Good  Friends  and  her  cargo  was  justifiable,  and  that  Ihey 
were  forfeited  for  a  violation  of  the  non-intercourse  acts.  This 
is  established,  not  only  by  the  final  decree  of  condemnation, 
but  by  the  very  terms  of  the  remission  granted  by  the  secre- 
tary of  the  treasury.  In  point  of  law,  no  duties,  as  such, 
can  legally  accrue  upon  the  importation  of  prohibited  goods. 
They  are  not  entitled  to  entry  at  the  custom  house,  or  to  be 
bonded. 

They  are,  ipso  facto,  forfeited  by  the  mere  act  of  importa- 
tioDu  The  Good  Friends,  then,  baying  arrived  in  April  1812, 
long  before  the  double  duties  were  laid,  and  her  cargo  beii^ 
prohibited  from  importation;  it  is  impossible,  in  a  legal  sense, 
to  softaia  the  argument,  that  the  importation  could  be  deemed 
innooent,  ind  the  government  could  be  entitled  to  duties,  as 
upon  a  lawful  importation.  It  was  entitled  to  the  whole  pro- 
perty, by  way  of  forfeiture;  and  to  nothing  by  way  of  duties. 
When,  therefore,  congress  authorised  the  remission  upon  the 
payment  of  dooUe  duties,  the  latter  was  imposed  as  a  condition 
of  restitution  upon  the  offending  party.  In  the  language  of 
the  actof  the i9d  of  January  1813,  theremisripn  was  to  be  <<od 
payment  of  the  datie%  which  would  have  been  pajrable  by  law 
oa  such  goods,  &c.,  if  legally  iniported;''  not  upon  pajrment 
of  the  duties  which  bad  lawftiUy  acenied  upon  the  same  goods. 
The  act  presupposes  that  no  duties  had  accrued,  or  qould  accrue 
by  operation  of  law  upon  the  goods;  and  the  aet  of  the  £9th  of 
July  1813  expressly  treats  it  as  a  condition.  Indeed,  it  is 
impossible  that  double  duties  could  have  lawfully  accrued  upon 
the  importation  of  the  eaifo  of  the  Good  Friends,  in  April 
1818,  when  the  douUe  duties  were  not  imposed  until  the  pass- 
age  <^  the  aet  of  the  1st  of  July  of  the  same  year. 

K  the  government  had  reserved  a  gross  sum,  equivalent  to 
the  double-  duties^  out  of  the  forfeiture,  as  a  condition  of  the 
lemiasion,  there  oonld  be  no  doubt  that  the  collector  woali 
have  been  entitled  to  his  BM>iety  of  the  sum  so  reserved.  Cu 
it  make  any  dillerenee  in  point  of  law,  thatthe  reservation  is 
made  by  a  refaenee  to  dooble  duties^  as  it  mode  of  ascertaining 
that  sum?  It  has  not  been  pretended  that  the  act  of  the  89th 
nC  July  1813  eould  divest  the  rights  of  the  colleetor,  anteoe- 
dently  vested  in  him  by  the  existing  laws.    And  if  such  a 


4^8  SUPREBfE  COURT. 

OtUm  ▼.  TiM  Uilted  Blataf.] 

doctrine  could  be  oiaintained  at  M,  it  would  ftill  be  'neceesiry 
to  eftablish  that  there  was  an  unequivocal  intention  on  the 
part  of  tlie  government  to  remit  his  ahare,  and  to  retain  ita 
own  share  of  the  forfeiture.  Sueh  an  extraordinary  exercise 
of  power,  if  it  could  be  even  maintained,  where  it  is  subver- 
sive of  existing  rights,  ought  to  be  evidenced  by  tbrms  sus> 
ceptible  of  no  doubt  We  are  of  opinion  that  the  present  act 
neither  justifies  nor  requires  any  such  construction.  The 
double  duties  are*  referred  to  as  a  mere  mode  of  ascertaining 
the  amount  intended  to  be  reserved  out  of  the  forfeiture;  and 
not  as  a  declaration  of  intention  on  the  part  of  the  government, 
that  they  were  to  be  received  as  legal  duties  due  upon  a  Icf^d 
importation. 

Sut  a  distinction  has  been  taken  at  the  argument  on  behalf 
of  the  United.States,  and  an  apportionment  or  division  of  the 
duties  has  been  insisted  on.  It'  is  said,  that  so  much  of  the 
duties  demanded  as  were  equal  to  the  single  duties  payable 
by  law  on  imported  goods  in  April  18ld,  ought  .to  be  consi** 
dered  as  received,  in  that  character  by  the  gbvernment;  since 
this  case  has  been  treated  by  the  government  as  an  innocent 
ifflpoi;|tation.  But  as  to  the  additiond  .duties  imposed  by  the 
act  of  1st  of  July  IB19^  they  may  be  considiered  as  a  reserva- 
tion of  forfeiture.  And  it  is  added,  that  the  government  has 
itself  acted  upon  this  distinction  in  this  Very  ease;  for  it  Bas 
allowed  the  collector  his  moiety  of  the  latter,  and  denied  it  in 
respect  to  the  former. 

The  true  answer  to  be  given  to  this  argument  is,  that 
the  act  itself  contemplates  no  such  apportionment  or  division 
of  the  duties.  The  duties  are  reserved  as  a  whole,,  and  not 
in.  moieties.  And  it  could  not  well  bb  otherwise;  for,  as 
bas  been  already  ahown,  no  duties  at  all  were  legally  pay- 
able OB  tte  goods.  They  were  in  faci,  and  were  treated 
by  the  government  as  prohibited  goods.  And  whfsa  the 
government  imposed  the  double  duties  as  a  condition,  they 
^^ena  imposed  as  m  sum  which  would  have  accrued  upon  a* 
legsl  importation  afWr  the  1st  day  <^  July  1818.  The  very 
circumstance,  that  the  government  itself  has  treated  any  part  of 
the  reservation  as  fiirfeitura,  and  as  dirtributable  accordingly, 
is  conclusive  to  show  that  the  whole  is  incqiable  of  Jbeiog' 
treated  as  duties.    The  distinetioii  contended  for,  then,  not 
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being  foond  ia  the  act  ifaelf,  and  part  of  it  being  cenfeasedly 
reeeiyed  in  the  character  of  a  forfeiture;  we  think  the  whole 
most  be  treated  as  received  as  a  resenration  bj  way  of  forfei- 
ture. Our  opinion  is  grounded  upon  the  fact^  that  the  act 
refers  to  the  double  duties  as  a  mere  mode  of  asoertiining  the 
amount;  and  that  it  is  undisUnguishable  from  the  case  of  a 
reservation  of  a  gross  sum. 

Upon  the  whole,  the  decree  of  the  circuit  court  refusing  the 
distribution  is  to  be  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  decree  to  the  legal  representatives  of 
Allen  M'Lane,  the  collector,  one  moiefy  of  the  double  duties^ 
deducting  that  portion  which  has  been  already  reeeived  by 
him. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of^the  United  States  for  the  dis- 
trict, of  Delaware, and  was. argued  by  counsel;  on  consideration 
whereof,  this  Court  is  of  opinion,  that  there  is  error  in  the 
decree  of  the  circuit  court,  whereby  it  was  ordered  that  the 
said  Allen  M'Lane  take  nothing  by  his  motion  for  a  decree  of 
distribution  of.  the  forfeiture  decreed  by  the  circuit  court  in 
the  proceedings  in  this  cause^  mentioned  upon  the  statement 
of  facts  in  the  same  proceedings  mentioned;  and  for  this  error 
it  is  ordered,  adjudged  and  decreed,  that  the  decree  of  the  said 
circuit  court  upon  the  motion  aforesaid,  be  and  hereby  is  re- 
versed and  annulled.  And  this  court,  proceeding  to  render 
such  decree  as  the  said  circuit  court  ought  to  have  passed,  do 
hereby  order,  adjudge  and  decree  upon  the  said  motion,  and 
statement  of  facts,  that  the  said  Allen  M'Lane  as  collector,  as 
herein  mentioned,  was  in  his  lifetime  entitled,  and  that  his 
legal  representative  is  now  entitled  to  receive  as  his  distribu- 
tive share  of  the  forfeiture  aforesaid  one  full  moiety  of  the 
whole  sum  which  has  been  paid  by  Stephen  Girard  according 
to  the  act  of  congress,  and  the  remission  by  the  secretary  of 
the  treasury,  is  in  the  same  statement  of  facts  mentioned.  And 
the  said  Allen  M'Lane  being  now  dead,  it  is  further  ordered, 
adjudged  and  decreed,  that  the  same  full  moiety  be  paid  over 
to  his  legal  representative,  now  appearing  and  made  a  party 
to  these  proceedings  in  this  Court,  viz.  Louis  M'Lane,  the 
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ezecatmr  of  the  last  will  and  testament  of  the  said  Allen 
M'LanOy  deceased,  as  his  distributive  share  aecordinglly;  d^ 
ducting,  however,  therefrom,  the  moietj  of  the  said  moiety, 
which  has  been  decided  by  the  treasury  department  to  belong 
to  the  said  Allen  M'Lane;  if  the  same  has  been  recetved  hy 
the  said  Allen  M'Lane,  or  by  his  legal  representatiTO. 
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ClNCIKHATIy    PI.AIHTIFFS  TB    ErBOE  Y.    ThX   LbSSBB  OF 
EdWABD  WBITS9  PxrSHDAHT  IN  EbBOB. 

• 

TIm  equiUbla  owDert  of  •  tract  of  land  on  Hm  river  Ohio  (the  legal  tltla  to  wMch 
was  graotad  to  John  Cloves  Symmee,  frooi  whom  they  bad  purchaeed  the  laod 
before  the  emanation  of  the  piient  Iron  the  United  Sutet)  proceeded  In  Januaij 
1788  to  Ity  oat  on  part  of  the  «aid  tract  a  town,  now  the  city  ot  Cincinnati. 
A  plan  waa  made  and  approved  of  by  all  the  eqi||table  ptoprieton,  and  accori- 
faig  to  w^h  the  ground  lying  between  Front  atreet  fod  the  river  waa  aet  aptft 
aa  a  common,  for  the  nte  and  benefit  of  the  town  foiever,  reterviog  only  Iht 
right  of  a  ferry;  and  no  Iota  were  laid  out  on  the  land  thus  dedleated  aa  a  com- 
mon. AOierwardt,  the  legal  title  to  the  bndt  became  vetted  in  the  pkinlUT  In 
thb  ejectment,  who,  under  the  tame,  sought  to  recover  the  prdmlaei  ao  dedl* 
cated  to  public  uses.  Held:  that  the  right  of  the  public  to  uae  the  cooMaoo 
in  Cincinnati  most  rest  on  the  same  princlplee  aa  the  jight  to  uae  the  atienla; 
and  that  the  dedication  made  when  the  town  waa  laid  out*  gave  a  vaHd  and 
hidefeasible  title  to  the  city  of  Cincinnati. 

Dedicationa  of  laod  for  public  purposes  have  frequently  come  under  the  conside- 
ration of  this  court,  and  the  objectiona  which  have  been  raised  againat  their 
validity,  have  been,  the  want  of  a  grantee  competent  to  Cake  the  title;  apply. 
Ing  to  them  the  nme  role  which  prevaiia  in  private  granta*  that  theio  mOiC 
he  a  grantee  aa  well  aa  a  grantor.  Bot  that  la  not  the  light  hi  which  thIaoMii 
bat  conaldered  aoch  dedlcitiona  ht  poblic  use.  Ttie  law  appliea  to  them  lolee 
adapted  to  the  natnre  and  circomstancea  of  the  caae,  and  to  carry  Into  emeo* 
tion  the  intention  and  object  of  the  grantor,  and  aecore  to  the  poblie  the  bepa 
fit  held  oot  and  eipected  to  be  derived  from  and  enjoyed  by  the  dedicatien. 

Thero  la  no  particolar  form  or  ceremony  neceasary  In  the  dedication  of  land  In 
poblie  uae.  All  that  la  raqulred  la  tlie  aeaent  of  the  owner  of  the  huid,  and  Ibn 
fictof  its  bebag  used  for  the  poblie  porpoeee  intended  by  the  appropriatfon. 

Although  the  dedications  of  land  fiw  charitable  and  raHgioua  porpoeee,  whicb  It 
is  admitted  ara  valid  witboot  any  grantee  toirhem  the  fee  ceold  be  coaveyd, 
am  the  caaea  which  most  frequently  occur,  and  are  to  be  found  in  tlie  hooka; 
It  is  not  perceived  how  any  well  grounded  dislinction  can  he  made  between 
each  caaof ,  and  the  caae  of  a  dedication  ef  land  for  the  ose  of  the  city  of  Ohi* 
donati.  The  aame  necesaliy  eilsts  in  the  one  case  aa  in  the  other,  for  Urn 
porpeee  of  eflecting  the  object  intended.  The  principle,  if  well  foonded  In  Ibn 
law,  moat  have  a  general  appttcatieo  to  all  appropriaiione  and  dedlcatiene  for 
public  aeee^  when  there  is.no  grantee  in  ease  to  take  the  foe.  But  thie  forma 
an  excepilon  to  the  role  applicable  to  private  gmnta,  and  srowe  out  ef  iIm 
naceasity  of  the  case* 

In  thia  class  ofcasee  tbete  may  be  Inatances  where,  contrary  to  the  general  nile, 
a  fee  may  remain  in  abeyance  oniil  there  Is  a  grantee  capable  of  lairing,  when 
the  olject  and  purpose  of  the  appropriation  look  lo  a  fotose  grantee  In  which 
the  foe  la  to  veat.  Botthe  validity  of  the  dodlcation  does  not  depend  en  thiic 
It  wHI  pros  hide  the  perty  maUng  the  appropriation  fiom  re-easerting  any  ilglht 
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over  iIm  hod;  tt  tU  erentt,  to  long  ti  U  remaiot  io  public  oio,  al(lioug|i  tboft 
may  oerer  trite  toy  grantee  capable  of  taking  the  fiie. 

The  doctrine  of  the  law  relatlTO  to  the  appropriation  of  land  for  public  highwayt, 
wat  applied  to  a  public  tpriog  of  water  for  public  ute  io  the  cate  of  M'CoB- 
oeU  T.  The  Trutteet  of  the  Town  of  Lexington,  12  Wheat:  682. 

All  puMIc  dedieationt  mutt  be  contidered  with  reference  to  the  uto  for  which 
they  are  made;  and  ttreett  in  a  town  or  city  mey  require  a  more  enlarged  uto 
of  the  laodt  in  order  to  carry  into  effect  the  purpotet  inteoded,  than  may  bo 
neceatary  Io  ao  appropriation  for  a  highway  hi  the  country.  But  the  prioclplOt 
to  ftr  at  retpectt  the  right  of  the  original  owoor  to  ditturb  the  ute,  mutt  rett 
00  the  tamo  ground  in  both  catet;  and  appliet  equally  to  the  dedlcatioo  of  the 
common  at  to  the  ttreett.  This  wat  for  the  public  ute,  and  the  coofooienco 
and  accommod«tioo  of  the  inhabltaota  of  Cincinnati;  and  doubtlett  greatly  eo- 
banced  the  value  of  the  priTtte  property  adjoining  thit  commoo,  and  thereby 
compeotafod  the  owoert  for  the  land  thua  thrown  out  at  public  grooAd. 

And  ailor  bcfaig  thnt  tet  tpart  for  public  ute,  and  enjoyed  at  tuch,  and  prlyalo  j 

and  indif idoal  rfghtt  acquired  with  reference  to  it,  the  law  contidtn  it  in  the 
naturo  of  an  ettoppel  in  pait,  which  precludet  tbo  original  owner  from  roTok- 
log  tuch  dedlcatioo.  It  it  a  Tlolation  of  good 'faith  to  the  public,  and  to  thote 
who  have  ^cqulred.pilvate  property  with  a  view  to  the  oiiloyaient  of  the  uto 
thot  publicly  granted 

If  the  mere  naked  fee  it  to  the  pitlotiff  in  ejectment,  it  >y  oo  meant  Tellowt  thai 
ho  it  entitled  to  lecoTor  pottettlon  of  the  land  io  hit  action.  The  actioo  of 
i^oelnioot  it  a  pottettory  ictioo,  and  the  plaintiff,  to  entitle  himtelf  to  reco?or, 
mutt  htTO  the  Hghi  qfpouetiion;  and  whaterer  takee  away  thit  right  of  pot- 
•oatloo,  will  deprlTe'him.  of  the  remedy  by  ^eotmeot. 

THIS  was  a  writ  of  error,  to  the  cireait  court  of  the  district  ojr 

Ohio. 
The  case  came  before  the  court  on  a  bill  of  exceptional  taken 

by  the  p1aii»tifib  in  error,  the  defendants  in  the  circuit  court,  to 

the  instructions  given  by  the  court  to  the  jury  on  the  request 

of  the  counsel  for  the  plaintiffs  in  that  count;  and  to  the  refusal 

of  the  court  to  give  certain  instrucliops  as  prayed  for  by  the 

defendants  below. 

In  the  opinion  of  the  court  no  decision  is  given  on  those 
exceptions,  save  only  on  that  which  presented  the  question 
of  the  dedication  of  the  land  in  controversy  for.  the  use  of  the 
city  of  Cincinnati  f  which,  and  the  liKts  of  the  case  eontiected 
therewith,  are  folly  stated  in  the  opinion  of  the  court  The 
argumenU  of  the  eounso)  in  the  case,  onf  the  matters  of  lavf 
presented  by  the  exceptions^  are  therefore  necessarily  omitted. 

The  case  was  argued  by  Mr  Storer  and  M^  Webster,  for  the 
plaintiflSi  in  error;  and  by  Mr  lowing  and  Mr  Cliy,  for  tb# 
defendants. 
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Mr  Justice  Thohpsok  delivered  the  opimoo  of  tbe  Court 

The  ejectment  in  this  case  wis  brought  by  Edward  Whitey 
who  is  also  the  defendant  in  error,  to  recover  possession  of  a 
small  lot  of  ground  in  the  city  of  Cincinnati,  lying  in  that  part 
of  the  city  usually  denominated  the  Common.  To  a  right 
understanding  of  the  question  upon  which  the  opinion -of  the 
court  rests,  it  will  be  sufficient  to  state  generally,  that  on  the 
15th  of  October  in  the  year  1788,  John  Cleves  Symmes  en- 
tered into  a  contract  with  the  then  board  of  treasury,  under  tbe 
direction  of  congress,  for  the  purchase  of  a  large  tract  of  land, 
then  a  wilderness,  including  that  where  the  city  of  Cincinnati 
now  sunds.  Some  negotiations  relative  to  the  payments  for 
the  land  delayed  the  consummation  of  the  contract  for  several 
years.  But  on  the  30th  of  September  1794,  a  patent  was 
issued  conveying  to  Symmes  and  his  associates,  the  land  con* 
tracted  for;  and  as  Symmes  was  the  only  person  named  in  the 
patent,  the  fee  was  of  oomw  vested  in  him. 

Before  the  issuing  of  the  patent,  however,  and,  as  the  wit- 
nesses Say,  in  the  year  1788,  Mathias  Denman  purchased  of 
Symmes  a  part  of  the  tract  included  in  the  patent,  and  em- 
bracing the  land  whereon  Cincinnati  now  stands.  That  In  the 
same  year,  Denman  sold  one-third  of  his  purchase  to  Israel 
Ludfow,  and  one-third  to  Robert  Patterson*  These  three 
persons,  Denman,  Ludlow  and  Patterson,  being  the  equitable 
owners  of  the  land  (no  legal  title  having  been  granted),  pro- 
ceeded in  January  1789  to  lay  out  the  town.  A  plan  was 
made  and  approved  of  by  all  the  proprietors;  and  according  to 
which  the  ground  lying  between  Front  street  and  the  river, 
and  so  located  as  to  include  the  premises  in  question,  was  set 
apart  as  a  common,  for  the  use  and  benefit  of  the  town  for  evef, 
reserving  only  the  right  of  a  ferry;  and  no  lots  were  laid* out 
on  tbe  land  thus  dedicated  as  a  common. 

The  lesscM-  of  the  plaintiiT  made  title  to  the  premises  in  ques- 
tion under  Mathias  Denman,  and  produced  in  evidence  a  copy, 
duly  authenticated,  of  the  location  of  the  fraction  17  from  the 
books  of  John  C.  Symmes  to  Mathias  Denman,  as  follows: 
«<  1791,  April  4,  Captain  Israel  Ludlow,  in  behalf  of  Mr  Ma- 
thias Denman  of  New  Jersey,  presents  for  entry  and  location 
a  warrant  for  one  fraction  of  a  section,  or  one  hundred  and 
seven  acrea.  and  eight-tenths  of  an  acre  of  land,  by  virtue  of 
Vol.  VI.— 3  E 
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which  he  locates  the  seveoteentb  fraetiona)  aeetioQ  in  the 
fourth  fractional  township,  east  of  the  Oreat  Miami  river,  in 
the  first  fractional  range  of  townships  on  the  Ohio  river;  namr 
her  of  the  warrant  198/'  In  March  17959  Denman  conveyed 
his  interest,  which  was  only  an  equitable  interest,  in  the  lands 
so  located  to  Joel  Williams;  and  on  the  14th  of  February  1800 
John  Cleves  Symmes  conveyed  to  Joel  Williams  in  fee,  certain 
lands  described  in  the  deed  which  included  the  premises  in 
question;  and  on  the  ISth  ef  April  1800,  Joel  Williams  con- 
veyed to  John  Daily  the  lot  now  in  question.  And  the  lessor 
of  the  plsintifi*j  by  sundry  mesne  conveysnces,  deduces*  a  title 
to  the  premises  to  himself. 

In  the  course  of  the  trial  several  exceptions  were  taken  to 
the  ruling  of  the  courty  with  respect  to  the  evidence  offered  on 
the  part  of  the  plaintiff  in  making  out  his  claim  of  title.  But 
in  the  view  which  the  court  has  taken  of  what  may  be  con- 
sidered the  substantial  merits  of  the  case,  it  becomes  unneces- 
sary to  notice  those  exceptiona. 

The  merits  of  the  case  will  properly  arise  upon  one  of  the 
instructions  given  by  the  court,  as  asked  by  the  plaintiff;  and 
in  refusing  to  give  one  of  the  instructions  asked  on  the  part  of 
the  defendant  At  the  request  of  the  plaintiff,  the  court  in- 
structed the  jury,  ''that  to  enable  the  city  to  hold  this  ground 
and  defend  Uiemselves  in  this  actiofti  by  possession,  they  must 
show  an  unequivocal,  uninterrupted  possession  for  at  leasl 
twenty  years.*' 

On  the  part  of  the  defendants,  the  court  was  asked  to  instmcl 
tlie  jury,  '<  that  it  was  competent  for  the  original  proprietors 
of  the  town  of  Cincinnati  to  reserve  and  dedicate  any  part  of 
said  town  to  public  uses,  without  granting  the  same  by  writing 
or  deed  to  any  particular  person;  by  which  reservation  and 
dedication  the  whole  estate  of  the  said  proprietors  in  saidland^ 
thus  reserved  and  dedicated,  became  the  property  of,  and  was 
vested  in  the  public,  for  the  purposes  intei|ded  by  the  said  pro- 
prietors; and  that,  by  such  dedication  and  reservation,  the  said 
original  proprietors,  and  all  persons  claiming  under  them,  are 
estopped  from  asserting  any  claim  <Hr  ri^t  to  the  said  land 
thus  reserved  and  dedicated.''  Tli^  court  refused  to  give  the 
instruction  as  asked,  but  gave  the  following  instraction: 

''  That  it  was  competent  for  the  original  propriet<Nrs  of  the 
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town  of  Cioeinnati  to  reiienre  and  dedicate  any  ptrt  of  said 
town  to  publie  uaes,  without  granting  the  same  by  writing  or 
deed  to  any  particular  peraod;  by  which  reservation  and  dedi- 
cation the  right  of  use  to  such  part,  is  vested  in  the  public  for 
the  purposes  designated;  but  that  such  reservation  and  dedica- 
tion do  not  invest  the  public  with  the  fee." 

The  ruling  of  the  court  to  be  collected  from  these  instroe- 
tiona  was,  that  although  there  might  be  a  parol  reservation  and 
dedication  to  the  publie  of  the  use  of  lands;  yet  such  reserva- 
tion  and  dedication  did  not  invest  the  public  with  the  fee;  and 
that  a  possession  and  enjoyment  of  the  use  for  less  than  twenty 
years,  was  not  a  defence  in  this  action. 

The  decision  and  direction  of  the  circuit  court  upon  those 
points,  come  up  on  a  writ  of  error  to  this  court 

It  is  proper  in  the  first  place  to  observe,  that  although  the 
land  which  is  in  dispute,  and  a  part  of  which  is  the  lot  now  in 
question,  has  been  spoken  of  by  the  witnessc  s  as  having  been 
set  apart  by  the  proprietors  as  a  common,  we  are  not  to  un- 
derstand the  term  as  used  by  them  in  its  strjct  legal  sense;,  as 
being  a  right  or  profit  which  one  man  may  have  in  the  lands 
of  another;  but  in  its  popular  sense,  as  a  piece  of  ground  left 
open  for  common  and  public  use,  for  the  convenience  and  ae* 
commodation  of  the  inhabitants  6f  the  town. 

Dedications  of  land  for  public  purposes  have  frequently  come 
under  the  consideration  of  this  court;  and  the  objections  which 
have  generally  been  raised  against  their  validity  have  been  the 
want  of  a  grantee  competent  to  toke  the  title;  applying  to 
them  the  rule  which  prevails  in  private  grants,  that  there 
must  be  a  grantee  as  well  as  a  grantor.  But  Chat  is  not  the 
light  in  which  this  court  has  considered  such  dedications  for 
public  use.  The  law  applies  to  them  rules  adapted  to  the  na- 
tore  and  circumstances  of  the  case,  and  to  carry  into  ezeen- 
tion  the  intention  and  object  of  the  grantor;  and  secure  to  the 
public  the  benefit  held  out,  and  ezpecf^ul  to  be  derived  from^ 
and  enjoyed  -by  the  dedication. 

It  was  admitted  at  the  bar,  that  dedications  of  land  for  chari- 
table and  religious  purposes,  and  for  public  highways,  were 
valid,  without  any  grantee  to  whom  the  fee  could  be  conveyed. 
Although  such  etrt  the  cases  which  most  frequently  occur  and 
are  to  be  found  in  the  books,  it  is  not  perceived  how  any  well 
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grounded  diitiaetion  can  be  made  between  such  eaaes  and  the 
present  fThe  aame  necessity  exists  in  the  one  case  as  in  the 
other,  for  the  purpose  of  effecting  the  object  intended.  The 
principloi  if  well  founded  in  the  law,  must  have  a  general  a|)- 
plication  to  all  appropriations  and  dedications  for  public  use, 
where  there  is  no  grantee  in  esse  to  take  the  fee.  But  this 
forms  an  exception  to  the  rule  applicable  to  private  grants, 
and  grows  out  of  the  necessity  of  the  case.  In  this  class  of 
cases  thero  may  be  instances,  contrary  to  the  general  rule, 
where  the  fee  may  remain  in  abeyance  until  there  is  a  grantee 
eapable  of  taking;  where  the  object  and  pOrpose  of  the  appro- 
priation look  to  a  future  grantee  in  whom  the  fee  is  to  vest 
But  the  validity  of  the  dedication  does  not  depend  on  this;  it 
will  preclude  the  party  making  the  appropriation  from  re- 
asserting any  right  over  the  land;  at  all  events  so  long  as  it 
remains  in  public  use:  although  there  may  never  arise  any 
grantee  capable  of  taking  the  fee. 

The  recent  ease  of  Beatty  v.  Kurts,  8  Peters,  856,  in  thif 
court,  is  somewhat  analogous  to  the  present  There  a  lot  of 
ground  had  been  marked  out  upon  the  original  plan  of  an  ad- 
dition to  Georgetown,  *^for  ihe  Lutheran  CAurcA,''  and  had 
been  used  as  a  place  of  burial  from  the  time  of  the  dedication. 
There  was  not,  however,  at  the  time  of  the  appropriation,  or 
at  any  time  afterwards,  any  incorporated  Lutheran  church 
capable  of  taking  the  donation. 

The  case  turned  upon  the  question,  whether  the  title  to  the 
lot  ever  psssed  from  Charles  Beatty,  so  far  as  to  amount  to  a 
perpetual  appropriation  of  it  to  the  use  of  the  Lutheran  church. 
That  was  a  parol  dedication  only,  and  designated  on  the  plan 
of  the  town.  The  principal  objection  relied  upon  was,  that 
there  was  no  grantee  capable  of  taking  the  grant  But  the 
court  sustained  the  donation,  on  the  ground  that  it  was  a  dedi- 
cation of  the  lot  to  public  and  pious  uses;  adopting  the  prin- 
ciple that  had  been  laid  down  in  the  case  of  the  Town  of 
Pawlet  V.  Clark,  9  Cranch,  898,  that  appropriations  of  this 
description  were  exceptions  to  the  genenl  rule  requiring  a 
grantee.  That  it  was  like  a  dedication  of  a  highway  to  the 
public  This  last  remark  shaws  that  the  case  did  not  turn 
open  the  bill  of  rights  of  Maryland,  or  the  statute  of  Elizabeth 
relating  to  charitable  uses^  but  rested  upon  more  general  prin- 
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ciplet;  w  it  evident  from  what  fell  from  the  court  io  the  cafe 
of  the  Town  of  Fawlet  y.  Clark,  which  was  a  dedication  to 
religious  uses;  yet  the  court  said  this  was  not  a  novel  doctrine 
in  the  common  law.  In  the  familiar  case  where  a  man  lays 
out  a  street  or  public  highway  over  his  land/there  is,  strictly 
speaking,  no  grantee  of  the  easement,  but  it  takes  effect  by 
wsy  of  grant  or  dedication  to  public  uses.  And  in  support  of 
the  principle,  the  case  of  Lade  v.  Shepherd,  8  Stra.  1004,  was 
referred  to;  which  was.  an  action  of  trespass,  and  the  plaoe 
where  the  supposed  trespass  was  committed,  was  formerly  the 
property  of  die  plaintiff,  who  had  laid  out  a  street  upon  i^ 
which  had  continued  thereafterto  be  used  as  a  public liighway;- 
and  it  was  insisted  on  the  part  of  the  defendant,  that  by  the 
plaintiff^s  making  a  street,  it  was  a  dedication  of  it  to  the  pub* 
lie,  and  that  although  he,  the  defendant,  might  be  liable  for  a 
nuisance,  the  plaintiff  could  hot  sue  him  for  a  trespass.  But 
the  court  said,  it  is  certainly  a  dedication  to  the  public,  so  far 
as  the  public  has  occasion  for  it,  which  is  only  for  a  right  of 
passage;  but  it  never  was  understood  to  be  a  transfer  of  his 
absolute  property  in  the  soil. 

The  doctrine  necessarily  growing  out  of  that  case,  has  a 
strong  bearing  upon  the  one  now  before  the  court,  in  two  points 
of  view.  It  shows,  in  the  first  place,  that.no  deed  or  writing 
was  necessary  to  eonstitute  a  valid  dedication  of  the  easement 
All  that  was  done,  from  any  thing  that  appears  in  the  ease,  was 
barely  laying  out  the  street  by  the  owner,  across  his  land. 
And  in  the  second  place,  that  it  is  not  necessary  that  the  fee 
of  the  land  should  pass,  in  order  to  secure  the  easement  to  the 
public  And  this  must  necessarily  be  so  from  the  nature  of 
the  case,  in  the  dedication  of  all  public  highways.  There  is 
no  grantee  to  take  immediately,  nor  is  any  one  contemplated 
by  the  party  to  take  the  fee  at  any  future  day.  No  grant  or 
convejrance  can' be  necessary  to  pass  the  fee  out  of  the  owner 
of  the  land,  and  let  it  remain  in  abejrance  until  a  grantee  phall 
comie  in  ease;  end  indeed  the  case  referred  to  in  Strange  consi- 
ders the  fee  as  remaining  in  the  original  owner;  otherwise  be 
eould  sustain  no  action  fi>r  a  private  injury  to  the  soil,  he 
having  transferred  to  the  public  the  actual  possession. 

If  tfiiB  is  the  doctrine  of  the  law  applicable  to  highway!,  ll 
must  sppTy  witii  equal  force,  and  in  all  iU  parts,'  to  all  dediea- 
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tions  of  land  to  public  uses;  and  it  was  ao  applied  by  this  court 
to  the  reservation  of  a  public  spring  of  water  for  public  use,  in 
the  ease  of  M'Connell  y.  The  Trustees  of  the  Town  of  Lex- 
ingtouy  12  Wheat.  588.  The  court  said;  the  reaaonableness  of 
reserving  a  public  spring  for  public  use,  the  concurrent  opinion 
of  all  the  settlers  that  it  was  so  reserved,  the  universal  admifs- 
ion  of  all  that  it  was  never  understood  that  the  spring  lot  wa« 
drawn  by  any  person,  and  the  early  appropriation  of  it  to  pub- 
lic purposes;  were  decisive  against  the  claim. 

The  eight  of  the  public  to  the  use  of  the  common  in  Cin- 
ctnnati,  must  rest  on  the  same  principles  as  the  right  to  the  use 
of  the  streets:  and  no  one  will  contend,  that  the  original 
Owners,  after  having  laid  out  streets,  and  sold  building  lots 
thereon,  snd  improvements  made,  could  claim  the  easement 
thus  dedicate!  to  the  public. 

AH  public  dedications  mUst  be  considered  with  reference  to 
tlie  use  for  which  they  are  made;  and  streets  in  a  town  or  city 
may  require  a  more  enlarged  right  over  the  use  of  the  land,  in 
order  to  carry  into  effect  the  purposes  intended,  than  nuy  be 
necessary  in  an  appropriation  for  a  highway  in  the  country; 
hut  the  principle,  so  far  as  respects  the  right  of  the  original 
own^r  to  disturb  the  use,  must  rest  on  the  same  ground  in  both 
cases;  and  applies  equally  to  the  dedication  of  the  common  as 
to  the  streets.  It  was  for  the  public  use,  and  the  oonvenien<^ 
and  accommodation  of  the  inhabitants  of  Cincinnati;  and  doubt- 
less greatly  enhanced  the  value  of  the  private  property  adjoin- 
ing this  coKXBon,  and  r'lereby  compensated  the  owners  for  the 
land  thus  thrown  out  as  public  grounds. 

And  after  being  thus  set  apart  for  publie  use,  and  enjoyed  as 
such,  and  private  and  individual  rights  acquired  with  reference 
to  it,  the  law  considers  it  in  the  natureof  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  revoking  such  dedi- 
cation. It  is  a  violation  of  good  faith  to  the  public,  and  tothose 
who  have  acquired  private  property  with  a  view  to  the  enjoy- 
ment of  the  use  thus  publicly  granted. 

The  right  of  the  public  ia  such  cases  does  not  depend  upoa 
a  twenty  years' possession.  Such  a  doctrine,  applied  to  pibblie 
highways  snd  the  streets  of  the  numerous  villages  and  cities 
that  arQ  so  rapidly  springing  up  in  every  part  of  our  eoantry, 
would  be  destructive  of  public  co.  renienoe  and  private  right 
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The  case  of  Janris  y.  Dean,  3  Bingham,  447,  ahows  that 
rights  of  this  description  do  not  rest  upon  length  of  possessioii. 
The  plaintiff's  right  to  recover  in  that  ease,,  turned  apon  the 
question  whether  a  certain  street  in  the  parish  of  Islington  had 
been  dedicated  to  the  public  as  a  common  public  highway. 
Chief  Justice  Best,  upon  the  trial,  told  the  jury  that  if  they 
thought  the  street  had  been  used  for  yeara  as  a  public  thorough- 
fare, with  the 'assent  of  the  owner  of  the  soil,  they  might  pre- 
sume a  dedication;  and  the  jury  found  a  verdict  for  the  plain* 
liff,  and  the  court  refused  to  grant  a  new  trial,  but  sanctioned 
the  direction  given  to  the  jury  and  the  verdict  found  there- 
upon; although  this  street  had  been  used  as  a  public  road  only 
four  or  five  years;  the  court  saying,  the  jury  were  warranted  in 
presuming  it  was  used  with  the  full  assent  of  the  owner  of  the 
soil.  The  point  therefore  upion  which  the  establishment  of 
the  public  street,  rested,  was  whether  it  had  been  uaed  by  the 
public  as  such,  with  the  duaent  of  the  owner  of  tlie  soil;  not 
whether  such  use  had  been  for  a  length  of  time,  which  would 
give  the  right  by  force  of  the  possession;  nor  whether  a  grant 
might  be  presumed;  but  whether  it  had  been  used  with  the 
assent  of  the  owner  of  *he  land;  necessarily  implying,  that  the 
mere  naked  fee  of  the  land  remained  in  the  owner  of  the  soil, 
but  that  it  became  a  public  street,  by  his  permission  to  have  it 
used  as-  such.  Such  use,  howev^,  ought  to  be  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
lights  might  be  materially  affected  by  an  interruption  of  the 
enjoymei|t 

In  the  present  case,  the  fact  of  dedication  to  public  use,  is 
not  left  to  inference,  from  the  circumstance  that  the  land  has 
been  enjoyed  as  a  common  for  many  years.  But  the  actual 
appropriation  for  that  purpose  is  established  by  the  most  positive 
and  conclusive  evidence.  And  indeed  the  testimony  is  such 
as  would  have  warranted  the  jury  in  presuming  a  grant,  if  that 
had  been  necessary.  And  the  fee  might  be  considered  in 
abeyance,  until  a  competent  grantee  appeared  to  receive  it; 
which  was  as  early  as  the  year  1808,  when  the  city  was  incor- 
porated. And  the  common 'having  then  been  taken  under  the 
charge  and  direction  of  the  trustees,  would  be  amply  sufficient, 
to  show  an  acceptance,  if  that  was  necessary,  for  securing  the 
protection  of  the  public  right 
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But  it  has  been  argued,  that  this  appropriation  wu  a  nulli^, 
because  the  proprietors,  Denman,  Ludlow,  and  Patterson,  when 
they  laid  out  the  town  of  Cincinnati,  and  appropriated  this 
ground  as  a  common,  in  the  year  1789,  had  no  title  to  the  land, 
as  the  patent  to  Symmes  was  not  issued  until 'the  year  1794. 
It  is  undoubtedly  true  that  no  legal  title  had  passed,  from  the 
United  States  to  Symmes.  But  the  proprietors  had  purchased 
of  Symmes  all  his  equitable  right  to  their  part  of  the  tract  which 
he  had  under  his  contract  with  the  government.  This  objec- 
tion is  more  specious  than  solid,  and  does  not  draw  after  it  the 
conclusions  alleged  at  the  bar. 

There  is  no  particular  form  or  ceremony  neeessary  in  the 
dedication  of  land  to  public  use.  All  that  is  required  is  the 
assent  of  the  owner  of  the  land,  and  the  fact  of  its  being  used 
for  the  public  purposes  intended  by  the  appropriation.  This 
was  the  doctrine  in  the  case  of  Jsrvis  and  Dean,  already  referred 
•  to,  with  re^ct  to  a  street;  and  the  same  rule  must  apply  td  all 
public  dedications;  juid  from  the  mere  use  of  the  Isnd,  as  pub* 
lie  land,  thus  appropriated,  the  assent  of  the  owner  may  be 
presumed.  In  the  present  case,  tliere  haying  been  an  actual 
d.edication  fully  proved,  a  continued  assent  will  be  presumed, 
until  a  dissent  is  shown;  and  tt^is  should  be  satisfactorily 
established  by  the  party  claiming  against  the  dedication.  la 
the  case  of  Rex  v.  Lloyd,  1  Camp.  262,  Lord  Ellenborou^ 
says,  if  the  owner  of  the  soil  throwsopen  a  passage,  and  neither 
marks  by  any  visible  distinction  that  he  means  to  preserve  all 
his  rights  over  it,  nor  excludes  persons  from  passing  through 
ii  by  positive  prohibition,  he  shall  be  presumed  to  have  dedi- 
cated it  to  the  public. 

At  the  time  the  plan  of  the  town  of  Cincinnati  was  laid  out 
by  the  proprietors,  and  the  common  dedicated  to  jMiblic 
use^  DO  legal  titie  had  been  granted.  But  as  soon  as  Symmes 
became  vested  with  the  legal  tide,  under  the  patent  of  1794^ 
the  equitable  ri(^t  of  the  proprietors  attached  jipoh  the  legd 
estate,  and  Symmes  became  their  trustee,  having  no  interest  in 
the  land  but  the  mere  naked  fee.  And  the  assent  of  .the  pro- 
prietors to  the  dedication  continuing^  it  has  the  same  eflecft  and 
operation  as  if  it  had  originally  been  made  after  the  patent  issuedl 
It  may  be  considered  a  subsequent  ratification  and  affirmance 
of  the  first  appropriation.    And  it  is  very  satisfacforily  proved, 
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that  Jod  Willuiinj^  from  whom  tbe  lessor  of  the  plaintiff  de- 
duoee  Jiis  title,  well  uodentood,  when  he  porchaaed  of  Den- 
man,  and  for  some  years  before,  that  thia  ground  had  been 
dedicated  as  a  pabltc  common  by  the  proprietors.  The  origi- 
nal plat,  exhibiting  Ibis  ground  as  a  common,  waa  delivered  to 
him  at  the  time  of  the  purchase.  And  when  he  afterwards, 
in  the  yeiar  1800,  took  a  deed  from  Symmes,  he  must,  accord- 
ing to  the  eridence  in  the  case,  have  known,  that  he  was  a 
mere  trustee,  holding  only  the  naked  fee.  And  from  the  no- 
toriety pf  the  fact,  that  these  grounds  were  laid  open  and  used- 
aa  a  common;  it  is  fairly  to  be  presumed,  that  all  subsequent 
purchasers  had  full  knowledge  of  the  fact 

But  it  IS  contended  that  the  leasor  of  the  plaintiff  has  shown 
the  legal  title  to  the  premises  in  question  in  himself,  Which  is 
enough  to  entitle. him  to  recover  at  law;  and  that  the  defend- 
anta'  remedy,  if  any  they  have,  is  in  a  court  of  equi^.  And 
aueh  was  sulntantidly  the  opinion  of  the  circuit  cour^'  in  the 
fourth  inatruction  asked  by  the  plaintiff,  and  given  by  the  courj^ 
▼UE.  **  (bki  if  the  said  pro|Nrietor8  did  appropriate  said  ground, 
having  tio  title  thereto,  and  afterwards  acquired  an  equitable 
title  only,  that  equitable-  title  could  not  enure  so  as  to  vest  a 
legal  title  in  the  city  or  citixens,  and  enable  them  to  defend 
themaelvea  in  an  action  of  ejectment  brought  against  them  by 
a  persob  holding  the  legal  title. 

We  do  not  accede  to  this  doctrine.  For  should  it  be  ad- 
mitted, that  the  mere  naked  fee  was  in  the  lessor  6f  the  plain- 
tiff, it  by  no  means  follows  that  he  is  entified  to  recover  poa- 
session  of  the  common  in  an  action  of  ejectment 

Thia  is  a  possessory  action^  and  the  plaintiff,  to  entitle  him- 
aelf  to  recover,  must  have  the  right  qfpoutssipn;  and  what- 
evjQT  takes  away  thia  right  of  possession,  will  deprive  him  of 
the  remedy  by  ejectment  Adams's  Eject.  38.  Starkie,  part 
4^  oOo,  807. 

Thia  ia  the  rule  laid  down  by  Lord  Manafield  in  Atkins  r. 
Horde,  1  Burr.  119.  An  ejectment,  say  a  he,  ia  a  possessory 
remedy,  and  only  competent  where  the  lessor  of  the  plaintiff 
may  enter;  and  every  plaintiff  in  ejectment  must  show  a  right 
of  poaaemion  as  well  as  of  proper^.  And  in  the  case  of  Doe 
▼.  Staple,  9  Durn.  and  East,  684,  it  was  held,  that  although 
an  outstanding  satisfied  term  may  be  presumed  to  be  surren- 
VoL.  VI.— 3  P 
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deredi  yet  in  unntiafied  term,  raised  for  the  parpose  of  lecor- 
iog  an  aanuityy  canaot^  during  the  life  of  the  annuitant;  and  may 
be  aet  up  aa  a  bar  to  the  heir  at  kw,  even  though  he  elaim 
only  anbjeet  to  the  charger  Thereby  clearly  abpwing  the 
plaintiff  muat  have^  not  only  the  legd  title,  but  a  clear  pre- 
aent  right  to  the  poaaeasion  of  the  premiaea;  or  he  cannot  re* 
cover  in  an  action  of  ejectment  And  in  the  caae  of  Doe  t. 
Jaokaoo,  8  DowL  and  RyL  583,  Bailey,  Juatice,aay a,  **  an  action 
of  ejectment,  which  from  firat  to  laat  is  a  fictions  remedy,  la 
firanded  on  the  principle,  that  the  tenant  in  poaseasion  ia  a- 
wrongdoer;  and  unless  he  is  so  at  the  time  the  action  is  brought, 
the  plaintiff  cannot  recover. " 

If  then  it  is  indispensable  thai  the  lessor  of  the  plaintiff 
ahould  ahow  a  right  of  possession  in  himself^  and  that  the  de* 
fondants  are  wrong  doera;  it  ia  difficult  to  perceive  on  what 
girounda  thia  action  can  be  sustained. 

The  later  authorities  in  England  which  have  been  referred 
tO|  leave  it  at  least  questionable,  whether  the  doctrine  of  Lord 
Manafieldin  the  eaaeof  Ooodtitle  v.  Alker  (1  Burr.  143), 
€€  that  ejectment  will  lie  by  the  owner  of  the  aoil  for  hnd, 
which  ia  aubject  to  a  passage  over  it  aa  the  king's  highway;'^ 
woidd  he  auatained  at  the  present  day  at  Westminster  Hall.. 
It  waa  not  even  at  that  day  considered  a  aettled  point,  Cor  the 
eoonad  on  the  argument,  (page  140}  referred  to  a  caae,  aaid  to 
have  been  decided  by  Lord  Hardwicke;  in  which  he  held  that 
BO  possession  could  be  delivered  of  the  soil  of  a  highway,  and 
therefore  no  ejectment  would  lie  for  it 

This  doctrine  of  Lord  Mansfield  haa  crept  into  most  of  our. 
demebtary  trertises  on  the  action  of  ejectment  and  hss  appa* 
sently,in  some  in8tsnces,been  incidentally  sanctioned  by  judges. 
But  we  are  not  aware  of  its  hairing  been  adopted  in  any  other 
where  it  was  the  direct  point  in  judgment     No  such 

waa  leferred  to  on  the  argument,  and  none  haa  fallen 

imder  our  nodce.  There  are,  however,*  aeveral  cases  in  the 
anpieme  court  4>f  errors  of.  Connecticut,  where  the  contrary 
doctrine  has  been  asserted  snd  sustained  by  reaaons  much  more 
aatislaetory  than  those  opoii  which  the  case  in  Bprrow  is  made 
to  feat    SOfiM  V.  Curtis,  4  Day,  338;  I^eek  v.  Smith,  1  Con. 

B«l  if  we  loQk  at  the  action  of  ejectment  on  principle,  and 
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inqaira  wtmi  10  its  objeet,  it  canoot  be  ■Qftained  fm  any  rth, 
tional  ground.  It  ia  to  roeoyer  poawaiion  of  the  land  in  qoeik 
tioD;  and  the  judgment,  if  carried  into  raecntioc,  muat  be  fol- 
lowed by  deltrery  of  poaaeaaion  to  the  leaaor  oCtlie  plaintiC 

The  parpoae  for  which  tlie  action  ia  broaght,  »  aiot  to  try 
the  mere  abatraet  rif^t  to  the  aoil,  but  to  obtain  actual  poaaeaa* 
ion;  the  very  thing  to  which  the  plaintiff  can  have  no  ezdu- 
aiye  or  private  right  Thia  would  be  utteily  inconaiatent  with 
the  admitted  public  right  That  right  conaiata  in  the  uninteN 
rupted  enjoyment  of  the  poaseaaion.  The  two  rif^ta  are  thenh 
fore  incompatible  with  each  other,  and  cannot  atand  together. 
The  leaaor  of  the  plaintiff  aeeka  apecifie  relief^  and  to  be  pot 
into  the  actual  poaaeaaion  of  the  land.  The  very  fruit  of  Ma 
aeUon,  therefore,  if  he  availa  himaelf  of  it,  will  aubjeet  him  to 
an  Jndietment'for  a  nufaanoe;  the  private  right  of  poaaeaaion 
being  in  direct  hoatility  with  the  eaaement,  or  uae  to  "which 
the  public  are  entitled;  and  aa  to  the  plaintiff'a  taking  poaaeaaion 
aubject  to  the  eaaement,  it  ia  utterly  impracticable.  It  ia  well 
aaid,  by  Mr  Juatice  Smith  in  the  caae  of  Stilea  ▼.  Curtia,  that 
the  execution  of  a  judgment  in  auch  caae,  inTolTca  aa  great  an 
ineonaiatency  aa  to  iaaue  an  habere  faeiaa  poaaeaaionem  of  ce^ 
tain  premiaea  to  A.,  aubject  to  the  poaaeaaion  of  B.  It  ia'aai^ 
caaea  may  exbt  where  thia  action  ought  to  be  auatained  for  the 
public  benefit,  aa  where  erectiona  are  plaeed  on  :the  bi^way, 
obatructing  the  public  uae.  0ut  what  benefit  would  reault 
from  thia  to  the  public  ?  It  would  not  remore  the  nuiaaneeu 
The  effect  of  a  recovery  would  only  be  to  aubatitute  another 
ofleoder  againat  the  public  rif^t,  but  would  not  abate  the 
nuiaance.    That  muat  be  done  by  another  proceeding. 

It  ia  aaid  in  the  caae  in  Burrow,  that  an  ejectment  could  be 
maintained  bfecauae  treapaaa  Would  lie.  But  thia  certainly 
doea  not  follow.  The  object  and  effect  of  the  recoveriea  are 
entirely  different  The  one  ia  to  obtain  poaaeaaion  of  the  land, 
which  ia  inconaiatent  with  the  enjoyment  of  the  public  right; 
and  the  other  ia  to  recover  damagea  inerely,  and  not  to  inter- 
fere with  the  poaaeaaion,  which  ia  in  perfect  harniony  with 
the  public  right  So,  alao,  if  the  fee  ia  avppoaed  to  remain  in 
the  original  owner,,  caaea  may  ariae  where  perhapa  waate  or  n 
apeeial  action  on  the  caae  may  be  auatained  for  a  private  injury 
la  anch  owner.    But iheae  are  actiona  perlectly  ronaiatewt  with 
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Ilie  publie  ri(^t    Bat  a  recovery  in  an  action  of  ejectment, 
if  carried  into  ezeoutiony  ia  directly  repogpant  to  the  paUie 

TiAt 

upon  the  whole,  the  opinion  of  the  court  is,  that  the  judg- 
ment moat  be  revened,  and  the  cause  lent  back  with  directions 
to  issue  a  renire  de  novo. 


This  cause  came  on  to  be  hesrd  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio,  and  was  argued  by  counsel;  on  consideration  /Whereo^ 
it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of 
the  siid  circuit  court  in  this  cause,  be  and  the  same  is  hereby 
reversed,  and  that  this  cause  be  and  the  same  is  hereby  re- 
manded to  the  said  circuit  courts  with  directions  to  award  a 
venire  fadai  de  novo. 
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lodktiMDt  andw  the  third  leettoD  of  the  tet  ibr  (bm  panlfhmeDC  of  eortals  cttaNf 
•giloft  tho  Uoitod  8ttto0,  kt,  paatod  April  SO,  1818.  Tbo  SodieCmeDt  durgod 
llio  dofoodtDt  wHh  being  knowingly  concemod  In  tbo  fitting  out.  In  tho 
port  of  Btltimoffo,  •  Toatol,  with  Intent  to  employ  her  In  tho  lorvieo  of 
1  foreign  "  people,"  the  United  Profineoi  of  Boeoot  Ayret;  egalnft  the  mb- 
Joele  of  the  emperor  of  Brasil,  with  whom  the  United  States  were  at  peeoe* 
Tbo^eaael  went  from  BtlUmore  to  8t  Tbomaa,  and  was  there  fully  aroMd. 
She  afterwarda  cniiaed  noder  the  Buenoa  Ayreaif  flag.  To  bring  the  definidaot 
within  the  woida  of  the  act,  it  ia  not  neceaeaiy  to  cbbrge  him  with  being  eon- 
comed  in  fittbg  oat  and  aiming  {he  teaael;  the  woida  of  the  act  are  "  fitting 
out  or  armfaig.**  Eltlier  will  eoDatitute  the  olfimce.  It  If  auffldent  if  the  in- 
dictment charge!  tho  oAence  in  the  worda  of  the  act; 

It  ia  tiuov  tiiat  with  raapect  to  tlioee  who  have  been  denominated  at  tlie  bar,  tbo 
chief  acton,  the  law  would  aeem  to  make  It  nacaaaary  that  they  should  bo 
charged  with  fitting  out  and  arming.  The  words  may  reqtrire  that  both  shaH 
concur,  and  the  Teasel  be  put  In  a  condition  to  cou*mlt  hostilities  in  order  to 
bring  her  within  the  If  w;  but  an  attempt  to  fit  oUt  ofiil  arm  is  made  an  oflence* 
TUs  ia  certainly  doing  something  short  of  a  complete  filling  out  and  arming* 

To  attempt  to  do  an  act  does  not,  either  in  law  or  In  common  ptrlance,  Imjily  i 
completion  of  the  act,  or  any  defioito  progreaa  towards  it  Any  efibrt  or  endea- 
▼oor  to  eflect  it,  will  satisfy  the  terms  of  the  law.  It  is  not  noeesmry  that  tho 
▼eead,  when  she  left  Baltimore  for  St  Thomas,  and  during  the  voyage  from 
Baltfanoro  to  St  ThomM»  was  armed,  or  in  a  condition  to  commit  lioetilitiea,io 
Older  to  find  the  defendant  guilty  of  the  offence  charged  in  the  indictment. 

Tile  delaoce  consists,  principally,  in  the  intention  with  which  the  preparatlona  to 
commit  hoatilities  wero  made.  These  preparations,  according  to  the  Toiy 
terms  of  the  act,  must  be  made  within  the  limiu  of  the  United  Stater,  and  K 
la  equally  necemary  that  the  hitentlon  with  reapect  to  the  employment  of  the 
▼easel,  should  be  formed  before  she  loaTOs  the  United  States.  And  this  must 
bo  a  fixed  intention;  not  conditional  or  contingent,  depending  on  some  future 
airangements.  Thir intention  is  a  questioa  belonging  exclusively  to  the  Jury 
to  deddo.  It  If  tho  material  point,  on  which  the  legality  or  criminality  of  the 
act  mnat  turns  and  decides  whether  the  adTontore  is  of  a  commercial  or  a  war- 
like  character. 

Tho  law  does  not  prohibit  armed  vesseb  belonging  to  citizens  6i'  the  United 
States  from  sailing  out  of  our  ports;  it  only  requires  the  owners  to  give  security 
that  auch  Topsela  ahall  not  be  cuiployed  by  them  to  commit  hostilities  against 
foreign  powers  at  peace  with  the  United  Stitea. 

The  collectore  are  not  authorised  to  delafai  resself ,  although  manifestly  built  for 
warlike  purpeeea,  and  tbout  to  depart  from  the  United  States;  unless  circom- 
stanees  shall  render  it  probable  that  aocb  Teasels  are  intended  to  be  employed 
by  the  ownen  to  commit  hoatilities  against  seme  foreign  power,  at  peace  with 
the  United  States.  All  the  btitu<)e,  therefore,  necessaiy  for  commercial  pur- 
poses is  giTco  to  our  eitiiens;  an«1  they  are  reslrafaied  only  irem  such  acts  as 
are  calculated  to  involve  the  country  in  war. 

If  the  defendant  was  knowingly  concerned  in  fitluig  out  the  tcsmI  within  the 
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Uniltd  Btetat  wMi  liHwi  tbtC  ilM  iboiiM  b*  employed  to  CMi«tt  bodlild« 
HPJprt  A  etito  er  pdnet,  m  paopk  tt  paMs  wikh  tiie  Uaittd  Statot;  tec  IbIm. 
Hob  betag  defintod  by  whtt  migbl  aftervrtidt  take  pl»ee  in  te  Weet  Indlee» 
warid  aet  pwge  .te  ofleatft,  whkfa  wae  preTimMiy  eeiiemiiaetod.  IHeaeC 
aeeeiMiy  HMt  te.deiifD.M  iMIlea  dwold  be  cttfM  tote  «neoito.  In  Older 
le  eeMtltsto  the  oflbneei 
the  ledlirlBinit  chHfie  tbet  tha  detednt  wae  eeocerned  hi  Attiag  eoC  te 
Belter  wUh  IpliftI  Ihet  ihe  teold  be  eonpleyed  Id  the  lenrlee  dT  e'lbceiii 
•  jPiifii!;  tM  ii  to  tigrt  hi  te  lerrlee  of  the  Uolted  Pre?  toeef  of  Rio  de  la  Pleti. 
IHwiehiefldeaee  tlMt  te  Ueited  Prerlncee  of  Rto  de  la  Plau  had  bteo  re- 
friMl)r  ackaevledged  ee  ae  Mepeodeot  natloo  by  te  eiecvtlve  de|ieife«t 
4tflhifafenMMitorte  United  StotoaybeToie  the  year  laar.  Itweeaifed 
tel  te  werd  /eeyl»  la  net  appiieaUe  to  that  nalieB  er  pewer.  By  the  eem^ 
fhe  olfeetlen  ia  ene  petely  technical,  and  we  thhik  net  wefi  feonded.  The 
veid  **  peepla,**  aa  htn  naed»  b  aefely  daaeriptlye  of  the  power  In  * 
ftoe  te  Teeealitoa  hitenided  to  be  eonplofed:  and  It  li  ene  of  te 
tiona  applied  by  the  aet  of  eoqgreei  to.a  foreign  fewer. 


THIS  case  came  befbre  fhe  coait  od  a  oertifieate  af  diyiiion  of 
opinioD  by  the  jadgos  of  tlie  circuit  court  of  the  United  Slates 
Ar  the  district  of  Maryland. 

An  indictment  was  found  against  the  defendant  in  that  court 
at  May  term  IBBS,  founded  on  the  third  section  of  the  aet  of 
edngressi  passed  April  20, 1818,  entitled  <<  an  act  in  addition 
to  the  <ect  for  the  punishment  of  certain  crimes  agpinst  the 
United  States/  and  to  repeal  the  acts  therein  mentioned.^^ 

The  third  section  provides:  that  if  any  person  ahall,  within 
the  limits  o(  the  United  States,  fit  out  and  um^  or  attempt  to 
fit  out  and  arm,  cnr  procure  to  he  fitted  out  and  armedy  or 
shall  knowingly  be  concerned  in  the  furnishing,  fitting  out  or 
armiiigof  any  ship  or  Tcssel  with  intent  that  such  ship  or  Tessa! 
shall  be.employed  in  theaerrice  of  any  foreign  prince  or  slate^ 
or  of  any  colony,  district  or  pe<q>le,  to  cruise  or  commit  hos- 
tilities against  the  subjects,  dtisens  or  property  of  any  foreign 
prince  or  ptate,  or  ef  any  colony,  district  or  people  with  whom 
11m  United  States  are  at  peace^  or  shall  issue  or  deUV^r  a  cooh 
misrion  within  the  territory  or  jurisdiction  of  the  United  States 
tw  any  ahip  or  vessel,  with  the  intent  that  ahe  may  be  employ- 
ed as  aforesaid,  every  person  so  ofiending  shall  be  goilty  of  a 
high  misdemeanour,  and  shall  be  fined  not  more  than  ten 
thousand  dollars,  and  imprisoned  not  more  thhn  three  yesrs; 
and  every  such  ship  or  vessel,  with  her  tackle,  apparel  and 
finmitnre^  togstfaer  with  all  materials,  arms,  amnuinition  and 
stores^  which  may  have  been  proeured  for  the  building  and 
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eqaipmwt  tbmoi;  shill  beforfeitod;  one  half  to  tbe  use  of  the 
iii&nnery  and  the  other  half  to  the  uae  of  the  United  StatesL 

The;indietittent  eootiined  fifteen  oounti»  upon  two  only  of 
which  evidenoe  waa  given;  and  the  qaeationa  npon  which  the 
Jodgaa  of  the  circuit  court  were  divided  in  opinion,  aroae  en 
thoee  counti^  and  on  the  evidence  in  reference  to  the  mattera* 
atoted  in  them.    They  were  the  ISth  and  Idth  ooanta. 

li.  And  the  jurora  aforesaid,  upon  their  oath  aforeaaid,  do 
further  preaent,  that  the.  aaid  John  D.  Qoincy,  on  the  day  and 
year  aforcaaid,  at  the  diatrict  aforeaaid,  within  the  limita  of  the 
Unitflid  Statea,  and  within  the  inriadictibn  of  the  United  Sutea 
and  of  thia  court,  with  force  and  anna,  waa  knowingly  concern* 
ed  in  the  fitting  out  of  a  certain  veaael  called  the  Bolivar,  other- 
wiae  called'  Laa  Damaa  Argentinaa,  with  intent  thai  auch  yeaael 
be  employed  in  the  aervice  of  a  foreign  people,  that  ia  to  aay, 
in  the  aervice  &f  « the  United  Provinces  of  Rio  de  la  Pkta,'' 
to  commit  hostilities  againat  {he  aubjecta  of  a  foreign  prince, 
that  ia  to  aay,  against  the  subjects  of  **  hia  imperial  majesty, 
the  constitutional  emperor  and  perpetual  defender  of  Braisil,'' 
with  whom  the  United  States  then  were,  and  atillare  at  peaee^ 
againat  the  form  of  the  act  of  coogreaa  in  auch  cato  made  and 
provided,  and  againat  the  peace,  government  and  dignity  of 
the  United  Statea. 

13.  And  the  jurora  aforesaid,  upon  their  oath  aforeaaid,  do 
further  present,  that  the  said  John  D.  Quincy,  on  the  day  an<| 
year  aforeaaid,  at  the  distrlc^  aforeaaid,  within  the  limita  of 
the  United  Statea,  and  within,  the  juriadiction  of  the  United 
Statea  and  of  thia  court,  with  force  and  arma,  waa  knowingly 
concerned  in  the  fitting  out  a  certain  other  vessel,  called  the 
Bolivar, otherwiae  called  Las  Damaa  Argentinaa,  with  intent  that 
the  aaid  veaad  ahould  be  employed  in  the  service  of  a  foreign 
people^  that  is  to  say,  in  the  aervice  of  the  United  Provincea 
of  Rio  de  la  Plata,  to  cruise  and  commit  hostilities  againat  the 
aubjecta  and  property  of  a  foreign  prince,  that  ia  to  aay,  against 
the  aubjecta  and  property  of  hia  imperial  majeaty  the  constitu- 
tiond  emperor  and  perpetual  defender  of  Brazil,  with  whom 
the  Unil^^Statea  then  wfre  and  alill  are  at  peace,  against  the 
form  of  the  act  of  congreas  in  such  case  made  and  prorided, 
and  against  tlie  peace,  government  and  dignity  of  the  United 
States. 
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Tke  defeadant.  pletdad  not  goilty;  and  the  ctiife  etnui  on 
to  be  iried  before  the  eireuit  court,  on  the  8th  day  of  April 
1830. 

On  the  part  of  the  United  States  evidenee  was  giiren  of  the 
repairing  and  fitting  ont  of  the  schooner  Bolivar  in  the  port  of 
Baltimore  in  1887.  That  she  was  originally  a  Maryland  pilot 
boat  of  sixty  ot  seventy  tons.  *  The  work  was  done  at  the 
request  of  Henry  Armstrong  and  of  the  defendant,  who  siiper-^ 
intended  the  same;  that  she  was  fitted  with  sails  and  masts 
larger  than  those  required  for  a  merchant  Teasel,  and  was 
altered  in  a  manner  to  suit  her  carrying  passengers,  and  with 
a  port  for  a  gun.  This  evidence  on  'the  part  of  the  United 
States  was  intended  to  spply  to  the  twelfth  and  thirteenth 
counts  in  the  indictment,  and  to  sustain  the  allegations  therein. 

It  was  in  proof,  that  the  Boliyaf  sailed  from  Baltimore  for 
St  Thomas  on  thib  87th  September  1887,  haying  on  board  pro* 
visions,  tliirty-two  water  casks,  one  ^n  carriage  and  slide,  a 
box  of  muskets  and  thirteen  kegi  of  gunpowder,  and  after  a 
bond  had  been  given  by  John  M.  Patterson  as  mastert  and 
George  Stiles  and  Victor  Valette  of  Baltimore  as  owners,  not 
to  commit  hostilities  agpinst  the  subjects  or  property  of  any 
prince  or  state,  or  of  any  colony,  district  or  people  with  whom 
the  United  States  were  at  peace.  After  h^r  arrival  at  St  The* 
mmM,  Armatrong  had  no  funds,  and  was  uncertain  whether  he 
could  g^t  fnnda.  At  St  Thomas  she  was  fitted  as  a  privateer 
and  Sailed  to  St  Bustatia,  having  changed  her  name  to  Las  Damas 
Argentinas;  the  defendant  was  her  captain  during  the  subse- 
qoentcruise.  Armstrongwasonboard,notasanoMcer,butasan 
owiier,  and  as  agent  for  the  other  owners.  Armstrong  on  the 
voyagia  from  Bdtimore  told  a  witness,  that  if  the  vessel  went 
priTateerihg  it  would  be  under  Che  Buenps  Ayrean  flag;  and 
that  he  had  procure  a  commission  for  the  Bolivar  from  an 
agent  of  the  Buenos  Ayrean  government  at  Waahington,  for 
eight  hundred  dollars. 

A' witness  swore  that  he  conversed  with  Armstrong  about 
going  to  the  West  ]/dies^  that  Armitrong  told  hunit  Wuhis 
intention^  or  ratherais  vrisby  to  employ  the  Bcdivar  as  a  priva- 
teer; bat  he  had  np  funds,  to  fit  her  out  as  such,  and  could  not 
tell,  until  he  got  to  the  West  Indies,  what  he  might  ultimately 
do.    Armstrong  wanted  witness  in  Baltimore  to  advance  some 
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Sunig,  and  told  him  he  would  be  glad  if  witnesa  woald  gQ  as 
flurg^n.  He  apoke  of  the  difficulty  of  getting  fuoda,  both  in 
Baltimore  and  in  the  Weat  Indiea.  The  witneaa  knew  that 
Armatroiig  bad  no  funds  when  he  arrived  in  the  Weat  Indiea, 
and  waa  two  or  three  daya  negotiating  with  Cabot  and  C$o«  of 
St  ThomaSy  and  was  uncertain  of  there  getting  funda» 

FromySt  Euatatia  the  veaael  proceeded,  under  the  Buenoa 
Ajrrean  flag,  and  captured  several  vesaela,  Portugueae,  Bra* 
zilian  and  Spanish;  which  were  ordered,  in  conaequenoe  of  the 
blockade  of  the  Rio  de  la  PlaU,  to  the  Weat.  Indies,  in  pursu- 
ance of  instnictiona  from  the  government  of  Buenoa  Ayrea. 
The  cruiae  terminated  on  the  lat  of  March  1898:  one  prize  and 
cargo  produced  thirty-five  thouaand  dollars,  which  was  distri- 
buted among  the  crew. 

It  was  admitted  that  before  the  year  1887,  the  United  Pro- 
vineea  of  Rio  de  la  Plata  had  been  regularly  acknowledged  as 
an  independent  iiation,  by  the  executive  department  of  the 
government  of  the  United  Statea. 

The  defendant  moved  the  circuit  court  for  their  opinion  and 
direction  to  the  jury: 

1.  That  if  the  jury  befieve,  that,  when  the  Bolivar  left  Bald- 
more,  and  when  she  arrived  at  St  Thomaaj^  and  during  the 
voyage  from  Baltimore  to  St  Thomaa,8he  waa  not  armed  or  at 
all  prepared  for  war,  or  in  a  condition  to  commit  hoatjlities; 
the  verdict  must  be  for  the  traveraer. 

9.  That  if  the  jury  believe  that  when  the  Bolivar  wu  fitted 
and  equipped  at  Baltimore,  the  owner  and  equipper  intended 
to  go  to  the  Weat  Indies  in  seareK  of  funda  with  which  to.  arm 
and^ttip  the  aaid  veaael,  and  had  no  present  intention  of  using 
or  employing  the  said  vessel  as  a  privateer,  but  intended  when 
he  equipped  her,  to  go  to  the  Weat  Indiea,  to  endeavour  to 
raiae  fiinda  to  prepare  her  for  a  cruise;  then  the  traveraer  ianot 
guilty- 

3.  That  if  the  jury  believe,  that  when  the  Bolivar  wia 
equipped  at  Baltimore,  and  when  she  left  the  United  States, 
the* equipper  had  no  fixed  intention  to  employ  her  aa  a  priva- 
teer, but  had  a  wiah  so  to  employ  her,  the  fulfilment  of  which 
wish  depended  on  his  ability  to  obtain  funds  in  the  Weat  Indies, 
tor  the  purpoae  of  arming  and  preparing  her  for  war;  then  the 
traverser  ia  not  guilty. 
Vai  VI.— 3  G 
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4.  Thit  acoording  to  the  eWdenoe  in  this  eaiite»  the  Uaited 
Proyiooetof  Riade  bt  PIttt  ii,  aod  wit  it  the  time  of  the  ofoiee 
lUeged  in  the  indietmenty  i  goyernment  le^owledged'bythe 
United  Sutes;  ipd  thit  the  United  FroTinees of  Rio  deli  PkU 
18,  ind  then  wu  i  stitOi  ind  not  i  people  within  the  meining 
of  the  let  of  cengreM  under  which  the  tnyener  ii  indieted| 
the  word  <<  people''  in  thit  let  being  intended  to  deeeribe  com* 
munities  underin  existing  gpTemment,  not^recogniaed  by  the 
United  States;  ind  thitthe  indictment  therefore  einnot  be  sop- 
ported  on  this  eridence. 

The  district  ittomey  of  the  United  Stites  moved  the  eoort 
for  their  opinion  ind  direction  to  the  jary: 

1.  Thit  if  the  jury  find  from  the  CTidence,  thit  the  tn- 
yerser  was,  within  the  district  of  Maryland,  knowingly  con- 
cerned in  the  fitting  out  of'  the  priyateer  Boliyar,  alitf  I^is 
Damas  Ai^ntinas,  with  intent  that  soch  yessel  should  be  em« 
ployed  in  thesenrice  of  the  United  Proyincesof  Rio  de  la  Platif 
to  commit  hostilities,  or  to  cruise  ind  commit  hostiiities^ 
against  the  subjects,  or  igptinst  the  subjects  ind  property 
of  his  imperial  majesty,  the  constitutional  emperor  and  per^ 
petual  defender  of  Brazil,  with  whom  the  United'Stites  were 
at  pesce,  then  the  trayerser  hu  been  guilty  of  a  violation  of  the 
third  section  of  the  act  of  congress  of  the  SOth  of  April  1818, 
which  punishes  certain  ofiences  against  the  United  States;  aU 
though  the  jury  should  further  find,  that  the  equipments  of 
the  said  priyateer  were  not  complete  within  the  United  States, 
and  that  tne  cruise  did  not  actually  commence  tintil  men  were 
recruited,  and  further  equipments  were  made  at  the  island  of 
St  Thomas  in  the  West  Indies;  and  should  further  find  that 
the  Bolivar,  on  her  voyage  from  Baltimore  to  St  Thomas^  hid 
no  large  gun,  no  flints,  nor  any  cannon  or  musket  balls,  and  that 
the  mu Acts  and  sabres  were,  during  the  voyage,  nailed  op  in 
boxes. 

9.  That  if  the  jury  find  from  the  evidence,  that  the  trayerser 
was,  within  the  district  of  Maryland,  knowingly  concerned  in 
the  fitting  out  of  the  priyateer  Bolivar,  alias  Lu  Damas  Ar- 
gentines, with  intent  that  such  vessel  should  be  employed  in  the 
service  of  the  United  Provinces  of  Rio  de  la  Plata,  to  commit 
hostilities,  or  to  cruise  and  commit  hostilities  against  the  sub- 
jects, or  against  the  subjects  and  property  of  his  imperial  ma- 
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jertj)  the  eonstitilUonal  emperor  and  perpetutl  defeader  of 
Brtnl,  with  whom  the  United  States  then  wer6  atpeace^ 
then  the  traverser  has  been  guilty  of  a  Tiehtion  of  the  ihird 
seetion  of  the  act  of  congress  of  the  20th  of  April  1818,  which 
punishes  certain  crimes  against  the  United  States;  although  the 
jury  should  further  find,  tliat  the  intention  so  to  employ  the 
said  vessel  was  liable  to  be  defeated  by  a  failure  to  procure 
funds  in  the  West  Indietf,  where  further  equipments  were  in- 
tended and  required  to  be  made,  before  actually  commencing 
the  contemplated  cruise. 

S.  That  if  the  jury  find  from  the  evidence,  that  the  traverser, 
was,  within  the  district  of  Maryland,  knowingly  concerned  in 
the  fitting  out  of  the  privateer  Bolivar,  alias  Las  Damas  Argen- 
tines, with  intent  that  such  vessel  should  be  employed  in 
the  service  of  the  United  Provinces  of  Rio  de  la  Plata,  to  com- 
mit  hostilities,  or  to  cruise' and  commit  hostilities  against  the 
subjects,  or  against  the  subjects  and  property  of  his  imperial 
majesty,  the  constitutional  emperor  and  perpetual  defender  of 
Brazil,  with  whom  the  United  States  then  were  at  peace,  then 
the  traverser  hss  been  guilty  of  a  violation  of  the  third  section 
of  the  act  of  congress  of  the  20th  of  April  1818,  which  punishes 
certain  crimes  against  the  United  Slates;  although  the  jury 
should  further  find,  that  the  fulfilment  of  the  intentions  so  to 
employ  tlie  said  vessel,  would  have  been  defeated  if  further 
funds  had  not  been  obtained  in  the  West  Indies,  where  fur- 
ther equipments  were  intended  and  required  to  be  made  before 
actually  comnu^jcing  the  contemplated  cruise. 

4.  That  the  twelfth  and  thirteenth  counts  in  the  indictment 
are  good  and  sufficient  in  law,  whereon  to  found  a  conviction; 
notwithstanding  the  employment  therein  of  the  words  <<in 
the  service  of  a  foreign  people,  that  is*  to  say''  preceding  the 
words  <<  in  the  service  of  the  United  Provinces  of  Rio  de  la 
Plata." 

Upon  the  aforesaid  prayers,  and  upon  each  of  them,  the  judges 
were  opposed  in  opinion;  and  thereupon  the  court  ordered  the 
same  to  be  certified  to  the  supreme  court  of  the  United  States. 

The  case  was  argued  by  Mr  Williams,  for  the  United  States: 
and  by  Mr  Wirt,  for  the  defendant. 


Mr  Williams,  for  the  United  States,  contdtaded,  in  support 
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of  their  first  prayer,  (hat  the  guilty  intention  having  been 
proved  to  have  existed  in  the  mind  of  the  trayeraer  in  the 
United  States,  and  the  guilty  enterprise  having  actually  com- 
meneed  there,,  the  traverser  is  guilty  of  a  violation  of  the  third 
section  of  the  act  of  the  80th  of  April  1818;  although  the 
equipments  were  not  completed  in  the  United  States,  and  al* 
though  the  cruise  was  not  commenced,  nor  the  Bolivar  pre- 
pared to  commence  her  cruise,  until  after  her  arrival  in  St 
Thomas. 

The  section  in  question  punishes  the  fitting  out  and  arming; 
the  attempting  to  fit  out  and  arm;  the  procuring  to  be  fitted 
out  and  armed;  fnd,  with  a  view  to  (^mprehend  all  who  shall 
have  any  participation  in  disturbing  the  neutral  relations  of 
the  United  States,  it  punishes  those  who  shall  be  knounngljf 
concerned  in  the  Jumiehing^  fitting  out  or  arming  any  ship 
or  vessel,  with  intent,  &c.  The  ofience  charged  here  is  for 
being  knowingly  concerned  in  fitting  out,  &c. 

The  Bolivar  .wu  in  fact  not  only  fitted  out  in  the  port  of 
Baltimore,  but  was  partially  armdl;  having  on  board  mus- 
kets, sabres^  powder  and  a  gun  carriage,  and  a  commission  to 
cruise. 

If  it  be  necessary  for  the  completion  of  the  ofience,  that  the 
vessel  should  not  only  be  fitted  out,  but  also  armed,  it  is  mani- 
fest that  this  important  act  of  congress,  required  by  the  laws  of 
nations,  and  essential  to  preserve  the  peace  of  this  country 
with  foreign  nations,  will  become  a  dead  letter.  For  it  is  not 
only  easy  to  evade  its  provisions,  but  at  least -'equally  conve- 
nient to  do  so,  by  having  some  additional  equipments,  however' 
inconsiderable,  to  be  eflected  abroad.  This  position  admits 
that  the  attempt  to  fit  out  and  arm,  however  small -the  pro- 
gress therein,  is  an  ofience;  while  the  complete  fitting  out, 
hsfviog  »eommission  on  board,  with  the  most  flagrant  inten- 
tion to  privateer,  is  no  infringement  of  the  act  The  slightest 
augmentation  to  an  armed  vessel,  is  undeniably  an  oflenoe 
Qsider  the  fifth  section. 

The  poliqr  wd  scope  of  this  whole  law,  so  far  from  re- 
stninidg  the  express  terms  used  in  this  section,  afibrd  the 
strongest  aid  towards  e  literal  construction  of  those  terms. 
The  twelfth  and  thirteenth  counts  of  this  indictment,  and  the 
first  prayer^  are  drawn  in  the  very  words  of  the  third  section 
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of  the  act  id  quntioD.  And  if  these  counts  and  this  prayer 
are  not  sustained,  it  must  be  on  the  ground  that  the  act  ought  to- 
be  interpreted  differently  from  its  obvious  and  literal  meaning. 

The  reason  for  a  strained  interpretation,  which  will  have  the 
effect  to  defeat  and  repeal  this  wholesome  statute,  will  scarcely 
prevail  with  this  court.  And  the  authorities  will  be  found  to 
overthrow  such  an  interpretation;  and  to  support  that  which 
U  insisted  on  by  the  prosecution. 

The  exact  and  faithful  discharge  of  the  duties  which  a  neu- 
tral position  imposes  upon  governments,  is  among  the  highest 
and  most  important  of  all  national  duties.  Honour  and  Interest 
concur  in  making  it  especially  binding  on  our  own  govern* 
ment:  and  while  this  conduct  has  in  a  very  great  degree  pro- 
moted the  prosperity  of  this  country;  it  has  placed  the  policy 
and  character  of  the  nation  in  a  high  and  elevated  position  in 
the  estimation  of  other  powers. 

In  the  third  cirtuit  and  Pennsylvania  district,  a  decision 
was  made  upon  the  words  on  which  this  indictment  is  drawn; 
and  it  was  there  decided,  in  the  case  of  the  United  States  v. 
Ouinet,  2  Dall.  .321,  "that  the  converting  a  ship  from  her 
original  destination,  with  intent  to  commit  hostilities;  or,,  in 
other  words,  converting  a  merchant  ship  into  a  vessel  of  war, 
must  be  deemed  an  original  outfit,  for  the  act  wouM  otherwise 
become  nugatory  and  inoperative.  It  is  the  conversion  from 
her  peaceable  use  to  the  warlike  purpose,  that  constitutes  the 
offence."  And  m  this  case  far  less  advance  towards  arming 
was  made,  than  in  the  case  of  the  Bolivar.  Besides,  that  the 
privateer  ^^  Iab  Jameavs^^  never  actually  proceeded  on  a 
cruise,  and  yet  Gkiinet  was  convicted.  Whereas,  in  the  case 
at  bar,  the  Bolivar,  having  actually  performed  her  cruise  and 
made  captures  of  vessels  and  property  of  nations  with  whom 
the  United  States  were  at  peace;  no  room  is  left  for  doubting 
the  object  of  her  outfit  in  the  port  of  Baltimore. 

In  the  case  of  Needham  et  al.,  Peters's  C.  C.  Rep.  487,  the 
same  principle  was  decided. 

Cited,  also.  The  United  Sutes  v.  Glass,  3  Wuh.  C.  C. 
Rep.  65;  Kent's  Commentaries,  1  vol.  114. 

The  decisions  of  this  court  on  the  acts  prohibiting  the  slave 
trade,  furnish  cases  strikingly  analogous  to  the  one  now  under 
argument 
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The  expreasioDS  uaed  in  these  acU  seenny  indeed,  to  require 
a  more  complete  development  and  fulfilment  of  intention,  than 
the  neutrality  acta.  In  the  last  alaye  trade  act,  which  paaaed 
at  the  aame  aeasion  aa  the  act  upon  which  this  indictment  is 
framed,  it  is  provided,  that  <<  if  any  ship  or  veaael  shall  be 
built,  fitted  out,  equipped,  laden,  or  otherwise  prepared,  for  the 
purpose  of  procuring  any  negro,''  &c  <<  auch  ship,''  &&  *<  shall 
be  forfeited."  The  Emily  and  Caroline,  8  Wheat  388;  The 
Plattsburgh,  10  Wheat  141;  The  United  States  t.  Ooodin, 
18  Wheat  171,  173;  Th^  Aleitnder,  3  Mason,  177;  1  Dod- 
son,  81,  were  cited. 

Mr  Chief  Justice  Marshall  aays,  in  giving  the  opinion  of  this 
court,  in  5  Wheat  95,  <^that  although  penal  laws  are  to  be 
construed  strictly,  they  are  not  to  be  construed  so  strictly 
tf  to  defeat  the  obvious  intention  of  the  legislature.  The 
maxim  is  not  to  be  so  q>plied.as  to  narrow  the  words  of 
the  statute  'to  the  exclusion  of  cases  which  these  words  in 
their  ordinary  acceptation,  or  in  the  sense  in  which  the 
legislature  has  obviously  Used  them,  would  comprehend. 
The  intention  of  the  legislature  is  to  be  collected  from  the 
words  they  employ;  where  there  is  no  ambiguity  in  the  words^ 
there  is  no  room  for  construction."  Cit^,  also,  |S  Peters^ 
M^j  opinion  of  Mr  Justice  Story. 

In  support  of  the  secomf  point,  it  was  insisted,  that  the  tn/ci»- 
tion  coupled  with  acts  tending  to  the  accomplishment  of  ^e 
object  constitutes  the  offence,  under  this  statute.  For  no 
otherwise  could  our  neutral  relations  be  preserved  with  nations 
bdligerent  towards  etch  other.  And  in  the  description  of 
the  ofience,  it  differs  from  many  common  law  offences,  such 
as  n>bbery,  murder,  Ac  And  it  is  not  necessary  the  criminal 
intent  should  be  accompliahed  in  order  to  subject  the  party  to 
conviction  and  punishment 

As  analogous,  see  the  cases  in  larceny,  where  cairyingaway 
is  cianntial  to  the  ofiiKiee.  Arch.  PL  bi  Ev.  197,  and  the  an- 
thoritite  there  cited;  and*  %  Russell's  Cr.  L.  1034;  where, 
among  other  similar  decisions,  the  twelve  judges  of  England 
held,  ^  that  the  removal  of  a  pared  from  ue  head  to  the  tail 
^a  wagon,  with  intent  to  steal  it,  was  a  anfficient  aaportation 
lo  eoQptitiite  lareeoy." 

In  fiivour  of  the  third  pointy  it  was  contanded,'that  the  ads 
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giTen  ia  eTidenee  in  Ihii  ctfe^  lo  fiur  eooiuiiiinated  the  oSiiice^ 
thtt  no  heus  penitefMm  renudned  fbr  the  tnyener,  after  ItiT* 
iag  the  port  of  Biltimoro. 

The  erimiital  intent,  end  the  acts  ooniequent  thereon^  htTe 
been  eonjoined  in  thi»  eeae,  lo  that  there  can  be  neither  a 
diToroe  nor  a  porificaUon  by  a  poaBible^  or  even  a  probable 
failnre  of  continaed  and  succenful  aopport 

All  human  enterprises  are  subjeet  to  eonfinganeies.  The 
death  of  the  actors,  the  shipwreck  of  the  vessel,  fte.  are  amontg 
the  casoalties  to  which  every  maritime  adventure  is  exposed. 
These  may  be  supposed  as  much  to  enter  into  the  calculation 
of  those  who  engage  in  such. adventures,  u  the  uncertainty 
about  the  requisite  funds  influenced  the  mind  of  the  traverser 
in  this  case. 

If  the  traverser  was  innocent,  because  his  guilty  enterprise 
might  have  been  defeated  jor  would  have  been  defeated,  if  the 
requisite  funds  had  been  withheld;  how  can  any  one  ever  be 
guilty,  since  some  contingencies  must  be  inseparable  from 
every  enterprise  ? 

Here,  unfortunately  for  the  traverser's  case;  and  what  illot* 
trates  the  extravaganoe  of  this  part  of  the  defence;  the  ebntio- 
gency  turned  up  favourably  for  the  adventure.  And  that 
which  commenced  in  Baltimore  was  uninterruptedly  prose-" 
cuted  to  the  close  of  a  successful  cryise.  Cited  8. East's  P.  C. 
557;  2  Russell's  C.  L.  991,  1036. 

In  support  of  the  fourth  point,  the  counsel  for  the  United 
States  contended:— 

That  the  word  people  was  descriptive  of  an  independent 
government,  acknowledged  by  the  United  States,  tf  the  word 
is  used  in  this  act 

This  word  has  no  technical  meaning,  for  which  it  invariably 
stands;  and  to  which  courts  are  obliged,  as  in  technical  words, 
always  to  annex  the  satee  ideas,  as  e*  g.  the  words  felonioue^ 
traitorous^  fltc  Nor  is  this  word  used  in  this  act  in  opposi* 
tion,  or  made  to  have  a  more  limited  meaning  than  ordinary, 
by  reason  of. being  placed. in  connexion  with  other  words, 
by  which  its  general  and  Usual  meaning  could  be  afle^ted. 

There  is  nothing^  in  the  context  here  to  indicate  the  legisla* 
tive  intention,  that  this  word  was  to  be  understood  in  any 
other  than  its  ordinary  or  vernacular  sense. 
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If  there  tie  any  thing  remarkable  in  the  uae  made  of  the  word 
people^  in  thia  government  and  country  it  ia  in  ita  enlarged, 
rather  than  ita  reatricted  aenae.  And  it  cannot  be  ahowo,  by 
examplea,  that  congreaa  ever  uae  it  in  a  narrow  interpretation* 

The  largeat  atate  in  the  confederation  uaea  the  word  aa 
deacriptive  of  ita  corporate  character:  <<  The  people  of  New 
York." 

But  the  meaning  of  thta  word  muat  be  aacertained  by  refer- 
ence to'  atandard  authoritiea;  and  Johnaon,  Crabbe'a  Syno- 
nymea,  were  referred  to. 

The  traveraer'a  counaeV — ^in  aaking  the  court  to  aopport  hia 
ftmrth  prayer,  upon  the'  ground  that  the  <<  provincea  of  Rio 
de  la  PlatI"  were  not  a  peoplci  becauae  they  had  been  acknow* 
ledged  by  the  goyernment  of  the  United  Statea,  thereby  to 
overthrow  thia  indictment,— makea  a  demand,  founded  only  on 
a  gratuitoua  hjppotheaia,  and  deriving  no  aupport,  either  from 
authority  or  popular  uaage. 

A  wholeaome  rule  for  the  conatruction  of  worda  uaed  in 
criminal  aa  well  aa  in  civil  caaea,  will  be  found  in  1  Chitty, 
C*  L.  172,  laid  down  by  ]6rd  Ellenborough.  <' Except  in 
particular  caaea,  where  preciae  technical  ezpreaaiona  are  r^ 
quired  to  be  uaed,  there  ia  no  rule  that  other  worda  ahall  be 
be  employed  than  auch  aa  are  in  ordinary  uae,  or  that  in  in* 
dictmenta  or  other  pleadinga  a  different  aenae  ia  to  be  put  upon 
them,  than  what  they  bear  in  ordinary  acceptation,^'  &e. 

Mr  Wirt  for  the  defendant  The  only  two  counta  in  the 
indictment  for  the  conaideration^  of  the  court,  are  the  twelfth  and 
thirteenth;  which  are  founded  on  the  act  of  congreaa  of  1818, 
for  the  puniahment  of  certain  Crimea.  The  difference  between 
the  counta  ia  in  the  manner  of  laying  the  intent  charged  to 
the  defen'dant;  the  twelfth  chargea  th^t  the  defei^dant  with  the 
intent  that  atich  veaael  be  employed;  the  thirteenth,  with  in- 
tent that  auch  veaael  should  bt  employed. 

The  prayera  of  the  traveraer  are  founded  on  the  evidence; 
and  they  called  upon  the  court  to  aay,  whether,  on  the  hypo- 
theaia  that  the  jury  ahould  believe  certain  facta  which. hia 
counael  conaidered  aa  fairly  deducible  from  the  evidence,  there 
had  been  any  violation  of  the  atatute  on  which  the  indictment 
ia  founded. 
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The  fUtate  is  one  of  a  peculiar  character,  growing  out  of 
peculiar  eircumstancet,  and  directed  to  a  peculiar  object  con- 
nected with  our  neutral  rights,  on  the  one  hand,  and  some 
neutral  obligations  on  the  other,  which  distinguish  it  from  the 
slaye  act,  and  the  other  acts  of  congress  with  which  the  argu- 
ment for  the  United  States  lias  sought  to'  confound  it  It  de- 
mands a  construction  of  its  own;  which  it  is  for  the  first  time 
to  receive  in  this  court 

The  course  of  argument  proper  to  be  pursued,  is,  first,  to 
examine  the  act  upon  its  own  construction;  and,  second,  to 
show  the  substantial  dtflerence  between  its  provisions,  and 
those  of  the  slave  and  other  acts  with  which  it  has  been  so 
confounded. 

!•  To  examine  the  act  nn  its  own  construction. 
The  object  of  all  construction  is  to  arrive  at  the  intention  of 
the  legislature.'  The^direct  mode  of  doing  this^  is  by  looking 
at  the  language  of  the  law;  but  there  are  other  auxilhuy  modei 
of  arriving  at  this  intention,  to  which  courts  also  resort  for 
the  purpose.  One  of  the  most  familiar  rules  for  interpreting 
statutes  is  to  refer  to  the  old  law,  the  mischief  and  the  re- 
medy— that  is,  to  look  to  the  history  of  the  act;  the  cause 
which  produced  it;  and  the  precise  object  which  it  was  in- 
tended to  attain.    Preston  v.  Browden,  1  Wheaton. 

For  this  salutary  purpose,  and  with  this  legitimate  object, 
the  court  will  permit  a  reference  to  the  history  and  peculiar  * 
circumstances  which  produced  the  act  of  congress  now  under 
consideration. 

This  act,  as  is  well  known  to  the  court,  is  only  a  transcript 
of  the  act  of  1794,.  so  far  as  this  prosecution  is  concerned. 
The  act  of  1794  was  produced  •by  an  attempt  on  the  part  of 
M.  Genet,  the  minister  of  France,  to  take  advantage  of  the 
•intense  sympathies  of  this  country  in  behalf  of  revolutionary 
France,  to  involve  the  United  States  in  the  war  between  that 
country  and  Great  Britain,  and  the  powers  allied  with  her  against 
France. 

This  was  the  mischief  .which  produced  tlie  statute;  and  it  is 
necessary  that  the  court  should  have  a  precise  view  of  this 
mischief,  in  order  to  measure  the  corresponding  remedy  in  the 
statute.  They  are  referred  for  the  circumstances  under  which 
the  statute  was  passed,  to  5  Marshall's  Life  of  Wsshington, 
Vol.  VI.— 3  H 
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409, 10,  11;  497,  8;  430,  fi,  3;  441,  8,  3.  The  Memge 
of  the  President,  Dec.  3,  1793, 1  State  Papers,  39, 40.  Proe- 
lamation  of  Neutrality,  1  State  Papers,  44,  5,  6. 

All  that  was  required  by  the  government,  and  the  whole 
purpose  of  the  law,  was  to  preserve  our  neutral  relations,  as 
enjoined  by  the  law  of  nations;  and  as  the  rules  and  regula- 
tions which  had  been  prescribed  by  President  Washington  in 
the  proclamation,  had  been  declared  to  go  all*  the  length  of 
our  neutral  obligations;  why  should.it  be  supposed  that  con- 
gress intended  to  go  farther,  to  the  unnecessary  and  extreme 
prejudice  of  the  American  trade? 

The  mischief  had  been,  the  arn^ing  and  equipping  Vessels  in 
our  ports,  and  sallying  out  thence  in  warlike  an:ay  tb  cruise 
and  commit  hostilities  on  foreign  nations,  with  which  we  were 
at  peace:  that  was  the  mischief;  and  why  should  the  remedy 
be  more  extensive  ?  It  vwas  declared  in  the  instructions, 
that  a  vessel  whose  equipments  were  so  equivocal  as  to  be  ap- 
plicable either  to  commerce  or  war,  was  not  a  .proper  object 
of  seizoreor  molestation.  No  obligation  of  neutrality  required 
lis  to  disturb  her;  while  a  just  regard  to  the  rights  of  neutral 
trader  required  th|it  she  should  be  left  at  liberty  to  pursue  her 
own  course,  free  from  molestation. 

It  is  now  insisted,  on  the  part  of  the  traverser  in  this  case, 
that  the  act  undet  consideration,  with  this  light  of  its  history 
collected  upon  it;  is  manifestly  intended  to  cover  no  more 
groand  than  the  executive  roles  and  regulations,  which  have 
been  referred  to. 

Having  thus  brought  the  -history  of  the  act  to  aid  in  its 
oonslraetioD,  the  rule  that  penal  statutes  shall  be  interpreted 
strictly,  is  invoked  to  aid  in  the  further  consideration  of  the 
application  of  the  law  to  the  case  made  out  by  the  United  States 
on  the  testimony. 

A  careful  scmtiny  of  the  language  of  this  act,  following,  as 
it  did,  close  on  the  proclamation  of  President  Washington,  and 
adverting  to  the  views  and  purposes  of  its  enactnient,  u 
ahown  by  its  history  twill  satiafy  the  court  that  the  position 
aasumed  for  the  traverser  is  fully  sustained.  The  offence  to 
be  puniahed  was  the  fitting  out  and  arming  any  ahip  or  vessd 
within  the  ports  of  the  United  States,  intended  to  be  employed 
in  hostilities  against  the  subjects  of  any  foreign  state,  in  amity 
withoSi 
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The  meaniog  of  the  tenna  fitting  out  and  arming. in^  that 
the  vessel  shall  be  both  fitted  out  and  armed;  and  to  be  so 
fitted  out  and  armed|  as  to  be  placed  in  a  condition  to  commit 
hostilities.  The  whole  of  the  purp9Se  of  the  law  was  this, 
and  the  vessel  was  to  be  completely  fitted  out  and  armed  in 
our  own  ports,  and  was  to  be  put  in  a  condition,  and  with  a 
capacity  to  commit  hostilities  immediately.  Nothing  else, 
and  nothing  less  than  this  was  the  purpose  of  the  law. 

Between  the  attempt. U>  fit  out  and  arm,  and  the  fitting  out 
and  prming,  there  is  a  wide  and  imporunt  difi*erence.  To  fit  out 
and  arm  is  to  do  the  thing  completely;  to  attempt  to  fit  out  and 
arm  means  that  the  party  has  begun  it,  but  has  been  jirevented 
accomplishing  the  purpose  by  the  iuterferenoe  of  the  govern* 
ment  He  has  all  the  guilt  of  the  intention,  because  his  inten- 
tion was  to  fit  out  and  arm  completely  in  our  ports,  in  violation 
of  the  act  It  is  therefore  incumbent  on  the  prosecution  to 
prove  that  the  object  of  the  traverser  wu  to  fit  out  and  arm 
completely ;  and  in  all  respects  to  place  in  a  state  for  immediate 
hostilities,  the  vessel  referred  to  in  the  indictment 

The  argument  submitted  to  the  court  is,  that  the  third  see- 
tion  of  the  act  on  which  the  indictment  is  founded  makes  the 
offence  to  consist  m  fining  out  and  armings  which  is  an  en- 
tire act;  and  requires  the  vessel  to  be  placed  in  a  posti  ^-e  for 
war,  in  a  condition  to  commit  immediate  hostilities,  before  the 
offence  is  completed;  such  being  the  only  rational  meaning  of 
the  words  of  the  statute*  That  if  the  indictment  charges  the 
attempt^  the  charge  must  not  be  of  an  attempt  to  fit  out  mere? 
ly,  but  of  an  attempt  U>fit  out  and  arm;  that  if  it  charge  i 
procurement,  the  charge  must  not  be  that  the  accused  pro- 
cured the  vessel  to  be  fitted  out  merely,  but  that  he  procured 
her  to  be  fitted  out  and  armed.  In  these  three  descriptions 
the  law  is  looking  at  the  prime  actor,  for  he  is  described  as 
the  person  who  fits  out  and  arms;  or  attempts  to  fit  out  and 
arm;  or  procures  to  be  fitted  out  and  armed;  he  is  the  actor,* 
or  the  procurer. 

With  regard  to  the  principal  or  prime  actor,  it  is  not  said  if 
he  knowingly  does  the  thing;  for  knowledge  is  involved  in 
the  very  description  of  the  offence;  but  the  language  of  the 
kw  as  to  those  who  were  concerned  in  furnishing  any  of  the 
materials  is  different;  this  must  have  been  done  knowingly. 
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With  respect  to  those  persons  their  psrticipttion  is  manifesQy 
of  an  accessorial  character:  they  are  not  indeed  called  accesso- 
ries, but  the  language  in  which  the  agency  is  describedi  con- 
strued with  that  in  which  the  operations  of  the  principal  are 
described;  manifest  that  the  legislature  was  looking  at  them  in 
an  accessorial  light.  There  is»  then,  in  a  fair  construction  of 
the  law,  a  principal  in  the  offence,  and  an  accessory.  But  the 
offence  must  have  been  committed;  there  must  have  been  a 
fitting  out  aiuf  arming,  or  an  attempt  to' fit  out  and  arm,  or  the 
principal  actor  has  been  guilty  of  no  oflenee;  and  it  could  not 
have  been  intended  to  punish  the  secondary  or  accessorial 
actor,  if  the  principal  actor  has  not  been  guilty  of  an  offence. 
This  would  be  the  case,  if  to  attempt  to  fit  out,  not  being  an 
offence,  any  one  had,  knowingly,  furnished  articles  to  the  vessel 
to  be  used  for  that  purpose:  and  yet,  if  before  the  complete 
fitting  out  and  arming  had  been  aeeompliehed^  the  vessel 
had  been  seized;  and  this  consummation  prevented,  the  prime 
actor  would  not  h|ive  been  indictable  under  the  law.  Thus 
the  part  of  a  transaction  becomes  a  crime  in  one  citizen,  while 
the  whole  of  it  is  not  a  crime  in  another.  The  construction 
on  the.  other  side  is,  that  the  law  meant  to  punish,  not  merely 
the  coosummation  of  the  act,  the  fitting  out  and  arming,  bat 
every  step  fh»t  is  taken  towards  it;  so  that  the  fitting  auf, 
per  se,  becomes  an  offence,  is  a  crime,  without  arming.  But 
if  this  had  been  the  intention  of  congress  the  copulation  and 
would  have  found  no  place  in  the  description:  the  language  of 
the  law  would  have  been  <<  fit  out  nr  arm,''  and  Itttempt  to  fit 
out  or  arm. 

The  following  cases  were  cited  and  commented  upon,  1 
Wheat  191;  5  Wheat  76,  94;  1  Gallison,  114;  1  Paine'sC. 
C.  Rep.  38;  2  Wheat  119;  3  Dallas,  328;  the  case  of  Smith 
and  Ogden,  240;  Peters's  C.  C.  Rep.  487;  9  Wheat  389;  10 
Wheat  141;  12  Wheat  472. 

The  intent  charged  against  a  defendant  under  the  act  dionld 
be  a  fixed  and  positive  intent,  not  in  any  manner  contingent 
The  vessel  in  this  case  was  in  a  condition  to  be  considered  u 
going  out  as  a  Qommereial  vessel— she  had  no  crew  for  war — 
no  muskets — no  ammunition.  The  offence  must  be  consom- 
mated  within  the  United  States,  and  the  intent  is  not  to  be 
collected  from  frhat  occurred  afterwpffds. 


JANUARY  TERM  1832.  461 

lUfUM  Stetoi  ▼.  Qiiliiejr.] 

The  evidence  shows,  that  until  the  vessel  arrived  at  St 
Thomas  the  purpose  of  privateering  was  uncertain.  It  de- 
pended for  its  accomplishment  on  the  receipt  of  funds  there; 
and  for  some  time  this  was  uncertain.  If  the  vessel  had  been 
sold  on  her  arrival  in  the  West  Indies,  most  certainly  the 
defendant  could  not  be  found  guilty.  The  intention  in  cases 
of  larceny  is  not  like  this;  in  those  cases,  where  a  slight 
asportation  has  taken  place,  it  is  sufficient  to  constitute  the 
offence.    But  there  the  act  is  complete  by  such  removal. 

The  objection  to  calling  the  government  of  Rio  de  la  Plata 
<<  a  people"  is  purely  technical,  growing  out  of  the  case  of 
Gelston  v.  Hoyt  This  related  to  tlie  situation  of  Piteon  and 
Christophe  in  St  Domingo;  and  the  court,  in  that  case,  said 
neither  could  be  considered  a  state.  The  word  people  applies 
to  a  community  in  tlie  course  of  revolution,  and  not  yet  settled 
down.  But  this  was  not  the  situation  of  Buenos  Ayres.  It 
was  js  state,  and  should  have  been  so  described.  The  object  of 
the  law  was  to  include  political  communities  of  every  denomi- 
nation. The  court  cannot  know  but  that  there  may  be  a  people 
called  Buenos  Ayres;  a  reference  to  particulars  would  not  cure 
the  defect.  Buenos  Ayres  being  a  state,  should  have  been  so 
denominated. 

Mr  Williams,  in  reply. 

The  Bolivar  did  not  sail  from  the  Uniteil  States  as  a  mer- 
chant vessel,  for  she  had  no  cargo;  nor  was  there  ever  produced 
any  account  of  sales  of  an  outward  cargo.  She  carried  out 
ivothing  but  provisions  for  a  privateer's  crew,  and  munitioos 
of  war.  The  whole  invoice  cost  only  six  hundred  and  eighty- 
seven  dollars  and  eighty-one  cents;  whereas  she  was  advertised 
by  the  traverser  to  be  a  vessel  capable  of  carrying  from  four 
to  five  hundred  barrels. 

At  the  time  when  the  first  neutrality  act  was  passed  (1794), 
(he  unjustifiable  acts  consisted  in  not  only  fitting  out,  but  also 
in  arming;  and  therefore,  this  description  of  the  offence  in  the 
act,  as  well  as  in  the  correspondence  of  the  executive  depart- 
ment, becomes  the  most  prominent.  But  the  act  w*ouId  have 
been  soon  found  to  be  wholly  inefficient,  if  more  ample  pro- 
visions had  not  been  enacted.  If,  in  Oenei*$  time,  he  had  set 
on  foot  the  fitting  out  of  privateers  from  this  country,  to  be 
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armed  in  the  W^st  Indies,  can  it  he  doubted  that  our  govern- 
ment would  have  dendunced  this  practice  as  contrary  to  our 
neutrality  and  the  laws  of  nations? 

Ttie  case  in  2  Wheaton,  relating  to  the  transportation  of 
oxen  across  the  linci  favours  our  constructiop.  There  it  wu 
atfemptedi  for  the  United  States,  to  bring  a  case  within  the 
operation  of  a  penal  law,  which  the  letter  of  the  law  did  not 
cover.  Here  the  indictment,  and  the  act  on  which  it  is  drawn^ 
comprehend,  in  their  letter  and  spirit,  the  very  case  of  the 
traverser. 

The  fourth  class  of  oflbnces  in  the  third  section,  is  not  con- 
fined to  accessorial  participators,  but  is  calculated  and  intended 
to  comprehend  all  parties  concerned  in  fitting  out  or  in  arminf^ 
The  argument  on  the  part  of  the  traverser  requires  words  to 
be  interpolated  into  the  law;  and  contradicts  the  rule,  that  an 
indictment,  drawn  in  the  words  of  the  act,  is  sufficient  For 
if  the  arming,  as  well  as  fitting  out,  must  be  proved,  so  also 
ought  it  to  be  averred  in  the  indictment 

The  slave  trade  acts  are,  manifestly,  analogous  to  the  neu- 
trality acts;  and  the  mischiefs  of  the  former  trade  are  not 
greater  than  those  which  flow  from  -violating  the  latter  acts. 
For  to  the  lawless  practice  of  privateering,  may  be  ascribed  the 
growing  prevalence  of  pirac> . 

Mr  Justice  Thompsov  delivered  the  opinion  of  the  Court 
This  case  comes  up  from  the  circuit  court  of  the  United 
States  for  the  Maryland  district,  on  a  division  of  opinion  of 
the  judges,  upon  certain  instructions  prayed  for  to  the  jury. 

The  indictment  upon  which  the  defendant  was  put  upon  his 
trial,  contains  a  number  of  counts,  to  which  the  testimony  did 
not  spplyt  end  which  are  not  now  drawn  in  question.  The 
twelfth  and  .thirteenth  are  the  only  counts  to  which  the  eyi- 
dence  applied;  and  the  offence  charged  in  each  of  these  is  sub- 
stantially the  same;  to  wit,  that  the  said  John  D.  Quincy^  on 
the  81st  day  of  December  1828,  at  the  district  of  Maryland, 
Ice.  with  force  and  arms,  was  knowingly  concerned  in  the  fit- 
ting out  vf  t  certain  ves^  called  the  Bolivar,  otherwise  called 
Las  Damas  Argentines,  with  intent  that  soch  vessel  should  be 
employed  in  the  service  of  a  foreign  peopl^  that  is  to  say,  in 
the  service  of  the  United  Provinces  of  Rio  de  la  Plata,  to  com* 
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mit  hostilities  against  the  subjects  of  a  foreign  prince;  that  is 
to  say,  against  the  subjects  of  his  imperial  majesty,  the  con- 
stitutional emperor  and  perpetual  defender  of  firazih  with 
whom  the  United  States*  then  were,  and  still  are  at  peace^ 
against  the  form  of  the  act  of  congress  in  such  case  made  and 
provided. 

The  act  of  congress  under  which  the  indictment  was  found, 
ftth  yoL  Laws  U.  S.  321,  sect.  3,  declares,  <<  that  if  any  per- 
aon  shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  airmed,  or  shall  knowingly  be  concerned  in  the  furnishing, 
fitting  out,  or  arming  of  any  ship  or  vessel,  with  intent  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony^  district  or  people,  to 
cruise  or  eommit  hostilities  against  the  subjects,  citizens  or 
property  of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict or  people  with  whom  the  United  States  are  at  peace,  &e. 
every  person  so  offending,  shall  be  deemed  guilty  of  a  high 
misdemeanour,  and  shall  be  fined  not  more  than  ten  thousand 
dollars,  and  imprisoned  not  more  than  three  years,  &e. 

The  testimony  being  closed,  several  prayers,  both  on  the 
part  of  the  United  States  and  of  the  defendant,  were  presented 
to  the  court  for  their  opinion  and  direction  to  the  jury;  and 
upon  which  the  opinions  of  the  judges  were  opposed,  and  whicik 
will  now  be  noticed  in  the  order  in  which  they  were  made. 

On  the  part  of  the'  defendant  the  court  was  requested  ta 
charge  the  jury,  that  if  they  believe  that  when  the  Bolivar  left 
Baltimore,  and  when  she  arrived  at  St  Thomas,  and  during 
the  voyagle  from  Baltinaore  to  St  Thomas,  she  was  not  armed; 
or  'at  all  prepared' fbr  war,  o^  in  a  condition  to  commit  hostili- 
ties, the  verdict  must  be' for  the  defendant 

The  prayer  on  the  part  of  the  United  States  upon  thu  part 
of  the  case,  was,  in  substimce,  that  if  the  jury  find  from  the 
evidence  that  the  defendant  was,  within  the  district  of  Mary, 
land,  knowingly  concerned'  in  the  fitting  out  the  privateer 
BoliVar,  with  intent  that  she  should  be  employed  in  the  man- 
ner alleged  in  the  indictment,  then  tb^  defendant  was  guilty 
of  the  oflence  charged  against  him,  althou^  the  jvry  should 
find  that  the  equipments  of  the  said*,  privateer  were  not  oom- 
plete  within  the  United  States,  and  that  the  cruise  did  not 
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iictuaUy  commenee  uatil  meo  were  recruited^  and  farther 
equipments  were  made  at  the  island  of  St  Thomas  in  the  West 
Indies. 

The  instruction  which  ought  to  be  given  to  the  jury  under 
these  prayers  involves  the  construction  of  the  act  of  eongresa^ 
touching  the  extent  to  which  the  preparation  of  the  vessel  for 
cruising  or  committing  hostilities  must  be  carried  before  she 
leaves  the  limits  of  the  United  States,  in  order  to  bring  the 
case  within  the  act 

On  the  part  of  the  d^endant  it  is  contended,  that  the  vessel 
must  be  fitted  out  dnd  armed,  if  not  complete,  so  far  at  least 
as  to  be  prepared  for  war,  or  in  a  condition  to  commit  hostili- 
ties. We  do  not  think  this  is  the  true  construction  of  the  act. 
It  has  been  argued  that  although  the  oflenee  created  by  the  act 
is  a  misdemeanour,  and  there  cannot,  legally  speaking,  be 
principal  and  accessory,  yet  the  act  evidently  contemplates 
two  distinct  classes  of  offenders.  The  principal  actors  who  are 
directly  engaged  in  preparing  the  vessel,  and  another  class 
who,  though  not  the  chief  actors,  are  in  some  way  concerned 
in  the  preparation. 

Thp  act  in  this  respect  may  not  be  drawn  with  very  great 
.  perspicuity.     But  should  the  view  taken  of  it  by  the  defend* 
ant's  counsel  be  deemed  correct  (which,  however^  we  do  nqt 
admit),  it  is  not  perceived  how  it  can  affect  the  present  case. 
For  the  indictment,  according  to  this  construction,  places  th^ 
defendant  in  the  secondary  class  of  offenders.    He  is  only 
charged  with  being  knowingly  concerned  in  the  fitting  out 
the  vessel,  with  intent  that  she  should  be  employed,  &c.     To 
bring  him  within  the  words  of  the  act,  it  is  not  necessary  to 
charge  him  with  being  concerned  in  fitting  out  and  arming. 
The  words  of  the  act  are,  fitting  out  or  arming.     Either  will 
eoostitute  the  offence.    But  it  is  said  such  fitting  out  must  be 
of  a  vessel  armed,  and  in  a  condition  to  commit  ho9tilities^ 
otherwise  the  minor  aotoc  may  be  guilty  when  the  gp«ater 
would  not  '  For  u  to  the  latter  there  must  be  a  fitting  out 
ofist  arming  in  order. to  bring  him  within  the  law.    If  this 
eoMmetion  of  the  act  be  well  founded,  the  indictment  ought 
toehargs^'that  the.  defendant  wu  concerned  in  fitting  out  the 
Bolivar,  being  a  veuel  fitted  out  and  armed^  fte.    But  this, 
we  apppehend,  is  not  required.    It  would  be  going  beyond 
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the  plain  meaning  of  the  words  used  in  defining  the  offence. 
It  is  sufficient  if  the  indictment  charges  the  offence  in  the 
words  of  the  act;  and  it  cannot  be  necessary  to  prove  what  is 
not  charg^.  It  is  true,  that  with  respect  to  those  who  have 
been  denominated  at  the  bar  the  chief  actors,  the  law  would 
seem  to  make  it  necessary  that  they  should  be  charged  with 
fitting  out  and  arming.  These  words  may  require  that  both 
should  concur;  and  the  vessel  be  put  in  a  condition  to  commit 
hostilities,  in  order  to  bring  her  within  the  law.  But  an  a/- 
tempt  to  fit  out  and  arm  is  made  an  offence.  This  is  certainly 
doing  something  short  of  a  complete  fitting  out  and  arming. 
To  attempt  to  do  an  act  does  not,  either  in  law  or  iff  common 
parlance,  imply  a  completion  of  the  act,  or  any  definite  pro- 
gress towards  it.  Any  effort  Or  endeavour  to  effect  it  will 
satisfy  the  terms  of  the  law. 

Thl»  varied  phraseology  in  the  law,  was  probably  employed 
with  a  view  to  embraclB  all  persons  of  every  description  who 
might  be  engaged,  directly  or  indirectly,  in  preparing  vessels 
with  intent  that  they  should  be  employed  in  committing  hos* 
tilities  against  any  potirers  with  whom  the  United  States  were 
at  peace.  Different  degrees  of  cilminality  will  necessarily 
attach  to  persons  thus  engaged.  Hence  the  great  latitude 
given  to  the  courts  in  affixing  the  punishment,  viz.  a  fine  not 
more  than  ten  thousand  dollars,  and  imprisonment  not  more 
than  three  years. 

We  are  accordingly  of  opinion,  that  it  is  not  necessary  that 
the  jury  should  believe  or  find  that  the  Bolivar,  yrhen  she  left 
Baltimore,  and  when  she  arrived  at  St  Thomas,  and  during 
the  voyage  from  Baltimore  to  St  Thomas,  waa  armed,  or  in  a 
condition  to  commit  hostilities,  in  order  to  find  the  defendant 
guilty  of  the  offence  charged*  in  the  indictment 

The  first  instruction  therefore  prayed  on  the  part  of  the  de- 
fendant must  be  denied,  and  that  on  the  part  of  the  United 
States  given. 

The  second  and  third  instructions  aaked  on  the  part  of  the 
defendant,  were: 

That  if  the  jury  believe,  that  when  the  Bolivar  waa  fitted 

and  equipped  at  Baltimore,  the  owner  and  equippcr  intended 

to  go  to  the  West  ludics  in  nearch  of  funds,  with  which  to 

arm  and  equip  the  said  vessel,  and  liad  »o  present  inieniian 

Vol.  VI.— 3  I 
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of  using  or  employing  the  said  vessel  as  a  privateer,  but  in- 
tended, when  he  equipped  her,  to  go  to  the  West  Indies,  to 
endeavour  to  raise  funds  to  prepare  her  for  a  cruise;  then  the 
defendant  is  not  guilty. 

Or,  if  the  jury  believe,  that  ivhen  the  Bolivar  was  equipped 
at  Baltimore,  and  when  sKe  left  the  United  States,  the  equipper 
had  nojixed  intention  to  emploj/  her  as  a  privateer,  but  had 
a  wish  so  to  employ  her^  the  fulfilment  of  which  wish  de- 
pended on  his  ability  to  obtain  funds  in  the  West  Indies,  for 
the  plurpose  of  arming  and  preparing  her  for  war;  then  the  de- 
fendant is  not  guilty. 

We  think  these  instructions  ought  to  be  given..  The  offence 
consists  principally  in  the  intention  with  which  the  prepara- 
tions were  made.  These  preparations,  according  to  the  very 
terms  of  the  act^  must  be  made  within  the  limits  of  the  United 
States;  and  it  is  equally  necessary  that  the  intention  with  .re- 
spect to  the  employment  of  the  vessel  should  be  formed  be- 
fore she  leaves  the  United  States.  And  this  must  be  a  fixed 
intention;  not  conditional  or  contingent,  depending  on  some 
future  arrangements.  This  intention  is  a  question  belonging 
exclusively  to  the  jury  to  decide.  It  is  the  .material  point  on 
which  the  legality  or  criminality  of  tde  act  must  turn;  and 
decides  whether  the  adventure  is  of  a  commercial  or  warlike 
character. 

The  law  does  not  prohibit  armed  vessels  belonging  to  citi- 
zens of  the  United  States  from  sailing  out  of  our  ports;  it  only 
requires  the  owners  to  give  security  (as  was  done  in  the  pre* 
sent  case)  that  siich  vessels  shall  not  be  employed  by  them  to 
commit  hostilities  against  foreign  powers  at  peace  with  the 
United  States. 

The  collectors  are  not  authorised  to  detain  vessels,  although 
manifestly  built  for  warlike  purposes,  and  about  to  depart  from 
the  United  States,  unless  circumstances  shall  render  it  proba* 
Ue,  that  such  vessels  are  intended  to  be  employed  by  the 
owners  to  commit  hostilities  -against  some  foreign  power,  at 
peace  with  the  United  States. 

All  the  latitude,  therefore,  necessary  for  oommercial- pur- 
poses, is  given  to  our  citizens;  and  they  are  restrained  only 
from  such  acts  as  are  calculated  to  involve  the  country  in  war. 

The  second  and  third  instructions  asked  on  the  part  of  the 
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United  States  ought  alflo  to  be  given.  F6r  if  the  jury  shtll 
find  (as  the  instructions  assume)  that  the  defendant  was  know- 
ingly concerned  in  fitting  out  the  Bolivar  within  the  United 
States,  with  the  intent  that  she  should  be  employed  as  set  forth 
in  the  indictment^that  intention  being  defeated  by  what  might 
afterwards  take  place  in  the  West  IndieSi  would  not  purge  the 
ofience  which  was  previously  consummated.  It  is  not  neces- 
sary that  the  design  or  intention  should  be  carried  into  execu- 
tion in  order  to  constitute  the  offence. 

The  last  instruction  or  opinion  asked  on  the  part  of  the 
defendant  was: 

That  according  to  the  evidence  in  the  cause,  th^'  United 
Provinces  of  Rjo  de  la  Plata  is,  and  was  at  the  time  of  the 
ofienee  alleged  in  the  indictment,  a  government  acknowledged 
by  the  United  States,  and  thus  was  a  itaitf  and  not  a  people 
within  the  meaning  of  the  act  of  congress  uYider  which  the 
defendant  is  indicted;  the  word  peopk  in  that  act  being  in- 
tended to  describe  communities  under  an  existing  government 
not  recognized  by  the  United  States;  and  that  the  indictment 
therefore  cannot  be  supported  on  this  evidence. 

The  indictment  charges  that  the  defendant  was  concerned 
in  fitting  out  the  Bolivar,  with  intent  that  she  should  be  em- 
ployed iti  the  service  of  a  foreign  people;  that  is  to  say;  in  the 
service  of  the  United  Provinces  of  Rio  de  la  Plata.  It  was 
in  evidence,  that  the  United  Provinpps  of  Rio  de  la  Plata  had 
been  regularly  acknowledged  as  an  independent  nation  by 
the  executive  department  of  the  government  of  the  United 
States^  before  the  year  1827.  And  therefore  it  is  argued  that 
the  word  people  is  not  properly  applicable  to  that  nation  or 
power. 

The  objection  i»  one  purely  technical,  and  we  think  not 
well  fotinded.  The  word  peopkf  9i  here  used,  is  mierely 
descriptive  of  the  power  in  whose  service  the  vessel  was  in- 
tended to  be  employed:  and  it  is  one  of  the  denominations 
applied  by  the  act  of  congress  to  a  foreign  power.  The 
words  are,  ^  in  the  service  of  any  foreign  prince  or  state,  or  of 
any  colony,  district  or  peopk.'*  The  application  of  the  word 
people  is  rendered  sufficiently  certain  by  what  follows  under 
the  videlicet,  *^  that  is  to  say,  the  United  Provinces  of  Rio  de 
la  Plata.''    This  particularises  that  which  by  the  word  pea* 


468  SUPREME  COURT. 

[Vnitod  8l»(M  T.  ttaUcy.] 

ph  18  left  too  general.  The  descriptions  are  no  way  repug- 
nant or  inconsistent  with  each  other,  and  may  well  stand 
together.  That  which  comes  under  the  videlicet,  only  serves 
to  exphin  what  is  doubtful  and  obscure  in  the  ^otA  people. 

This  instruction  must  therefore  be  denied,  and  the  one 
asked  on  the  part  of  the  United  States,  viz.  that  the  indictment 
is  sufficient  in  law,  must  be  given. 

These  answers  must  accordingly  be  certified  to  the  circuit 
court 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  ooui^  of  the  United  States' for  the  dis- 
trict  of  Maryland,  and  on  the  points  and  questions  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  were  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  the  opinion 
of  this  Court, 

1.  That  it  is  not  necessary  that  the  jury  should  believe  or 
find  that  the  Bolivar,  when  she  left  Baltimore,  and  when  she 
arrived  at  St  Thomas,  and  during  the  voyage  from  Baltimore 
to  St  Thomas,  was  armed,  or  in  a  condition  to  commit  hostili- 
ties, in  order  to  find  the  defendant  guilty  of  the  ofience  charged 
in  the  indictment  Therdfoi^,  the  first  instruction  prayed  for 
on  the  part  of  the  defendant,  must  be  denied,  and  that  on  the 
part  of  the  United  States  given. 

2.  That  the  second  and  third  instructions  asked  for  on  the 
part  of  the  defendant  should  be  given. 

3.  That  the  second  and  third  instructions  asked  for  on  the 
part  of  the  United  States  should  also  be  given. 

4.  That  the  fourth  instruction  asked  for  on  the  part  of  the 
defendant  must  be  denied,  and  the  one  asked  on  the  part  of 
the  United  States,  viz.  that  the  indictment  is  sufficient  in  law, 
must  be  given.  It  is  therefore  ordered  and  adjudged  by  this 
court  that  it  be  certified  to  the  said  circuit  court: 

I.  That  it  is  not  necessary  that  the  jury  should  believe  or 
find  that  the  Bolivar,  when  she  left  Baltimore,  and  'hen  site 
arrived  at  St  Thomas,  and  during  the  voyage  from  Baltimore 
to  St  Thomas,  was  armed,  or  in  a  condition  to  rommrt  Hoftilt- 
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tieSy  in  order  to  find  the  defendant  guilty  of  the  o£fence  charged 
in  the  indictment  Therefore,  the  first  instruction  prayed  on 
the  part  of  the  defendant  must  be  denied,  and  that  on  the  part 
of  the  United  States  given. 

2.  That  the  second  and  third  instructions  asked  for  on  the 
part  of  the  defendant  should  be  given. 

3.  That  the  second  and  third  instructions  asked  for  on  the 
oart  of  the  United  States  should  also  be  given. 

4.  That  the  fourth  instruction  asked  for  on  the  part  of  the 
defendant  must  be  denied;  and  the  one  uked  on  the  part  of 
the  United  States,  viz.  that  theindictment  is  sufScient  in  law, 
must  be  given. 
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The  Unitsd  Statesi  Appellant  v.  Joseph  Noubse^  Com- 
plain aitt. 


riM  aismt  of  th«  treatury  of  (b«  Uaited  Stttet,  under  the  prodiloot  oftbe  act  of 
eoogroM  patted  on  the  15tb  of  May  1820,  entitled  "  an  act  for  Ihe  better  ot- 
fannation  of  the  treatury  department,"  ittoed  a  warrant  to  tlie  manhal  of  the 
dittiict  df  Columbia,  under  wUcb  the  goodt  and  ehattelt,  landt  and  tenemeota 
of  JoaepbNoarte,Ute  register  of  the  treatury  of  the  United  Statet,were  attached 
fortbe  turn  of  eleTen  thootand  teren  hundred  and  aisty-nine  dollart  and  thir- 
teen centt,  alleged  to  be  doe  to  the  United  Stotet  upon  a  tettlementof  hit  ae* 
countt  at  the  treuury  of  the  United  Statet.  Mr  Nourae,  under  the  autheii^  of 
the  fourth  tection  of  that  act,  applied  to  the  dittrkt  judge  df  the'dittrict  of  Col* 
umbia,  for  an  iojuDction  to  ttay^prececdingi  under  the  wanant,  and  alleging  that 
a  balance  wat  due.  io  him  by  the  United  Statet,  at  coromittiont  for  the  expen- 
diture of  large  tomt  of  money  for  the  United  Statea,  and  at  a  compenaation  fiir 
other  duties  than  thote  of  regitter  of  thetreunry ,  in  the  ditburtement  of  the  taid 
eumt  of  money,  to  which  commlationt  and  compenaation  he  claimed  to  be  en- 
titled, according,  at  he  alleged,  to  the  eatablithed  practice,  and  by  theappllea- 
tioo  to  hit  daimt  of  the  tame  nilet  which  had  been  applied  to  other  and  aimllar 
eatet  hi  the  adjuttmenf  •of  aceountt  at  the  treatury  departoent.  The  dittrlet 
judge  granted  an  injunction  to  ttay  proceedingt  under  the  warrant;  and  the 
United  Statet  haTing  filed  an  antwer  to  the  bill  of  Mr  Nourae*  auditoia  were 
'  appointed  by  the  dittrict  judge  to  audit  and  tattle  the  aceountt  of  Mr  Nourae 
with  the  United  Statet.  The  auditort  reported  ihe  tum  of  twenty-three  thou- 
tand  five  hundred  and  eighty-two  doUaia  and  teTonly-two  eentt  due  to  Mr 
Nourte  by  tiie  United  Stotet,  for  eztim  terricea  rendered  to  tiie  United  Stotee 
in  receiving  and  ditburaing  public  money.  Allowing  credit  in  the  audit  of  the 
aceountt  of  the  tum  of  eleven  thootand  teven  hundred  and  aizty-nine  dollart 
and  thirteen  cento;  claimed  by  the  United  Stotea,  a  bahmce  of  eleven  thouaaad. 
eight  hundred  and  thirteen  dollart  and  fiftyHifaie  eento  would  be  due  to-  Mr 
Nourae.  The  dittrlet  judge  made  a  decree  that  the  injunction  ahouM  be  per- 
petuaL  The  United  Stotee  appealed  io  the  circuit  court;.and  the  defcree  fora 
perpetual  iojunetieo  wat  affirmed  in  that  court  The  United  Stotet  appealed 
to  the  tupreme  court;  and  bo  a  motion  by  the  appellee  to  ditmitt  the  appeal  for 
want  of  jurltdictlon,  it  waa  held  tint  no  appeal  it  given  by  the  act  of  congraae 
from  a  decree  of  the  dittrict  judge  to  the  circuit  court. 

The  tpedai  jmitdiction  created  by  the  act  of  congreat  mutt  be  atrictiy  ezerdted 
within  ito  provUiont.  A  particular  mode  It-  pointed  out  by  which  an  appeal 
fiom  the  decitioQ  of  the  dlttilct  judge  may  be  taken  by  tiie  penoo  ifidnti 
wiiom  proceedhiga  have  ittued;  eontequentfy,  it  can  be  taken  tai  no  otiier  way. 
No  provitioo  it  pude  for  an  appeal  by  the  government;  of  coune  none  wat 
faitended  to  be  given.to  it. 

It  appeara  tiiat  no  provition  it  made  hi  the  geaeral  act  organising  the  courto  of 
the  United  Stotee  to  antiiorite  an  appeal  Iron  the  judgment  or  decree  of  tiw 
^ilct  court  to  the  dieuit  court;  except  tai  catet  of  admbalty  and  maritime 
jnritdictioii:  On  the  pilndple  of  die  cate  of  tiw  United  Statet  v.  Goodwin,  the 
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tppeal  in  this  case  mmot^w  msiniaJmid.  If  it  to  a  easa  in  cluneerf.no  pro- 
▼iaMMi  Is  made  in  die  general  law  to  appeal  such  a  ease  from  the  district  te  the 
circuit  eijbrt 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
county  of 'Washington^  in  the  district  of  Columbia. 

Mr  Coze,  for  the  complainant^  moved  to  dismiss  this  appeal 

for  want  of  jurisdiction. 
The  circumstances  and  proceedings  in  this  case,  as  exhibited 

in  the  recordi  were  the  following: 
Joseph  Nourse  was  removed  from  the  office  of  re^ster  of 

the  treasury  of  the  United  States  in  1829.    The  following 

communication  was  afterwards  addressed   to  him  from  the 

treasury  department 

Treasury  Department,  Comptroller's  Office, 

26th  June  1829. 
Sir— Upon  a  statement  of  a  ^neral  account,  comprehending 

the  different  agencies  under  which  you  acted  as  late  register  of 

the  treasury,  die  following  balances  were  found  to  be  doe  on 

them,  respectively,  to  the  United  jStates,  to  wit: 

As  agent  for  the  joint  library  committee  of  con- 
gress, .....    02,502  55 

Ditto  for  paying  the  expenses  of  stating  and  print- 
ing the  public  accounts,  -  -  -  934  98 

Ditto  for  paying  the  superintendent  and  watch- 
men of  the  buildings  occiipied  by  the  state  and 
treasury  departments,  ...       1,325  41 

Ditto  for  paying  the  expenses  nf  printing  certifi- 
cates of  the  public  debt,         -  -  -       1,01129 

Ditto  for  paying  the  contingent  expenses  of  the 
treasury  department,  ...       5,994  90' 


Amounting,  in  the  whole,  to  $11,769  13 
In  the  general  account  rendered  by  you,  a  balance  of  nine 
thousand  three  hundred  and  sixty-seven  dollars  and  eighty- 
seven  cents  is  claimed;  between  which  and  the  balance  above 
stated,  there  is  a  difference  of  twenty-one  thousand  one  hun- 
dred and  thirty-seven  dollars;  and  is  occasioned,  with  the  ex. 
ception  of  fifty-four  dollars  and  fifty  cents  paid  to  'Gabriel 
Noorae  and  James  Watson,  suspended  fo#  want  of  vouchers^ 
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by  your  htriDg  charged  a  eommianon  of  two  and  a  half  per 
cent  on  all  the  moneys  which  have  pasted  through  your  hands, 
under  the  different  agencies  above  specified,  but  which  the 
accounting  officers  of  the  treasury  could  not  allow,  there  being 
no  law  to  authorise  or  sanction  such  a  charge. 

A  copy  of  the  treasury  settlement  of  your  account  is  inclosed 
for  your  information.  It  becomes  my  duty  to  request  that 
you  will  deposit  the  abovementioned  balance  of  eleren  thou- 
sand seven  hundred  and  sixty-nine  dollars  and  thirteen  cents, 
in  the  office  of  discount  and  deposit  of  the  branch  bank  of  the 
United  States  at  Washington  eity,  to  the  credit  of  the  treasury 
of  the  United  States,  taking  duplicate  receipts  thmfor  from 
the  cashier,  one  of  which  you  will  forward  to  this  depart- 
ment Respectfully, 

Jos.  AHDxmsov,  Comptroller. 

Jos.  NouBSEf  Esq.,  late  Register  of  the  Treasury. 

The  requM  contained  in  this  letter  not  having  been  com- 
plied with,  on  the  14th  of  July  1829,  the  following  process 
was  issued  by  order  of  the  agent  of  the  treasury. 

To  Tench  Ringgold,  Esquire,  Marshal  of  the  District  of 
Columbia. 

Whereas  Joseph  Nourse,  late  register  of  the  treasury,  in  re- 
lation to  his  several  accounts  as  United  States  agent,  stands 
indebted  to  the  United  Sutes  in  a  cash  balance  of  eleven 
thousand  seven  and  sixty-nine  dollars  and  thirteen  cents; 
agreeably  to  the  settlement  of  his  account^  made  by  the  proper 
accounting  officers  of  the  treawry,  a  copy  of  which  is  herewith 
inclosed;  and  whereas  the  said  Joseph  Nourse,  having  failed  to 
pay  over  according  to  the  act  of  congcess,  passed  the  15th  day 
of  May  1820,  entitled  <<  an  act  for  the  better  organization  of 
the  treasury  department,'^  the  nid  sum  of  eleven  thousand 
seven  hundred  and  sixty-nine  dollars  and  thirteen  cents,  these 
are,  therefore,  in  pursuance  of  the  said  act,  to  command  you  to 
proceed  immediately  to  levy  and  collect  the  said  sum  of  eleven 
thousand  seven  hundred  and  sixty-nine  dollars  and  thirteen 
cents,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
Joseph  Nourse,  giving  ten  days  previous  noti.ce  of  such  in- 
tended sifte,  by  affixing  an  advertisement  of  the  articles  to  be 
sold  at  two  or  more  public  places  in  the  town  or  county  where 
the  said  goods  or  chattels  were  taken,  or  in  the  town  or  county 
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where  the  owner  of  mich  goods  or  chttteb  may.  reside;  and 
should  there  not  be  found  sufficient  goods  anrd  chattels  to  satisfy 
the  said  sum  of  eleven  thousand  seven  hundred  and  sixty-nine 
dollars  and  thirteen  centS)  remaining  due  and  unpaid  as  afore- 
said, you  are  hereby  commanded  to  commit  the  body  of  the 
said  Joseph  Nourse  to  prison,  there  to  remain  until  discharged 
by  due  course  of  law:  and  should  the  said  Joseph  Nourse  be 
committed  to  prison,  as  aforesaid,  or  if  he  abscond,  and  goods 
and  chattels  sufficient  to  satisfy  the  said  sum  of  eleven  thousand 
seven  hundred  and  sixty-nine  dollars  and  thirteen  cents,  be 
not  found,  you  are  hereby  commanded  to  levy  upon,  and  ex« 
pose  to  sale,  at  public  auction,  for  ready  money,  to  the  highest 
bidder,  the  lands,  tenements  and  hereditaments  of  the  said 
Joseph  Nourse,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  said  sum  of  eleven  thousand  seven  hundred  and 
sixty-nine  dollars  and  thirteen  cents,  or  whatever  sum  there 
may  remain  due  and  unpaid  thereof,  aAer  you  shall  have  given 
notice  of  the  said  sale,  at  least  three  weeks  prior  to  its  taking 
place^  in  not  less  than  three  public  places  in  the  county  qf 
district  where  such  real  estate  is  rituate;  and  all  moneys  whidi 
may  reknain  of  the  proceeds  of  such  sale,  after  satisfying  the 
said  sum  of  eleven  thousand  seven  hundred  and  sixty-nine 
doUarsand  thirteen  cents,  and  paying  the  reasonable  costs  and 
charges  of  the  sale,  you  are  required  to  return  to  the  proprietor 
or  proprietors  of  the  land  or  real  estate  sold  as  aforesaid:  and 
whatever  you  may  do  in  obedience  to  this  warrant,  make  r^ 
torn  thereof  to  this  office;  and  for  so  doing  this  shall  be  your  suf- 
ficient authority*  Given  under  my  hand  and  seal,  at  my  office, 
in  the  department  of  the  treasury  of  the  United  Sutes,  at  the 
city  of  Washington,  in  the  district  of  Columbia,  this  fourteenth 
day  of  July,  in  tiie  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine.        S.  Pubasohtoh  [seai*]- 

Jtgent  qfth€  Treasury. 
This  warrant  was  issued  under  the  second  section  of  the  aet 
of  congress  passed  May  15, 1880,  S  Story's  Laws  U.  S.  1791, 
entitled  •*  an  act  providing  for  the  beUer  organization  of  the 
treasury  department.''  The  third  section  provides  « that  if 
any  officer  employed,  or  Wh9  hss  been  heretofore  employed  in 
the  civil,  military  or  naval  departments  of  the  government,  to 
disburse  the  public  money  appropriated  for  the  service  of  those 
Vol.  VL— 3  K 
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departments  respectively,  shall  fail  to  render  his  accounts,  or 
to  pay  over  in  the  manner  and  in  the  times  required  by  law, 
or  the  regulations  of  the  department  to  which  he  is  accountable, 
any  sum  of  money  remaining  in  the  hands  of  such  officer,  it 
shall  be  the  duty  of  the  first  or  second  comptroller  of  the  trea- 
sury, as  the  case  may  be,  who  shall  be  charged  with  the  revi- 
sion of  the  accounts  of  such  officer,  to  cause  to  be  stated  and 
certified,  the  account  of  such  delinquent  officer  to  the  agent  of 
the  treasury,  who  is  hereby  authorised  and  required,  imme- 
diately, to  proceed  against  the  delinquent  officer  in  the  manner 
directed  in  the  preceding  sections,  all  the  provisions  of  which 
are  hereby  declared  to  be  applicable  to  every  officcDr  of  the 
government  charged  with  the  disbursement  of  public  money, 
and  to  their  sureties,  in  the  same  manner  and  to  the  same  ex- 
tent as  if  they  had  been  described  and  enumerated  in  the  said 
section.  '^ 

The  second  section  of  the  act  directs  the  warrant  to  issue  to 
tbe  marshal  of  the  district  where  the  delinquent  resides;  and 
that  the  marshal  shall  proceed  to  levy  the  sum  due,  by  distress 
and  sale  of  the  goods  and  chattels  of  such  delinquent,  and  if 
there  be  not  sufficient  goods  and  chattels  to  satisfy  the  warrant, 
the  marshal  is  aut)iorised  to  take  the  person  of  the  delinquent, 
and  to  commit  him  to  prison^  there  to  remain  until  discharged 
by  due  course  of  law,  &c 

The  fourth  section  provides,  that  if  any  person  shall  consider 
himself  aggrieved  by  any  warrant  issued  under  the  act,  he  may 
prefer  a  bill  of  complaint  to  any  district  judge  of  the  United 
States,  setting  forth  the  nature  and  extent  of  the  injury  of  which 
he  complains;  and  thereupon  the  judge  aforesaid  may,  if  in  his 
opinion  tbe  case  requires  it,  grant  an  injunction  to  stay  pro- 
ceedings on  such  warrant  altogether,  .or  for  so  much  thereof  as 
the  nature  of  the  case  requires;  but  no  injunction  shall  issue 
until  the  party  applying  shall  give  bond  and  sufficient  security, 
conditioned  for  the  performance  of  such  judgment  as  shall  be 
awarded  against  tbe  complainant,  in  such  amount  as  the  judge 
granting  the  injunction  shall  prescribe:  nor  shall  the  issuing  of 
said  injuncdon  in  any  manner  impair  the  lien  produced  by  the 
issuing  of  such  warrant  And  the  sime  proceeding  shall  be 
had  on  such  injunction  as  in  other  eases^  except  that  no  answer 
shall  be  necessary  on  the  part  of  tbe  United  States;  and  if  upon 
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difltolyiog  the  injunctioDy  it  shall  appear  to  the  vatiafaction  of 
the  judge  who  shall  decide  upon  the  aaine»  that  the  application 
for  the  •injunction  was  merely  for  delayi  <' the  judge  may  add 
damages,  not  to  exceed  (en  per  centum  on  the  principal  sum/' 

The  fifth  section  provides,  that  such  iojunctidns  maybe 
granted  in  or  out  of  court;  and  the  sixth  section  enacts,  <<that 
if  any  person  shall  consider  himself  aggrieved  by  the  decision 
of  such  judge,  either  in  refusing  to  issue  the  injunction,  or  if 
granted,  on  its  dissolution,  it  shall  be  competent  for  such  per- 
son to  lay  a  copy  of  the  proceeding  bad,  before  the  district 
judge  of  the  supreme  court,  to  whom  authority  is  hereby  givtn, 
.either  to  grant  the  injunction  or  permit  an  appeal,  as  the  case 
may  be,  if  in  the  opinion  of  such  judge  of  the  supreme  court 
the  equity  of  the  case  requires  it;  and  thereupon  the  same 
proceedings  shall  be  had  upon  such  injunction  in  the  circuit 
court  as  are  prescribed  in  the  district  court,  and  subject  to  the 
same  conditions  in  all  respects.'' 

The  marshal  of  the  district  of  Columbia  having  levied  the 
warrant  on  the  lands  apd  tenements,  goods  and  chattels  of  Mr 
Nourse;  on  the  25th  of  August  1829,  he  presented  to  the  dis- 
trict judge  of  the  United  States  for  the  said  district,  the  fol- 
lowing bill  for  relief. 

To  William  Cranch,  Esq.,  chief  justice  of  the  District  of 
Columbia,  and  judge  of  the  district  court  of  the  United  States 
for  said  district: 

This  the  bill  of  complaint  of  Joseph  Nourse,  late  register  of 
the  treasury  of  the  United  States,  shows  that  his  public  ae- 
eounta  as  such  register,  and  agent  of  the  treasury  department 
in  disbursing  certain  funds,  and  settling  certain  accounts  of 
contingeneies  and  other  miscellaneous  ngtatters,  and  as  agent 
for  the  joint  library  committees  of  congress,  matters  altogether 
distinct  from,  and  unconnected  with,  his  duties  as  such  regis- 
ter, have  been  settled  at  the  treasury  since  his  removal  from 
office;  upon  which  settlement,  a  pretended  balance  has  been 
found  against  him  for  the  sum  of  eleven  thousand  two  hundred 
and  fifty  dollars  and  twenty-six  cents;  for  which  a  warrant  of 
distress  has  been  issued  against  his  lands  and  tenements,  goods 
and  chattels,  by  Stephen  Pleasonton,  Esq.,  agent  of  the  trea- 
sury, in  the  pretended  execution  of  the  act  of  congress,  passed 
on  the  15th  day  of  May  1820,  <<  providing  for  the  better  or- 


476  SUPREME  COURT. 

[UDitod  StitM  ▼.  Noone.] 

ganizttioD  of  the  treasury  department/'  which  warrant  has 
been  leviedi  during  the  absence  of  this  complainant,  on  his 
lands,  tenements,  goods  and  chattels,  by  the  marshal  of  this 
district;  copy  of  which  is  annexed.  That  the  said  account  is 
unjust  and  illegal;  and  so  Ear  from  any  balance  being  due 
thereon  to  the  United  States,  a  considerable  balance  should 
have  been  struck  thereon  in  favour  of  this  complainant,  as  ap- 
pears by  an  account  hereto  annexed,  which  he  declares  is  just 
and  true* 

That,  besides  his  regular  duties  as  register,  established  by 
law,  and  stated  according  to  the  custom  and  routine  of  his 
office  as  such  register,  he  was,  for  a  long  course  of  years,  that 
is  to  say,  from  the  year  1790  till  hb  recent  dismission  from 
office,  di^y  employed  by  the  proper  department  of  the  goyem- 
ment  of  the  United  States,  in  the  separate,  independent,  and 
wholly  extra  businesa  of  special  ageYit  for  the  disbursement  of 
the  contingent  funds  of  the  treasury  department,  and  for  the 
Settlement,  as  such  special  agent,  of  all  the  numerous  accounts 
connected  with  the  disbursement  of  those  funds. 

That  this  distinct  branch  of  duty,  which  he  took  upon  him* 
self,  atfthe  special  instance  and  request  of  the  proper  depart* 
ment  of  the  government,  and  "having  competent  authority  to 
engage  'him  or  any  other  agent  in  that  capacity,  and  for  the 
performance  of  those  duties,  devolved  upon  him  great  labour, 
responsibility,  and  risk,  altogether  independent  of,  and  apart 
from,  his  proper  duties  as  register,  and  occupied  a  great'  por- 
tion of  his  private  hours,  that  is,  of  those  hours,  when,  accord* 
ing  to  the  established  order  and  routine  of  his  department,  he 
was  altogether^ischarged  and  free  from  the  proper  duties  ap- 
pertaining to  his  office  of  register,  and  had  bis  time  entirely 
at  his  own  disposal*  but  for  his  employm^t  as  special  agent  as 
aforeH^id.  That  the  extent  of  the  extra  labour  and  responsi* 
bility  so  devolved  upon  him  cannot  be  adequately  described 
or  coheeived,  without  a  reference  to,  and  inspection  of,  his 
iMoks,  bank  accounts,  and  vouchers  connected  with  this 
branch  of  his  employment  in  the  public  service;  and  he  there-, 
fore  fnLjB  that  theae  documents  may  be  ordered  to  be  pro- 
daced  from  the  treasury  department,  and  audited  in  this  cowurt: 
that,  besides  the  great  labour  and  consumption  of  time  induced 
by  this  extra  employment^  he  was  exposed  to  considerable  pe- 
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euoiary  losfes,  from  the  ordinary  errors  that  occasionally  occur 
in  the  accounts  of  the  best  accountantSi  fro'm  the  multiplicity 
and  minuteness  of  the  various  accounts  and  vouchers  to  be 
settled  and  preserved:  that  when  he  undertook  this  branch  of 
public  employment,  the  precise  nature  and  amount  of  compen- 
sation therefor  were  not  ascertained  by  any  particular  stipula- 
tion: that,  if  the  government  had  employed  any  indifferent  per- 
son to  perform  these  duties,  without  any  other  precise  com- 
pensation stipulated  beforehand,  a  reasonable  mercantile  com* 
mission  or  per  centage  on  the  sums  disbursed  would  have 
resulted  to  such  person,  according  as  well  to  general  usage  as 
to  the  custom  of  the  treasury  department  in  the  like  cases. 
That  yie  usage  of  the  treasury  department,  and  other  depart- 
ments of  the  government,  has  invariably  been,  since  the  orga- 
nization of  the  general  government,  t3  allow  sach  commissions 
or  ptr  ctntagty  not  only  to  unofficial  persons  so  employed, 
but  to  official  persons  and  clerks  of  the  departments,  when 
such  duties  were  distinct  from  the  stated  duties  appertaining 
to  their  offices  and  stations,  notwithstanding  such  official  per- 
sons were  in  the  receipt  of  fixed  salaries  for  their  stated  duties. 
That,  as  early  as  the  year  1800,  this  complainanrt  made  out 
an  abstract  of  his  disbursements  under  these  extra  agencies, 
claiming  to  be  allowed  a  compensation  therefor;  which  origi- 
nal abstract  is  on  file  in  the  treasury  department;  from  whence 
be  prays  that  it  may  be  produced  and  audited  in  this  court 
That  he  has  duly  made  out  and  presented  his  account  to  the 
proper  accounting  officers  of  the  treasury,  charging  his  com- 
mission at  the  rate  of  two  and  one  half  per  cent  on  the  amount 
of  bis  disbursements,  which,  if  allowed,  would,  after  a  full  and 
fair  settlement  of  all  his  public  accounts,  leave  the  United 
States  indebted  to  him  in  a  balance  of  nine  thousand  eight 
hundred  and  eighty-six  dollars  and  twenty-four  cents;  which 
he  has  good  reason  to  believci  and  does  verily  think  and  be- 
lieve, to  be  justly  and  equitably  due  and  owing  to  him  from 
the  United  States,  as  stated  in  his  said  annexed  account    That 
the  accounting  officers  of  the  treasury  have  altogether  rejected 
and  thrown  out  his  said  charge,  and  denied  him  any  manner 
of  compensation  for  his  extra  services  as  such  special  agent  as 
aforesaid,  not  upon  the  ground  or  pretence  that  his  charge  of 
commission  is  too  high  or  unreasonable,  if  he  were  entitled  to 
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penaation  whateyer  for  his  extra  services  as  sueb  special  agent, 
and  pretending  that  his  stated  salary  as  register  shall  be  received 
as  full  compensation,  not  only  for  his  proper  duties  as  raster, 
but  for  his  extra  employment  and  s^rrices  in  the  agenciee 
above  mentioned. 

.  That  the  commissions  or  per  centage  so  charged  by  the 
complainant  are  not  only  reasonable  and  usual  in  the  like 
caiesi  but  are  an  inadequate  compensation  for  tlvs  peculiar  labour 
and  responsibility  of  the  complainant  in  the  discharge  of  the 
.particular  emplojrment  and  duties  for  which  tney  are  charged; 
And  diis  complainant  further  ahows,  that  he  is  well  advii»d 
by  counsel,  and  believes,  that  the  act  of  congress  under  which 
the  said  warrant  of  distress  is  pretended  to  have  been  .issued, 
being  a  law  in  derogation  of  common  right,  and  of  (he  ordi- 
nary and  approved  remedies  under  the  general  law  of  the  land, 
ought  to  be  construed  with  the  utmost  strictness  against  any 
authority  aaiumed  under  it,  and  in  favour  of  the  citixen;  but, 
that  ha  no  reasonable  construction  of  the  same,  can  ibis  com- 
plainant  or  his  accounts,  either  as  register  of  the  treasury,  or 
as  the  special  agent  of  the  treasury,  or  as  the  agent  of  the  joint 
library  committees  of  congress,  above  descril>ed,  be  brouf^t 
within  the  description  of  persons  over  whom  that  act  gives 
jurisdiction  to  the  agent  of  tbe  treasury: 

By  the  second  and  third  sections  of  the  said  act,  the  officers 
subjected  to  the  summary  jurisdiction  and  proceas  of  such 
treasury  agent  are  distributed  into  two  classes:  1st,  those  em- 
ployed to  collect  and  receive  the  public  money  before  it  is 
paid  into  the  treasury;  Sdly,  those  employed  to  disburse  the 
public  money  after  it  is  paid  into  the  treasury,  appropriated  for 
tbe  service  of  the  civile  navalf  or  miUiary  departmenii. 
There  can  be  no  pretence  whatever,  and  he  presumes  none  lA 
set  up,  to  bring  this  complainant  within  the  first  dsss;  and, 
therefore^  the  only  question  is,  whettier  he  falls  within  the 
second. 

Thu  class  he  is  well  advised  ^nd  believes  was  intended  lo 
comprehend  none  but  the  regularfy  appcinied  qffictn  of  tbe 
government,  charged,  ex  officio,  with  disbursements  for  any 
of  the  three  great  departments  named  in  the  act  That  this 
deeeriptiOQ  cannot  embrace  mere  subordinate  agents  employed 
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by  anjr  particular  department  of  the  gOTemment,  as  by  the 
treasury^  to  disburse  the  cpntingent  funds  of  the  department, 
such  agent  *not  being  an  officer  who  is,  ex  officio^  to  disburse 
the  public  money  appropriated  for  the>  service  of  either  of  the 
three  great  departmopts  named;  but,  in  the  strictest  sense,  a 
mere  unofficial  agent,  employed  informally,  without  any  letter 
patent,  or  commission  or  letter  of  appointment,  to  perform 
extra  services  for  the  treasusy  as  a  commission  merchant  or 
banker,  to  make  purchases  or  accept  bills  on  public  account, 
might  be  employed,  without  attaching  to  such  commission 
merchant  or  banker  the  character  of  functions  of  a  public  offi- 
cer. Whereas  the  third  section  of  the  act  throughout  describes 
the  party  subjected  to  the  summary  process  authorised  by  It, 
as  <Uny  officer  employed, '^  &c.;  ^such  delinquent  officer/^ 
&e. :  and  as  to  his  office  of  register  of  the  treasury,  which  con- 
stituted the  only  official  relation  between  him  and  the  govern- 
ment of  the  United  States,  it  was  not  an  office,  the  duties  or 
employment  of  which  consisted  in  the  disbursement  of  any 
public  money  appropriated  for  the  services  of  any  of  the  three 
great  departments  of  service  named  in  the  third  section  of  the 
act  of  congress. 

Nor  did  this  complainant,  as  such  register,  re<ieive  or  dis- 
burse, nor  was  he  competent,  as  such  register,  to  receive  or 
disburse,  any  of  the  public  money  charged  to  him  in  the  said 
pretended  account  so  settled  by  the  accounting  officers  of  the 
treasury,  and  upon  which  the  said  warrant  of  distress  was 
issued  as  aforesaid. 

Nevertheless,  the  said  accounting  officers  of  the  treasury 
have  unjustly  and  unlawfully  charged  him,  in  the  settlement 
of  his  official  account  as  register,  with  all  the*moneys  received 
by  him  for  disbursement  as  such  special  agent  as  aforesaid;  and 
the  whole  of  the  alleged  delinquency  is  charged  to  him  offi- 
cially as  register,  and  under  that  official  head;  and  against  him, 
officially  as  register,  such  warrant  was  issued  Whereas,  his 
account  for  the  receipts  and  disbursements  of  public  money 
wholly  unoffictalf  and  connected  with  his  official  duties 
and  station  as  register. 

The  complainant  therefore  submits,  that,  whatever  its  merit, 
in  the  opinion  of  the  court,  of  the  essential  dispute  on  matters 
of  account  between  him  and  the  accounting  officers,  the  par- 
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ties  miy  be  remitted  to  the  ordinary  process  of  law,  so  as  to 
liaFe  a  fair  trial  and  regular  adjadication  of  the  merits,  before 
execution  be  had  of  his  body  or  estate.  Therefore,  this  coyn- 
plainant  prays  that  injunction  may  be  granted  to  him  to  stay 
proceedings  on  the  said  warrant  altogether;  and  that  be  may 
have  such  further  and  other  relief  in  the  premises,  m  to  thie 
eoort  shall  seem  meet,  and  agreeable  to  equity  and  good,  con- 
science. JosxPH  NoimsB. 

The  district  judgo  granted  the  injunction  as  prayed  for, 
which  was  served  Upon  the  agent  of  the  treasury,  and  a  citation 
was  issued,  directed  to  him,^  to  appear  and  answer  the  bOl  of 
injunction  at  the  next  court,  to  be  holden  in  Alexandria. 

The  following  answer  was  filed  on  behalf  of  the  United 
States. 

The  answer  of  tht  United  States  of  America,  to  a  bill  of  in- 
junction filed  agpiinst  them  in  the  district  court  of  the  United 
States  for  the  district  of  Potomac,  by  Joseph  Noorse,  late 
register  of  the  treasury  of  the  United  States. 

The  United  States,  by  Thomas  Swann,  their  attorney,  an- 
swer and  say,  that,  upon^a  settlement  by  the  proper  officers  of 
tiie  government  of  the  general  account  of  the  complainant, 
comprehending  the  different  agencies  under  which  he  acted  as 
register  of  the  treasury,  he  was  found  indebted  to  the  United 
States  in  the  sum  of  eleven  thousand  seven  hundred  and  sixt7<p 
nine  dollars  and  thirteen  cents,  as  will  appear  by  the  account 
settled  as  aforesaid,  a  copy  of  which  is  exhibited  by  the  eom- 
plainanf,  in  his  bill  of  complaint,  with  the  letter  of  Joseph 
Andersen,  comptroller,  and  to  which  the  United  States  refer, 
and  request  that  they  may  be  considered  as  a  part  of  this  an- 
swer. 

The  United  States,  by  their  attorney  aforesaid,  state,  fliat 
the  said- complainant  had  rendered  to  the  United  States;  his 
general  account  against  fliem,  charging  a  commission  of  two 
and  a  half  per  cent  upon  all  moneys  which  hadpassed  throuj^. 
hishands  in  the  diflbrent  agencies  in  which  he  had  acted  as 
aforesaid,  and  claimingi  by  that  account,  a  balance,  as  due  to 
him  from  the  United  States,  of  nine  thousand  three  hundred 
*and  sixty-seven  dollars  and  eighty-seven  cents,  as  will  appear 
by  a  copy  of  the  said  account,  exhilMted  by  the  eomplaiiiant, 
and  aaade'a  part  also  of  his  said  hill  of  complaint* 
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The  United  States,  by  their  said  attorneyi  state,  that  the 
gntunds  upon  which  the  United  States  had  chdmed  from  the 
eomplainant  the  aforesaid  balance  of  eleven  thousand  seren 
handred  and  sixty-nine  dollars  and  eighty^^eyen  cents,  are 
fully  stated  and  disclosed  by  the  aforesaid  letter  of  the  comp- 
troller; and  the  difference  between -the  account  of  the  United 
States  and  that  rendered  by  the  complainant,  with  the  excep- 
tion of  fifty-four  dollars  and  fifty  cents,  as  stated  in  the  coinp- 
troller's  letter,  arises  from  the  charges  of  a  commission,  as 
hereinbefore  stated,  of  two  and  a  half  per  cent  upon  the  public 
money  which  had  passed  through  the  hands  of  the  complain- 
ant as  aforesaid. 

The  United  States,  by  their  said  attorney,  deny  that  the 
complainant  is  entitled  to  the  commission  which  he  claims  as 
aforesaid,  and  say  that  there  is  no  law  of  the  United  States 
authorizing  any  such  commission,  or  any  commission  whatever 
upon  the  public  moneys  which  had  passed  through  his  hands 
as  aforesaid;  and  they  insist  that  the  balance  of  eleven  thou- 

* 

sand  seven  hundred  and  sixty-nipe  dollars  and  thirteen  cents 
IS  justly  and  fairly  due  from  the  complainant  to  the  United 
States,  and  that  the  United  States  were  authorised  by  law,  and 
fully  justified  in  resorting  to  the  remedy  by  distress,  to  enforce 
the  payment  of  the  said  balance:  the  United  States  do  there- 
fore request  that  the  injunction  granted  to  the  said  complain- 
ant in  this  case  may  be  dissolved,  and  that  they  may  be  per- 
mitted to  pursue  their  legal  remedies  for  the  recovery  of  the 
said  balance.  T&omas  Swann,  Att'y  U.  S, 

On  the  SOth  of  December  1830,  the  district  judge  having 
heard  the  counsel  on  behalf  of  the  complainant,  and  of  the 
United  States,  made  an  order  and  decree,  '<  that  the  said  Joseph 
Nourse  has  produced  satisfactdry  evidence  that  he  did,  for  a 
long  course  of  years,  render  various  services,  and  disburse 
large  sums  of  money  for  the  use  of  the  United  States,  and,  at 
their  request,  from  time  to  time,  made,  through  the  respective 
secretaries  of  the  treasury  of  the  United  States  for  the  time 
being;  which  services  and  disbursements  were  performed  and 
made  by  the  said  Joseph  Nourse,  over  and  above  the  services 
required  by  the  duties  of  his  office  as  register  of  the  treasury 
of  the  United  States,  for  which  said  extra  services  and  disburse- 
ments he  has  never  been  allowed  any  compensation  in  the 
Vol.  VI.— 3  L 


4S2  SUPREME  COURT. 

tUoltod  SlAtM  ▼.  Noiifte.] 

settlement  of  his  accounts  at  the  treasury  department:  and,  if 
being  by  the  court  deemed  expedient  to  ascertain,  by  the  re« 
port  of  auditors  to  be.  appointed  by  the  court  for  thatparpose, 
the' value  of  those  seryices,  and  the  compensation  to  which  the 
said  Joseph  Nourse  is  equitably  eintitled  therefor,  and  for  hit 
disbursements  as  aforesaid,  it  is  further  ordered,  that  Robert 
J.  Taylor,  Phineas  Janoey,  and  Colin  AuU,  be,  and  they  are 
hereby,  appointed  auditors  to  ascertain  the  said  value  and  com- 
pensation, and  to  report  thereon  to  this  court  without  debyf 
and  that  such  of  the  papers  and  evidence  in  this  cause  as  relate 
to  that  subject,  be  submitted  to  the  said  auditors  for  their  better 
information  thereon. 

The  auditors,  on  the  Slst  December  1830,  reported  as  fol- 
lows: 

The  subscribers,  appointed  auditors  by  the  decree  of  the 
court  in  the  above  cause,  made  on  the  SOth  day  of  this  month 
(of  which  a  copy  is  annexed),  to  value  the  services  of  the  com- 
plainant, and  Uie  compensation  to  which  he  is  equitably  en- 
titled for  the  same,  and  for  disbursements  of  public  money 
made  by  him,  at  the  request  of  the  United  Stat^  through  the 
respective  secretaries  of  the  treasury  for  the  time  being,  over 
and  above  the  services  required  by  the  duties  of  his  office  of 
register  of  the  treasury  of  the  United. States,  respectfully  re- 
port; that  it  appears  from  the  documents  and  evidence  0ub> 
mitted  to  them,  that,  from  the  10th  of  April  1790  to  the  31st 
of  May  1829,  thirty-nine  years,  one  month,  and  twenty«one 
days,  die  complainant,  as  agent  for  the  payment  of  contingent 
expenses  of  the  treasury  department,  for  stationary,  and  print- 
ing of  public  accounts,  for  payment  of  the  superintendent  and 
watchman  of  the  state  and  treasury  departments,  for  miscella- 
neous disbursements,  comprising  fifteen  different  agencies,  for 
advances jnade  to  sundry  persons  who  brought  from  the  seve- 
ral states  the  votes  for  presidents  and  vice  presidents  of  the 
United  States,  and  on  account  of  the  congressional  lihraryy 
disbursed  the  sum  of  nine  hundred  and  forty-three  tfaoasand 
three  hundred  and  eight  dollars  and  eighty-three  cents;  the 
services  rendered  in  which  said  agencies,  and  in  making  said 
disbursements,  were  over  and  above  the  services  required  of 
him  by  the  duties  of  his  office  as  rqpster  of  the  treasury  of  the 
Stales:  we  find,  tlia^  for  similar  service  where  ee 
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tpeeiil  proTisioD  had  been  made  by  law,  a  eommiirioii  of  t!Mro 
and  a  half  per  eeot  has  been  heretofore,  in  many  caieii  allow^ 
at  the  treamirjr  of  the  United  States;  and  we  are  of  opinion, 
that  a  oomminiion  of  two  aqd  a  half  per  eent  on  the  aaid  aom 
of  nine  hundred  «nd  forty  thouaand  and  three  hundred  and 
eight  dollars  and  eighty-three  cents,  amounting  to  the  sum  of 
twenty-three  thousand  Ave  hundred  and  eighty-two  dollars 
and  s^yenty-two  cents,  is  an  equitable  eompensation  foi^  the 
services  so  as  aforesaid  rendered  to  the  United  States  by  the 
said  Joseph  Nourse;  and  that  the  said  services  are  equitably 
worth  the  said  last  mentioned  sunur    ^ 

All  which  is  respectfully  submitted.    R.  J.  Tat](x>b,  Pair 
iiBAs  Jahhet,  Colzv  Attlb.     Alexandria,  Dec  31, 1830. 

Whereupon  the  following  ^decree  irtf  made  by  the  district 
judge,  on  the  4th  day  of  January  1831. 

And  at  a  court  continued  and  held  for  the  Said  district,  the 
4th  day  of  January  1831,  the  auditors,  Robert  J.  Taylor,  Pbl- 
neas  Janney,  and  Colin  Auld,  to  whom,  by  an  interlocutory 
order  of  this  court,  bearing  date  December  80th,  1830,  it  was 
referred  to  ascertain  the  i^ue  of  the  services  rradered  by  the 
complainant  to  the  defendant,  over  and  above  the  regular  offi- 
cial duties  attached  to  his  office  of  register  of  the  treasury  of 
the  United  States,  as  set  forth  in  said  interlocutory  order  as 
aforesaid,  having  made  and  returned  .their  report  to  the  court, 
bearing  date  the  31st  day  of  December  1830,  in  and  by  which 
the  said  auditors  state,  among  other  things,  that  a  commission 
of  two  and  a  half  per  cent  upon  the  sum  of  nine  hundred  and 
forty-three  thousand  three  hundred  and  eight  dollars  and 
ei^ty-three  cents,  amounting  to  the  sum  of  twenty-three  thou- 
sand five  hundred  and  eighty-two  dollars  and  seventy-two 
centj,  is  an  equitable  compensation  for  the  services  so  as  afore- 
said rendered  to  the  United  States  by  the  said  Joseph  Nourse; 
and  that  the  aaid  services  are  equitably  worth  the  said  last  men- 
tioned sum,  and  no  sufficient  reasons  having  been  presented  tO 
the  court  against  the  confirmation  of  said  report  of  aaid  audi- 
tors, it  is  thereupon,  this  4th  day  of  January  1831>  ordered, 
adjudged,  and  decreed,  that  the  said  report  be,  and  the  same 
is  hereby,  in  all  particulars,  confirmed  and  made  absolute. 

And  tfie  said  cause  now  also  coming  on  for  final  decision 
upon  said  report,  and  the  bill,  answer,  replication,  ezhibiii,  de* 
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positionsi  and  other  evidence  admitted  hf  the  ^Mfftiea,  and 
upon  the  equity  reaerved  under  and  by  the  aaid  interlocutory 
order,  it  is  further  ordered,  decreed  and  adjudged,  that  the 
injunction  heretofore  granted  in  thia  cause  be,  and  the  aame  is 
hereby  perpetuated;  and  that  the  aaid  defendants  be,  and  they 
are  hereby,  perpetually  enjoined  from  proceeding  further 
against  the  said  complainant  upon  the  warrant  of  distress  in 
the  bill  mentioned,  for  or  on  account  of  a  claim  or  demand^ 
for  the  recovery  of  which  the  said  warrant  of  distress  is- 
sued* 

The  United  States  appealed  to  the  circuit  court,  in  which 
court  a  motion  was  made  to  discuss  the  appeal,  which  was 
overruled.  The  circuit  court  affirmed  the  decree  of  the  dis* 
trict  judge,  and  the  United  States  prosecuted  this  appeal. 

The  motion  to  dismiss  the  appeal  was  argued  by  Mr  Coze 
and  Mr  Sergeant,  for  the  appellee;  and  by  Mr  Swann,  district 
attorney,  and  Mr  Taney,  attorney-general,  for  the  United 
States. 

For  the  appellee  it  waa  contended,  that  the  circuit  court  had 
no  juriadiction  to  entertain  an  appeal  from  the  decree  of  the 
district  judge;  and  that  therefore  no  appeal  will  lie  from  the 
circuit  court  to  this  court.  The  act  under  which  the  warrant 
was  issued  agpiinst  Mr  Nourse,  authorises  an  anomalous  pro- 
ceeding; and  as  it  assumes  a  penal  character,  subjecting  the 
party  who  resists  the  operation  of  it  to  the  penalty  of  ten  per 
cent  on  the  debt,  it  is  to  be  construed  with  a  strict  observanoe 
of  its  provisions.  No  right  of  appeal  is  given,  in  terms,  to  the 
United  States;  and  in  all  cases  under  the  judiciary  acts,  when 
an  appeal  is  given,  it  is  authorised  by  express  provisions. 

In  this  act  the  right  of  appeal  is  given  to  the  party  aggrieved 
only,  and  not  to  the  United  States:  they  not  being  aggrieved, 
cannot  have  an  appeal;  as  the  language  of  the  law  authorises 
it  in  favour  of  the  person  against  whom  Uie  i^arrant  has  issued, 
and  his  appeal  is  to  a  judge  of  the  supreme  court 

The  appeal  now  bdbre  the  court  has  been  taken  as  if  {Ms 
was  the  case  of  an  ordinary  suit:  but  this  is  deniod.  The  de- 
cree is  not  that  of  a  court;  the  proceeding  is  before  the  district 
judge,  not  in  his  eharacter  as  composing  the  district  court 
The  bill  for  an  injunction  may  be  preferred  to  any 
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judge  of  any  district;  and  is  not  confined  to  the  district  judge 
of  the  district  where  the  party  resides.  The  United  States 
are  not  brought  into  court.  They  may  not  appear.  The  whole* 
proceeding  is  that  of  a  judge,  not  judicially.  The  directions 
of  the  statute  must  be  pursued.  Cited,  Bac*  Ab.  stat  C.  3 
Mass.  307.  1  Paine,  406.  6  Dane's  Ab.  593.  A  new  remedy 
or  new  jurisdiction  is  not  to  be  extended  when  it  is  summary. 
6  Dane's  Ab.  596.  If  the  decision  of  the  district  judge  had 
been  against  Mr  Nourse,  he  could  not  have  had  an  appeal. 

All  the  authority  of  the  circuit  and  district  courts  of  the 
United  States  is  derived  from  the  statutes;  and  in  the  law 
organizing  those  courts,  no  right  of  appeal  in  such  a  case  is 
allowed. 

There  is  no  force  in  the  argument  ab  inconvenienti,  when 
urged  for  the  United  States.  The  government  had  a  right  to 
proceed  in  the  ordinary  cpurse;  and  by  so  doing,  all  the  right  to 
have  a  final  judgment  in  this  court  upon  their  claim  could  have 
been  exercised.  But  if  another  mode  is  chosen,  they  are 
bound  by  it;  and  it  is  not  a  subject  of  complaint  that  they  niust 
be  regulated  by  the  law,  the  provisions  of  which  they  have 
voluntarily  elected  to  employ.' 

The  decisio)!  of  this  court  in  the  case  of  Bullock,  a  case 
arising  in  Georgia  seven  years  ago,  determined  the  principle 
contended  for  on  the  part  of  the  appellee.  The  opinion  of 
Mr  Justice  Johnson  in  that  case,  which  was  that  no  appeal 
could  be  taken  by  the  United  States  from  the  decision  of  the 
district  judge,  must  have  been  known  to  the  treasury;  and  it 
should  l^e  considered  as  having  settled  the  law.  (a) 

(a)  Tba  proceedings  in  the  cue  of  die  United  Sutet  v.  Bollock,  leftrred  to  ic 
tbe  argomentt,  were  u  followt. 

District  of  Georgia.  In  the  district  court.  United  States  r.  A.  S.  Bulioek. 
Petition,  Ice. 

Ttiis  case  is  brought  iMfoie  me  spin  by  a  petition  in  nature  of  a  petition  for 
leave  to  file  a  bill  of  reriew.  In  order  to  a  correct  understanding  of  this  pro- 
ceeding It  is  necessary  to  observe,  that  on  the  8d  September  1822,  a  warrant  of 
distress  issued  from  the  treasury  department  against  the  defendant,  stating  that  he 
was  in  arrears  and  indebted  to  the  United  States  in  a  certain  sum  of  money,  and 
directing  the  marshal  of  this  district  to  proceed,  by  levy  and  sale  of  the- defend- 
ant's property,. and  if  a  deficiency  should  happen,  to  arrest  his  person.  While 
the  BMTshai  was  proceeding  as  directed,  tbe  defendant  filed  a  bill  of  compbint 
before  me,  and,  after  consideration,  an  injunction  was  allowed,  according  to  tbe 
act  of  congress  of  15th  May  1820.    Upon  the  hearing  of  a  motion  Ibr  a  dissolu- 
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The  act  under  which  the  warrant  was  issued  ag^nat  Mr 
Noune^  is  not  a  judiciary^  but  a  treasury  aet     It  was  passed 

tloa  of  the  lq|aiietioii,  it  wu  fouDil  nccsMtry  to  Mibnlt  the  •ccoaatt  to  andltoif , 
which  WM  done;  tnd  iheir  report  returaod  and  filed.  The  defendeot  paid  the 
smoant  a^jadged  to  be  doe  to  the  United  Statet,  and  tbocaee  there  reaCed.  The 
United  Staiee  now  petition  for  a  le-hearlbg  of  the  cause,  afiesing  that  new  and 
other  trideoce  liaa  been  dieeorered  lince  the  hearing*  which  It  waa  not  in  their 
power  to  prodnee  at  that  tine.  The  qoeation  now  before  me  la,  ha?e  I  now  the 
power  and  authority  to  reriew  my  own  deterrainationa,  under  the  act  of  eongreie 
before  mentioned.  I  muet  give  to  that  part  of  the  act  relating  to  the  caae  now 
before  pie  aoch  a  conatraction  aa  it  raquirea,  havhig  in  view  the  intention  of  the 
legialatnre.  It  will  be  observed,  that  there  wu  no  eipilty  Jurisdiction  given  to 
tbo  distHet  oourtf  at  their  organisation;  but  by  an  tet  of  congress,  district  Judges 
were  allowed  to  grant  iijunctlons  In  all  cases,  which  before  was  confined  to 
supreme  court  Judges;  and  this  authority  was  very  limited.  Now  it  appears  to 
ine  it  never  was  the  meaning  or  Intention  of  the  act  of  the  15th  Hay  1810,  to 
grant  all  and  unlimited  equity  powers  to  district  Judges;  but  rather  a  limited 
snthorlly  to  grant  or  not,  dlsoolve  or  continue  iijonctlonsy  in  such  caaea  alone  ae 
the  aet  contemplates;  to  grant  to  complainants  a  hearing,  and  adQust  according  to 
equity  and  Justice  the  real  balance  doe  th*  United  States;  and  direct  the  wamuiC 
of  distrees  to  be  proceeded  on  or  restrained  accordingly:  and  here  I  take  the 
power  and  authority  of  district  j  idges  eease.  But  It  Is  said,  that  the  district  court 
is  a  court  of  record,  and  all  courts  of  record  are  authorised  and  hare  powor  to 
cowoet  their  own  errors. 

This  is  true  of  common  law  courts,  but  not  so  of  the  United  Slates  courto; 
they  are  courts  created  by  statute,  their  Jurisdiction  Umiled  and  theh  errors  eor- 
rocted  by  higher  tribunals.  And  In  aU  cases  like  the  one  now  before  me,  Indl- 
vidnals  are  provided  for,  and  if  the  United  Sutes  are  not,  it  la  bocauee  the  act 
itself  hi  this  respect  Is  deficient.  Congress  thought  proper  to  grant  this  summary 
mode  of  proceeding,  and  it  Is  with  courts  to  puiaoe  It,  and  take  It  as  they  find  It. 
Upon  the  wholOy  I  am  of  opinion  that  the  petition  ought  and  mnat  be  dismissed 
Ibr  want  of  Jurisdiction  or  authority  to  proceed  in  the  case.  I|  is  to  be  ramarfcoif, 
that  had  I  the  power  to  proceed,  It  is  extremely  doubtful  whether  the  peUtionen 
bring  thessselvoe  within  the  rules  prescribed  by  courts  of  oqulty  ftr  gtantfng  a. 
bin  of  review,  for  the  receipt  that  now  aeome  to  have  been  found  waa  always  In 
the  department— It  was  about  eight  yeara  before  it  was  looked  ibr,  and  then  cer> 
tified  to  be  loot  or  burnt: — whether  reaaonable  diligence  hao  been  made  use  of  to 
seeich  for  It,  b  yet  very  questionable.  It  is  ordered  that  the  petition  ho  Hih 
ariasod.  i.  Cvtiae. 

Bstmct  ftom  the  mfarates  of  the  district  <o«t.  '4  June  ISSf. 

GaoaoB  Ounr,  Cleik. 
StotssMitf^i^Ths  sppneatlen  to  the^distilct  Judge  was  ibr  a  rs-Jbisriiy.   II 


1.  Becsess  in  theopfailott  of  that  Judge,  the  act  of  the  IM  May  1810  did  Ml 
veal  In  the  dialriec  ooart  fnuml  and  wittsitlMl  sffiri%  powora;.  bat  measly  gsvs 
n  yirisi  irtfcsfily,  which  havtog  htm  sascirfsrf,  conld  nst  now  ho  rssiwosd  by 
flmi  coQft. 

S.  |rihsoo«theddberatlonsiypoworlOfraatars*hearing,fheUnilsdStslss 

had  aet  eetillsd  thssMslvss  ts  H,  havtaff  bosa  goH^  of  Isshsi.' 
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for  eertain  purpoies;  and  if  it  does  not  aecompliah  those  pur- 
poses, let  there  be  other  legislaitve  provisions. 

The  sppelhte  power  of  this  court  is  not  to  be  inferred  from 
doubtful  expressions  in  the  law.  Those  who  assert  the  power, 
are  bound  to  show  its  ezistenee  affirmatively;  they  must  show 
thiS|  by  the  express  terms  of  some  act  of  congress.  It  must  be 
found  in  the  act  itself,  or  in  some  other  law* 

The  act  of  congress  under  which  the  warrant  was  issued, 
gives  no  appeal  expressly— none  by  reference  or  by  implica- 
tion; nor  does  it  give  such  a  proceeding  as  in  its  nature  sup- 
poses an  appeal,  but  exactly  the  contrary.  To  establish  the 
right  of  appeal  under  this  law,  it  is  necessary  to  maintain  that 
in  every  case  in  which  tf  judge  is  called  upon  to  act,  the  right 
of  appeal  exists. 

In  the  very  nature  of  the  proceedings  there  is  an  inconsist- 


Under  iIm  directloD  of  di«  prefldent  or  the  Uoitod  Stat«f,tlio  •ttomoy-geiMitl 
rabmiltod  to  the  lopreiDO  court  a  motion  for  a  mandamua*  loquiiinf  tbo  disCikt 
Judge  to  proetid  to  rc-Aeor  the  eotw e. 

Tbt  attomoy-genortl  mtntionod  to  tbo  court  tbo  caae  of  tho  United  StatM  t. 
LawTonco,  S  DaU.  ^,  and  fUffOf ted  tlie  dou^t  arU log  from  that  cafe.  It  waa  a 
refutat  to  grant  a  mandamoa  to  a  diatrict  Judge,  for  rerofing  to  iffiie  a  teommf ' 
declaring  tliat  thia  court  would  not  compel  the  dtotrict  Judge*  while  aeSng  In  a 
Judicial  capacity,  to  decide  aceoiding  to  the  dictatea  of  any  other  Judgment  birt 
hie  own. 

The  fupreme  court  refuMd  the  motion,  in  the  principal  caae;  without  aaiigoing 
lie  reaaona  at  large; 

Supreme  Court  of  the  United  Slatee  of  January  Term,  %x  parte  The  United 
Sutea.    In  Uie  matter  of  Uie  United  Statea  ▼.  Ar^iiald  S.  Bullock,  Ice. 

Mr  Altomcy- General  moved  the  court  for  a  rule  to  be  aorred  on  the  dlitrict 
Judge  of  the  United  Statea  for  the  dietiict  of  Georgia,  commanding  Um  to  be  and 
appear  before  thia  court,  to  ahow  cauae  why  a  mandamua  abonid  not  be  awarded 
to  the  aald  dietrict  Judge,  commanding  him  to  proceed  In  the  caae  of  The  United 
Btatee  ▼•  Arcliibald  8.  Bollock,  collector,  lu.  The  conaiderallon  «f  which  mo- 
tion  it  ordered  to  be  poftponed.    March  6, 18S0. 

Ez  partd  The  United  8latea.  Id  Jbe  matter  of  the  United  Sutee  t.  Archibald 
B.  BoOock,  Im. 

On  cooalderatlon  of  the  motion  made  by  If  r  Attomey^-General,  on  a  prior  day 
ef  Uiie  term,  to  wit,  on  Setnrday  the.  Jib  day  of  March  of  tbe  pretent  term  of  thia 
court,  for  a  rule  to  be  Mrved  on  the  dla^  Judge  of  tbe  United  Statea  for  the  dia- 
trict of  Georgia,  requiring  him  to  be  anf  appear  before  thia  court,  to  ahow  cauae 
why  a  mandamua  ahouM  not  be  awarded  ta  the  eald  diatrict  Judge  commanding 
him  to  proceed  in  the  caae  of  the  United  StMM  v.  Archibald  S.  Bullock,  col- 
lector, kc.i.  It  ij  ordered  and  adjudged  by  tbja  court,  that  the  eald  motion  be, 
and  tbe  aame  to  hereby  ofemilcd;  and  that  the  rale  prayed  for  be,  and  tbe 
to  hereby  refoaed. 
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ency  with  a  right  to  appeal  Id  the  government;  and  taeh  a 
right  if  in  oppofition  to  the  policy  of  the  law.  The  puq>08e 
of  the  law  was  to  give  a  summary  process  in  cases  of  extreme 
urgency;  but  an  appeal  would  defeat  this  object^  as,  if  the 
United  States  could  appeal,  so  could  the  defaulter.  The  act 
establishes  a  system  of  its  own;  and  the  court  cannot  go  out  of 
the  law  for  its  aid,  or  to  introduce  or  engraft  upon  it  that  which 
it  does  not  direct  or  authorise. 

Nor  is  the  right  of  appeal  given  in  any  other  act  of  congress. 
It  is  conceded  that  it  does  not  exist  under  the  judiciary  act  of 
1789;  but  it  has  been  asserted  that  it  may  prevail  under  the 
act  of  1803. 

But  this  position  is  not  correct  The  act  of  1603  gives  no 
appeal  from  the  district  judge,  nor  does  it  give  an  appeal  in 
equity,  for  the  district  judge  has  no  equity  jurisdiction.  When 
he  exercises  that  jurisdiction,  it  is  as  a  judge  of  the  circuit 
court  The  aj^al  from  the  district  judge  is  given  by  that  act 
in  cases  of  common  law,  and  in  admiral^  and  maritinie  cases. 

But  this  point  has  been  decided  in  the  case  of  the  United 
States  V.  Goodwin,  7  Cranch's  Rep.  108,  by  which  it  has 
been  adjudged  that  the  act  of  1803  does  not  apply.  Cited  also, 
8  Patera's  Cond.  Rep.  436,  and  the  notes  of  cases  collected 
there.     Cited  also,  6  Cranch's  Rep.  233,  235. 

For  the  United  States,  Mr  Swann  and  the  attorney-general 
contended,  that  the  jurisdiction  of  the  court  was  manifest,  and 
was  essential  to  preserve  the  rights  of  the  United  States.  A  new 
remedy  given  by  a  statute,  does  not  require  an  express  provi- 
sion for  an  appeal;  this  right  results  from  the  general  power  of 
this  court  over  the  inferior  courts. 

Equity  jurisdiction  is  given  to  the  district  judges,  and  there 
is  incident  to  this  grant  of  power,  all  that  is  required  to  the 
completion  of  ample  justice  to  both  the  parties.  The  rif^t  to 
an  appeal  is  necessary  to  thii^  or  how  else  shall  it  be  attained. 
The  law  is  exceedin^y  special  in  providing  an  appeal  by  the 
party  aggrieved. 

It  is  eonsidered  that  the  district  judge  proceeded  in  this  ease, 
as  a  casein  the  district  court;  and  from  thai  court  diere  wis  an 
appeal  to  the  cireoit  eourtp  and  bom  that  court  to  this  eonit 
The  question  now  before  this  coort,  is  not  whether  tbediotriel 
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or  circuit  eourt  had  juriadiction.  That  ^eation  may  eome  up 
when  the  argument  takes  place  oo  the  merits,  but  cannot  arise 
on  a  motion  to  dismiss  the  cause. 

The  onljr  question  here  is,  whether  this  court  will  take  juris- 
diction oyer  a  decree  of  the  circuit  court,  when  the  subject  was 
within  its  jurisdiction. 

The  original  proceedings  were  on  the  part  of  the  United 
States,  but  thpse  summary  proceedings  are  not  now  in  review. 
By  the  filing  of  the  bill,  the  casahas  become  one  in  equity,  and 
is  to  be  governed  by  all  the  rules  of  equity  proceedings.  It 
ha's  become  a  proceeding  by  a  debtor  against  the  United  States; 
the  United  States  have,  by  instituting  their  proceeding?  unde^ 
the  act,  consented  to  be  sued;  and  the  bill  filed  by  Mr  Nourse, 
is  for  relief  from  the  judgment  against  him. 

The  district  judge  could  not  act  in  the  case  but  judicially, 
whether  in  or  out  of  court.  He  could  not  hear  the  merits  out 
of  court,  nor  could  he,  but  in  court,  grant  or  dissolve  the  in- 
junction. The  law  contemplates  a  hearing  in  court:  an  issue 
joined  or  assumed  to  be  joined;  by  exempting  the  United  States 
from  answering.  This  is  necessarily  implied  by  diiecting  the 
proceedings  << to  be  the  same  as  in  other  cases." 

All  the  proceedings  after  the  application  for  the  injuQCtion 
are  judicial,  and  in  court,  on  a  regular  proceeding  in  equity. 
The  power  is  given  to  the  district  judge,  for  the  purpose  of 
stopping  the  ezteution;  and  It  is  similar  to  an  application  for 
an  injunction  in  any  other  case«  The  words  *^m»  in  other 
cases,''  refer  to,  and  authorise  all  the  ordinary  proceeding? 
in  a  chancery  suit 

The  act  of  1803,  giving  an  appeal,  extends  to  decrees  id 
cases  like  this.  The  decree  of  the  district  court  was  e  final 
decree,  and  was  therefore  within  the  general  language  of  that 
act  It  gives  an  appeal  from  all  final  decrees,  of  a  certain 
amount;  and  all  the  powers  subsequently  given  to  the  district 
courts,  where  final  decrees  are  made,  are  under  the  influence 
of  that  law,  and  become  subject  to  the  revision  of  the  superior 
courts.  Cited,  6  Cranch,  51,  333.  5  Crancb,  317.  8  Cranch, 
1151. 

Mr  Justice  M'Lxam  delivered  the  opinion  of  the  Court 
Vol.  VI.— 3  M 
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A  motion  is  made  by  the  couDsel  for  the  defendant,  the  ap- 
pellee, to  dismiss  this  suit  for  want  of  jurisdiction. 

The  proceedings  in  this  case  were  instituted  by  the  govern- 
ment,  under  an  act  of  congress  <<  providing  for  the  better  organ- 
ization of  the  treasury  department/'  passed  the  15th  of  May 
1820. 

By  the  second  section  of  this  act,  it  is  provided,  <<  that  from 
and  after  the  30th  day  of  September  next,  if  any  Collector  of 
the  revenue,  receiver  of  public  money,  or  other. officer,  who 
shall  have  received  the  public  nnoney  before  it  is  paid  into  the 
treasury  of  the  United  States,  shall  fail  to  render  his  account, 
or  pay  over  the  same,  in  the  manner  or  within  the  time  re^ 
quired  by  law,  it  shall  be  the  duty  of  the  first  comptroller  of 
the  treasury  to  cause  to  be  stated  the  account  of  such  collector, 
recover  of  public  money,  or  other  officer,  exhibiting  truly  the 
amount  due  to  the  United  States,  and  certify  the  same  to  the 
agent  of  the  treasury,  who  is  hereby  authorised  and  required 
to  issue  a  warrant  of  distress,  against  such  delinquent  officer 
and  his  sureties,,  directed  to  the  marshal,  &c.  who  is  authorised 
to  collect  the  sum  remaining  due,  by  distress  and  sale  of  the 
goodrf  and  chattels  of  such  delinquent  officer,  on  ten  days'  no* 
tice,  &c.;  and  if  the  goods  and  chattels  be  not  sufficient  to  satisfy 
the  said  warrant,  the  same  may  be  levied  upon  the  person  of 
such  officer,  who  may  be  committed  to  prison,  there  to  remain 
until  discharged  by  due  course  of  law.'' 

The  fourth  seetion  provides,  that  if  any  person  should  con- 
rider  himself  aggrieved  by  any  warrant  issped  under  this  act^ 
he  may  prefer  a  bill  of  complaint  to.  any  district  judge  of  the 
United  States,  setting  forth  therein  the  nature  and  extent  of 
the  injury  of  which  he  complains;  and  hereupon  the  judgp 
aforesaid  may,  if  in  his  opinion  the  case  requires  it,  grant  ah 
injunction  to  stay  proceedinJ;s  on  such  warrant  altogether,  or 
for  so  much  thereof  a^  the  nature  of  the  case  requires;  but  no 
injunction  shall  issoe  until  the  party  applying  for  the  same 
shall  give  bond  and  sufficient  security,  conditioned  for  the  per- 
fiMrmanee  of  such  judgment  as  shall  be  awarded  against  the 
complainant,  in  such  amount  as  the  judge  granting  the  injune- 
tipn  shall  prescribe;  nor  shall  the  issuing  of  such  iojunetioniA 
any  manner  impair  the  lien  pniduced  by  the  issuing  of  such 
warrant    And  the  same  proceedings  shall  be  bad  on  sydi  »• 
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junction  as  in  other  cases,  except  that  no  answer  shall  be  neces> 
sary  on  the  part  of  the  United  States;  and  if  upon  dissolving 
the  injunction  it  shall  appear  to  the  satisfaction  of  the  judge 
who  shall  decide  upon  the  same,  that  the  application  for  the 
injunction  was  merely  for  delay,  in  addition  to  the  lawful  in* 
terest,  the  judge  is  authorised  to  add  such  damages,  as  with 
the  interest,  shall  not  exceed  the  rate  of  ten  per  cent  per  annum 
upon  the  principal  sum.'' 

The  fifth  section  provides,  that  such  injunctions  may  be 
granted  or  dissolved  by  such  judge,  either  in  orout  of  court 

And  in  the  ninth  section,  <<  that  if  any  person  shall  consider 
Jiimself  aggrieved  by  the  decision  of  such  judge,  either  in  re- 
fusing to  issue  the  injunction,  or,,  if  granted,  on  its  dissolution, 
it  shall  be  competent  for  such  person  to  lay  a'  copy  of  the  pro- 
ceedings had  before  the  district  judge,  before  a  judge  of  the 
supreme  court,  to  whom  authority  is  given,  either  to  grant  an 
injunction  or  permit  an  appeal,  as  the  case  may  be,  if,  in  the 
opinion  of  such  judge  of  the  supreme  court,  the  equity  of  the 
case  requires  it;  and  thereupon  the  same  proceedings  shall*  be 
had  upon  such  injunction  in  the  circrit  court  as  are  prescribed 
in  the  district  court,  and  subject  to  the  same  conditions  in  all 
respects  whatsoever.'' 

ITnder  these  provision^  a  warrant  of  distress  was  issued 
against  the  defendant,  as  late  register  of  the  ti^,asury  of  the 
United  States,  for  the  sum  of  eleven  thousand  seven  hundred 
and  sixty-nine  dollars  and  thirteen  cents;  which  was  alleged 
to  be  a  balance  found  against  him  in  favour  of  the  United 
States,  on  a  final  settlement  of  his  accounts. 

On  presenting  his  bill  to  the  district  judge,  setting  forth 
that  he  was  not  indebted  to  the  UhUcd  States,  the  defendant 
obtained  the  allowance  of  an  injunction,  and  it  was  issued  on 
his  giving  the  requisite  security. 

On  the  2d  of  January  1830,  although  not  required,  the  at- 
torney of  the  United  States  filed  an  answer  to  the  bill,  and,  by 
consent,  the  cause  came  on  to  be  heard;  when,  on  motion,  the 
injunction  was  dissolved,  and  it  was  agreed  that  if  the  cause 
should  be  appealed  to  the  circuit  court,  that- a  general  replica- 
tion might  be  filed,  and  either  party  have  liberty  to  take  and 
file  such  testimony  as  might  have  been  taken  in  the  district 
court 
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Afterwards,  in  September  1830,  it  was  agreed  between  the 
parties,  tliat  **  the  order  for  the  dissolution  of  the  injunction, 
and  the  decree  dismissing  the  bill,  having  been  made  under  a 
misapprehension  that  the  evidence  might  be  taken  in  the  cir- 
cuit court  upon  the  appeal,  should  be  set  aside,  and  the  cause 
be  reinstated  upon  the  docket  of  the  district  court  at  the  next 
term,  and  that  it  should  be  set  for  hearing  at  that  term;  and 
that  testimony  should  be  taken,"  &c. 

In  pursuance  of  this  agreement,  the  cause  was  docketed  in 
the  district  court;  and  on  the  20th  of  December  1830,  the  ac- 
counts exhibited  by  both  parties  were  referred,  by  the  court, 
to  auditors,  who,  on  the  4th  of  January  1831,  reported  that 
the  defendant,  for  certain  specified  services,  which  he  had 
rendered  the  United  States,  and  for  which  he  had  received  no 
compensation,  was  justly  entitled  to  the  turn  of  twenty-three 
thousand  five  hundred  and  eighty-two  dollars  and  seventy-two 
cents.  This  report  having  been  duly  considered  by  the  court, 
was  <<  confirmed  and  made  absolute;"  and  the  injunction  was 
decreed  to  be  perpetual. 

From  this  decr^,  an  appeal  was  taken  by  the  government 
to  the  .circuit  court 

And  afterwards,  the  following  decree  was  made  in  that 
court:  << whereupon,  the  record  and  proceedings  aforesaid, 
with  the  abstracts  and  accounts,  and  all  things  thereto  relating^ 
having  been  read  and  fully  understbod;  and  after  argument  of 
counsel,  and  mature  deliberation  thereon  had  by  the  court 
here,  for  that  it'appears  to  the  said  court  that  there  is  no  error 
in  the  decree  in  the  record  and  proceedings  aforesaid,  nor  in 
the  giving  of  the  said  decree;  therefore  it  is  considered  by  the 
court  .here,  that  the  said  decree,  given  in  form  aforesaid,  be  in 
all  things  affirmed  and  stand  in  full  force  and  effect" 

From  this  decree  an  appeal  was  taken,  by  the  government, 
to  this  courts  and  the  dismission  of  this  appeal  is  the  object  of 
the  present  motion. 

The  summary  proceedings,  authorised  by  the  recited  act, 
were  designed  to  secure  the  interests  of  the  government  in 
cases  where  the  ordinary  process  of  law  would  be  inadequate. 
To  provide  for  such  emergencies,  the  treasury  department  is 
vested  with  extraordinary  and  responsible  powers;  and  to 
guard  the  rights  of  the  citicens  from  any  abuse  by  the  exercise 
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of  these  powers,  s  special  authority  is  givea  to  a  district  jadge 
of  the  United  States,  or  one  of  the  judges  of  thia  court,  to 
arrest  the  proceedings  by  granting  an  injunction. 

The  judge  who  allowa  the  injunction,  may  extend  it  to  the 
whole  or  a  part  of  the  demand  of  the  government,  as  the  equity 
of  the  case  may  require.  He  may  grant  such  injunction  or 
dissolve  it,  either  in  or  out  of  court  As  the  proceedings  on 
this  injunction,  in  regard  to  the  merits  of  the  case,  are  to  be 
the  same  as  in  other  cases  of  injunction,  and  may  be  had  before 
the  judge,  out  of  court,  and  as  the  district  court  possesses  no 
chancery  powers,  the  jurisdiction  given  by  this  act  must  be 
limited  by  it. 

If  the  party  be  aggrieved,  either  by  the  refusal  of  the  judge 
to  grant  the  injunction,  or  by  his  dissolving  rt,  an  appeal  may 
be  allowed  to  the  circuit  court,  by  a  judge  of  the  supreme 
court.  As  this  special  mode  is  pointed  out,  by  which  an 
appeal  from  the  decision  of  the  district  judge  to  the  circuit 
court  may  be  taken,  it  negatives  the  right  to  an  appeal  in  any 
other  manner. 

Whilst  congress  seemed  disposed  to  protect  the  citizen  from 
oppression  by  the  exercise  of  the  extraordinary  powers  vested 
in  the  government  under  the  act  of  1820,  they  were  not  willing 
that  the  proceedings  should  be  arrested,  except  upon  equitable 
ground.  No  provision  is  made  in  the  act  for  an  appeal  by  the 
government;  but  It  is  insisted  that  this  right  is  secured  by 
the  general  provisions  of  the  act  of  1803. 

By  the  second  section  of  this  act  it  is  provided,  <<  that  from 
all  4nal  judgments  or  decrees  in  any  of  the  district  courts  of 
the  United  States,  an  appeal,  where  the  matter  in  dispute,  ex- 
elusive  of  costs,  shall  exceed  the  sum  or  value  of  fifty  dollars, 
shall  be  allowed." 

This  act  authorises  an  appeal  from  a  decree  or  judgment  of 
the  district  court,  rendered  in  the  ordinary  exercise  of  its 
jurisdiction,  which  is  limited  to  cases  at  law,  and  of  admiralty 
and  maritime  jurisdiction.  It  may  be  admitted,  that  an  en- 
largement of  the  powers  of  the  district  court,  by  giving  a  new 
remedy,  would  not  require  a  special  provision  to  secure  the 
right  of  appeal:  but  if  a  new  jurisdiction  be  conferred,  and  a 
special  mode  be  provided,  by  which  it  shall  be  exercised^  it  is 
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dear  that  the  remedy,  cannot  be  extended  beyond  the  provl- 
siona  of  the  aet. 

If  provision  bad  not  been  made  in  the  act,  allowing  an  appeal 
to  the  aggrieved  party,  under  the  sanction  of  a  judge  of  the 
supreme  court,  he  could  take  no  appeal  from  the  decision  of 
the  district  judge.  And  as  there  is  no  provision  in  the  act, 
authorising  an  appeal  by  the  government;  is  it  not  equally 
clear  that  it  can  .teke  no  appeal? 

In  judicial  proceedings,  no  exclusive  rights  are  given  to  the 
government  in  this  respect  over  other  suitors,  except  by  statu- 
tory provisions.  From  a  decision  of  the  district  judge,  out  of 
court,  how  could  the  government  appeal  to  the  circuit  court 
It  is  no  answer  to  this  question,  that  the  decree  under  consi- 
deration was  made  by  the  district  Judge  in  court.  The  right 
to  an  appeal  cannot  depend  upon  this  contingency,  and  the 
objection  to  the  appeal  in  one  case  is  as  strong  as  in  the  other* 

The  government  consents  to  have  the  nummary  proceedings 
instituted  by  its  officers  arrested  on  certain  conditions,  and 
gives  a  right  to  the  aggrieved  party  to  carry  his  complaint  to 
the  circuit  court;  but  no  appeal  is  provided  for,  or  seems  to  be 
contemplated,  in  behalf  of  the  government.  Having  submitted 
itself  to  the  special  jurisdiction  created  by  the  act,  it  is  as  much 
bound  by  the  decision  of  the  judge  as  an  individual;  and  can 
claim  no  exemption  from  the  decisioli,  by  appeal  or  otherwise, 
which  does  not  belong  equally  to  the  other  party,  independent 
of  any  special  provision* 

Having  the  power  to  collect  in  this  summary  mode  the  suoi^ 
due  from  an  individual,  as  established  by  the  bodks  of  the 
treasury,  the  legislature  may  have  considered  that  the  interest 
of  the  government  would  be  safe  in  the  hands  of  the  judge^  to 
whom  the  special  jurisdiction  is  given. 

It  is  objected,  that  in  the  consideration  of  this  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction,  the  court  cannot 
look  beyond  Uie  decree  which  was  made  in  the  circuit  court 
And  that  as  that  court  apparently  had  jurisdiction,  thb  being 
a  chancery  proceeding,  its  jurisdiction  can  only  be  questioned^ 
if  at  ally  on  the  final  hearing* 

In  the  discastton  of  the  motion^  the  jurisdiction  of  the  eir^ 
euit  court  has  been  fully  investigated  on  both  sides;  and  the 
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question  must  be  considered  as  much  before  the  court  as  it 
could  be  on  the  final  hearing.  This  being  a  case  in  chancery, 
a  motion  to  dismiss  for  want  of  jurisdiction  may  involve  all 
objections  to  the  jurisdiction,  which  may  be  urged  withouc  a 
consideration  of  the  merits  of  the  case. 

If  it  clearly  appear,  that  the  circuit  court  had  no  jurisdiction 
In  this  case,  still  this  court  may  take  jurisdiction,  so  far  as  it 
regards  the  proceedings  had  before  the  circuit  court;  but  those 
proceedings,  being  wholly  unauthorised,  must  be  annulled  or 
reversed..  This  court,  however,  in  Quch  case,  can  take  no 
further  jurisdiction  of  the  cause.  They  .cannot  remand  the 
cause  for  further  proceedings  to  the  circuit  court,  because  that 
court  has  no  jurisdiction;  and  they  cannot  retain  the  cause  here 
for  further  proceedings,  because  this  court  can  exercise  no  ap. 
pellate  jurisdiction  which  is  not  given  to  it  by  statute. 

Upon  a  deliberate  consideration  of  the  case,  the  court  are 
clearly  of  the  opinion,  that  the  special  jurisdiction  created  by 
the  act  of  1820,  must  be  strictly  exercised  withiii  its  provi- 
sions. A  particular  mode  is  provided,  by  which  an  appeal 
from  the  decisioii  of  the  district  judge  may  be  taken;  conse- 
quently, it  can  be  taken  in  no  other  way.  No  provision  is 
made  for  an  appeal  by  the  government,  of  course  none  was 
intended  to  be  given  to  it 

There  is  another  point  of  view  in  which  this  case  may  be 
considered,  and  which  is  equally  conclusive  sgainst  the  juris- 
diction of  this  court  The  jurisdiction  of  the  district  court  is 
limited  to  cases  at  law,  and  of  admiralty  and  maritime  juris- 
diction. From  all  decrees  over  a  certain  amount,  in  the  latter, 
appeals  may  be  taken  to  the  circuit  court;  but  judgments  of 
law  must  be  removed  by  writ  of  errdr. 

In  the  case  of  the  United  States  v.  Goodwin,  reported  in  7 
Cranch,  108,  this  court  decided,  that  no  writ  of  error  lies  to 
reverse  the  decision  of  a  circuit  court  in  a  civil  action,  which 
had  been  brought  to  that  court  from  the  district  court  by  writ 
of  error.  This  decision  was  made  under  the  provision  of  the 
twenty-second  section  of  the  judiciary  act  of  1799;  which  sub- 
jects no  cause  to  revision  in  the  supreme  court  by  writ  of  error 
that  was  brought  from  the  district  to  the  circuit  court,  in  any 
other  way  than  by  appeal.  And  as  no  cause,  except  of  admi- 
ralty and  maritime  jurisdiction,  coild  be  so  appealed,  it  fol- 
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lowed,  under  that  act,  that  laeh  eaiea  only,  eomiog  from  the 
district  to  the  circuit  court,  could  b«  taken  to  the  e^preme 
court  on  a  writ  of  error. 

The  act  of  ISOS,  which  proyidea  that,  '^  from  all  final  judg« 
menta  or  decrees  in  any  of  the  district  courts,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
or  Taloe  of  fifty  dollars,  shall  be  allowed  to  the  circuit  court;'^ 
made  no  alterattona  in  the  law  of  1789,  as  it  respects  appeals 
to  the  circuit  court,  except  in  reducing  the  sum  or  matter  in 
controversy  from  three  hundred  to  fifty  dollars,  on  which  such 
appeals  shall  be  allowed.  The  above  provision  had  no  refer- 
ence to  a  chancery  proceeding,  as  the  district  court  is  not 
vested  with  chancery  powers;  and  the  worda,  « final  judg- 
ments  or  decrees,''  refer  to  judgments  and  decrees  in  cases 
of  admiralty  and  maritime  jurisdiction.  It  therefore  followi^ 
that  in  such  bases  only,  haa  the  law  authorised  an  appeal  from 
the  district  to  the  circuit  court 

In  the  second  section  of  the  act  of  1803,  it  is  also  provided, 
<<  that  from  all  final  judgments  or  decrees  rendered,  or  to  be  ren« 
dered,in  any  circuitcourt,in  any  cases  of  equity,  of  admiralty  and 
maritime  jurisdiction,  and  of  prize  or  no  prize,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  aum  or 
value  of  two  thousand  dollars,  shall  be  allowed  to  the  supreme 
court''*  This  provision,  so  far  modifies  the  twenty-second 
section  of  the  act  of  1789,  aa  to  allow  appeals  to  be  taken' from 
the  judgments  or  decrees  of  the  circuit  court  in  cases  of  admi* 
ralty  and  maritime  jurisdiction;  though  such  causes  may  have 
been  brought  to  the  circuit  court  by  an  appeal  from  the  die* 
trict  court  An  appeal  is  substituted  by  this  act  instead  of  a 
writ  of  error,  to  remove  such  causes  from  the  circuit  to  the 
supreme  court 

It  might  have  been  contended  in  the  case  of  the  United 
States  V.  Goodwin,  as  it  has  been  argued  in  this  case,  that  as 
the  supreme  court  bad  power  to  revise  the  judgments  of  the 
eiccuit  court,  they  could  not  dismiss  the  writ  of  error  in  that 
case  Cmt  want  of  jurisdiction.  But  thqr  decided,  that  their  joria- 
diction  was  limited  to  the  provisions  of  the  statute;  and  that 
as  it  contained  no  proviaion  for  the  reviaion  in  the  aopreme 
court  by  writ  of  error,  of  any  judgment  or  decree  of  the  cir* 
cuit  eoun,  in  a  cause  which  had  been  brought  to  that  cou^ 
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from  the  dmtriet  court,  except  by  appeal,  thej  coald  not  las- 
tain  the  writ  of  error. 

If,  then,  it  appears  that  no  proviaion  ia  made  in  the  general 
act  to  authorise  an  appeal  from  the  judgment  or  decree  of  the 
district  court  to  the  circuit  court,  except  in  cases  of  admiralty 
or  maritime  jurisdiction;  is  it  not  clear,  on  the  principle  of  the 
case  of  the  United  States  y.  Goodwin,  that  the  appeal  cannot 
be  sustained  in  this  case. 

If  it  be  a  case  in  chancery,  as  denominated  by  the  counsel 
for  the  government,  no  provision  is  made  in  the  general  law 
for  the  appeal  of  such  a  case  from  the  district  to  the  circuit 
court 

Whether  we  look  to  the  general  law  which  regulates  ap- 
peals, or  to  the  provisions  of  the  act  of  1820,  which  confers 
the  special  jurisdiction  that  was  exercised  in  this  case;  the 
wantof  jurikliction  in  the  circuit  court  is  equally  clear. 

The  decree  of  the  circuit  court  must  be  reversed. 
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Joseph  Babclat^  Flobbncb  Coltbb  abd  John  AT.  Sbowdeb, 
PLAiBTim  hi  Ebbob  v.  Richabd  W.  Howell's  Lessee. 


Eittatmkt  i  M  deeltrtlion  dMcrf  bed  tb«  property  for  irhlch  tbetuit  wis  loftt« 
luted  to"  lying  betHreen  Water  street  and  the  river  MooonipbeUi,  with  ttie 
appurteiiaiieee»titatte  and  belog  in  the  city  of  Pittabofgh."  The  Jury  found  a 
general,  verdict  for  the  plaintiff;  an4  tlie  defendants  assigned  for  error,  thattlie 
verdict,  being  general,  is  voi<l  for  the  want  of  certainly.  By  the  court:  This 
most  be  considered  as  an  exception  to  the  sulllciency  of  the  declaration;  as 
any  other  matter  eoabiaced  in  It  might  haye  been  considered  on  a  motioa  ibr 
a  new  trial,  but  cumot  new  be  noticed. 

Foimerly  it  wss  necessary  to  describe  the  premises  for  which  an  action  of  ejeet« 
moot  was  brought  with  great  accuracy  s  but  far  less  certainty  is  required  bi  mo- 
dem practice.  All  the  authoritiet  say  that  the  general  descriptioo  is  good. 
The  lessor  of  the  plaintiff,  on  a  leaso  for  a  specific  muiber  of  aeief»  may  re* 
cover  any  quantity  of  less  amount 

The  plaintifls  in  error,  defendants  in  ejectment  in  the  circuit  court,  claimed  for  the 
dfy  of  Pittsburgh*  e  elip  of  land  lying  on  the  bank  of  the  river  Monongahela  near  the 
Junction  of  that  river  with  the  river  Alleghany,  being  a  space  between  the  soutliem 
line  of  tlie  lou  of  the  city,  and  the  Monongaliela  river.  It  was  contended  by  tliem, 
that  this  slip  of  land  was  dedicated  by  the  surveyor,  when  he  laid  out  the  town, 
to  the  pobHc,  as  a  street,  or  for  otlier  public  uses.  The  depositions  of  wilnessee 
who  were  present  when  the  ground  on  which  the  city  sUnds,  was  laid  out  in 
lots  by  the  surveyor,  authorised  so  to  do  by  the  proprietors  of  the  land,  were 
oilered  to  prove  decimations  of  the  surveyor,  made  to  personsassembled  at  the 
survey,  and  who  occupied  part  of  the  ground  so  laid  out;  by  which  declarations, 
and  other  acts  of  the  surveyor,  also  proposed  to  be  proved,  it  was  contended, 
the  said  dedication  was  made;  1.  e.  that  he  had  observed  that  *'  the  street,'*  the 
slip  of  lend,  **  to  low  water  mark,  should  be  for  the  use  of  the  citisens,  and  the 
public,  for  erer."  By  the  court:  The  surveyor  had  authority  to  fix  upon  tlie 
plan  of  the  town  and  aqrvey  It.  He  had  the  power  to  determine  the  width  of 
the  respective  streets  and  alleys,  the  else  and  form  of  the  lots,  to  mark  out  the 
publie  grounds,  and  to  determine  on  eveiy  thing  so  (ar  as  related  to  the  towB» 
and  its  beautya  convenience  and  value.  These  were  deariy  within  the  scope 
of  Ills  powers,  as  they  were  essentially  eonnocled  with  the  plan  of  the  town, 
on  which  he  was  authorlied  to  determine  at  bis.  discretion.  The  proof  of  such 
declarations  sliould  have  been  admitted  by  the  circuit  court;  because,  under  the 
dfeometances,  they  formed  a  pert  of  the  transaeiioB. 

The  declamtlons  of  a  surveyor  which  contndiet  his  oOelal  return,  are  deariy  not 
evldenee:  nor  ought  they  to  bo  received,  where  he  has  no  power  to  exeidse 
discretion*  as  ezplaiiitefy  of  his  return,  whUe  hA  la  still  living,  and  may  bo  ez« 
toriaed  as  a  witaeti. 

If  the  ground  la  controversy  hi  the  eJjBCtaoBt  had  beoa  dodietted  Ibr  •  perHoi* 
fau  purpose,  and  the  city  autlioriUos  had  epprepriated  It  to  an  entirely  dUlerent 
purpoee,  it  aright  afford  ground  for  tlm  failerlbrence.of  a  court  of  chaaoei/lo 
compel  >  specific  execution  «f  the  tnist,  by  lUstiainiaB  the  ciNpontien»  er  by 
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crailBg  Ibe  ramonl  •robttractkms.  But  evon  io  foeb  •  ctte,  the  property 
do4ieated  would  not  lOTert  to  the  origloil  owner.  The  use  would  etiU  leBilii 
io  the  public,  limited  ouly  by  the  conditioos  inpoeed  In  the  gnot. 

The  fight  of  the  court  to  decide  du  the  legal  cfleet  of  a  written  instrument,  cannot 
bo  controrerted;  but  the  question  of  t>oundary  la  alwaya  a  matter  effect  for  the 
determination  of  the  Jury. 

It  if  the  proTfaiee  of  the  court,  in  an  action  of  ejectment,  that  they  should  fix  the 
boundaries  of  the  tract  in  controyersy  by  an  examination  of  the  whole  evidence. 

Artificial  or  natural  boundaries  called  for,  control  a  call  for  course  and  distanee. 

An  oamolested  posseseion  for  thirty  years  would  authorise  the  presumption  of  a 
giant.  Under  peculiar  circumstances,  a  grant  has  been  presumed  from  a  pes- 
seeiion  less  than  the  number  of  years  required  to  bar  the  action  of  ejectment 
by  the  statute  of  limitations. 

By  the  common  law,  the  fee  in  the  soil  remains  \n  the  original  owner,  where  n 
pubUe  road  is  made  upon  it,  but  the  use  of  the  road  is  in  the  pMlc  The 
owner  parts  with  this  use  onl^r;  for  if  the  road  should  be  yacated  by  the  pub« 
lie,  ho  resumes  the  exclusive  possession  of  the  ground;  and  while  it  is  used 
as  a  high-way,  he  is  entitled  to  the  timber  and  grass  which  may  grow  upon  the 
auf&ee,  and  to  all  minerals  which  may  be  found  below  it.  He  may  bring  an 
action  of  treepass  against  any  one  who  obstructs  the  rood. 

Where  the  propiletor  of  a  town  disposes  of  all  his  interest  in  it,  he  would  seem  to 
•tand  in  a  different  relation  to  the  right  of  soil,  in  regard  to  the  streets  and 
alleys  of  the  town,  from  the  Individual  owner  over  whose  soli  a  publie  road  is 
eetabllsbed,  and  who  continues  to  hold  the  land  on  t>oth  sides  of  it.  Whether 
the  purehaeea  of  town  lots  are  in  this  respect  the  owners  of  the  soil  over 
wUch  the  streets  and  alleys  are  laid  as  appurtenant  to  adjoining  lots,  Qtusre* 

In  eooie  cases  a  dedication  of  property  to  public  use;  as  for  instance  a  street  or 
pubHc  toad,  where  the  pubHc  has  enjoyed  the  unmolested  uae  of  it  for  six  or 
seren  years;  has  been  deemed  sufficient  for  dedication. 

ERROR  to  the  circuit  court  of  the  United  States,  for  the  east- 
ern district  of  Pennsylvania. 

This  was  an  ejectment  originally  instituted  in  the  district 
court  for  the  western  district  of  Pennsylvania,  and  removed  to 
the  circuit  court  for  the  eastern  district,  under  the  act  of  con- 
gress of  March  3,  1821 ;  the  judge  of  the  western  ditoict  hav- 
ing been  counsel  in  a  former  ejectment,  involving  the  same 
matter  in  controversy. 

The  defendant  in  error,  the  plaintiff  below,  claimed  in  the 
declaration,  '<  one  messuage,  a  lot,  or  piece  or  parcel  of  land, 
lying  between  Water  street  and  the  river  Monongahela,  ivilh 
Uie  appurtenances  situate  and  being  in  the  city  of  Pittsburgh." 

The  cause  came  on  for  trial  at  the  circuit  court  for  the  cast- 


Mr  Justice  BaMwto  did  not  sit  in  this  case,  he  having  betfn  of  counsel  for 
file  detendant  In  error,  in  the  circuit  court. 
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ern  district  of  Pennsylvania  at  the  April  term  1829,  and  the 
jury  found  a  general  yerdict  for  (he  plaintiff  in  the  ejectment 
The  defendants  prosecuted  this  writ  of  error. 

On  the  trial,  a  bill  of  exceptions  was  tendered  by  the  defen- 
dants to  the  ruling  of  the  circuit  court,  as  to  the  introduction 
of  certain  evidence,  and  also  to  several  of  the  matters  contained 
in  the  charge  of  the  court;  all  which  are  particularly  stated  in 
the  opinion  of  this  court 

The  case  was  argued  by  Mr  Wilkins,  for  the  plaintiflb  in 
error;  and  by  Mr  Sergeant  for  the  defendant 

Mr  Justice  M'Lxah  delivered  the  opinion  of  the  Court 

This  suit  was  brought  in  the  western  district  of  Pennsyl- 
vania, to  recover  a  lot  of  ground  in  the  city  of  Pittsburgh,  de- 
scribed in  the  declaration  as  lying  between  Water  street  and 
the  river  Monongahela.  As  the  district  judge  could  not  sit  in 
the  cause,  it  was  certified  to  the  eastern  district,  under  the  act 
of  congress. 

The  defendants  in  the  court  below  appeared  in  behalf  of  the 
city  and  defended  the  action,  on  the  ground  that  the  entire  slip 
of  land  between  the  north  line  of  Water  street  and  the  river, 
was  dedicated,  at  the  time  the  town  was  laid  out,  m  a  street  or 
right  of  way  to  the  public 

The  lessor  of  the  plaintiff  exhibited  legal  conveyances  for 
the  lot  in  controversy. 

At  the  trial,  various  exceptions  were  taken  to  the  ruling  of 
the  court,  in  the  rejection  of  evidence  offered  by  the  defend- 
ants, and  also  to  the  charge  of  the  court  to  the  jury.  These 
exceptions  are  brought  before  this  court  for  consideration,  by 
a  writ  of  error. 

The  first  assignment  of  error  is,  in  substance,  that  the  ver- 
dict being  general,  is  void  for  want  of  certainty.  That  the 
finding  of  the  jury  did  not  settle  the  matter  in  controversy; 
and  by  consequence,  did  not  authorise  the  judgment 

This  must  be  considered  as  an  exception  to  the  suflSciency 
of  the  declaration;  as  any  other  matter  embraced  by  it  might 
have  been  considered  on  a  motion  for  a  nev^  ..rial,  but  cannot 
now  be  notice<l. 

The  description  of  the  lot  m  the  declaration  is  general,  u 
lying  between  Water  street  and  die  river;  but  no  doubt  is 
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enterUined  that  this  is  a  suiBcient  description.  Formerly,  it 
was  necessary  to  describe  the  premises  for  which  an  action  of 
ejoctiiitnt  was  brought  with  great  accuracy;  but  far  less  cer- 
tainty is  requisite  in  modern  practice.  All  the  authorities  say 
that  a  general  description  is  good.  The  lessor  of  the  plainti^ 
on  a  lease  for  a  specific  number  of  acreS|  may  recover  any 
quantity  of  less  amount 

The  rejection  of  the  evidence  contained  in  the  depositions 
of  Samud  E wait  and  John  Finley ,  is  the  second  error  assigned. 

To  understand  the  force  of  this  exception,  it  will  be  neces* 
sary  to  advert  to  a  succinct  history  of  the  case. 

There  was  vested  in  the  Penn  family  a  tract  of  land  consisting 
of  between  five  and  six  thousand  acres  that  included  the  vil- 
lage of  Pittsburgh,  which  at  that  time  consisted  of  a  small 
number  of  settlers,  very  few,  if  any  of  whom,  had  a  title  to  the 
lots  they  occupied.  This  tract  was  denominated  a  manor,  as 
was  the  practice  at  that  time  to  eall  large  tracts  of  land,  which 
had  been  surveyed  within  the  charter  of  the  original  proprietor 
of  Pennsylvania.  Being  desirous  of  laying  out  a  town  at 
Pittsburgh,  Tench  Francis,  who  acted  as  the  attorney  of  John 
Penn,  Jun.  and  John  Penn,  addressed  the  following  letter  to 
George  Woods,  Esquire. 

Philadelphia,  Md  April  1784. 

Sir^By  directions  of  Messrs  Penns,  I  take  the  liberty  to 
request  you  to  undertake  the  lajring  out  of  the  town  of  Pitts- 
burgh, and  dividing  all  the  other  parts  of  the  manor  into  proper 
lots  and  farms,  and  to  set  a  value  on  each,  supposing  them 
dear  of  any  kind  of  incumbrances,  in  doing  of  which,  be 
pleased  to  make  the  proper  inquiries,  and  ascertain  the  previous 
claims,  pretended  or  not,  of  the  present  settlers,  and  all  others 
set  up.  The  whole  of  the  manor  being  intended  for  immediate 
sale,  I  wish  you  would  point  out  the  best  method  to  effect  it; 
and  if  agreeable  to  you  to  transact  this  business,  inform  me  on 
what  terms  you  will  do  it  All  expenses,  and  your  charges 
for  making  the  above  survey,  I  will  pay,  &c. 

In  the  month  of  May  or  June  of  the  same  year.  Woods  laid 
out  the  town  of  Pittsburgh,  and  also  surveyed  into  out  lots  and 
small  plantations,  the  residue  of  the  manor;  and  made  return 
to  his  principal  of  a  copy  of  the  town  plat  and  the  other  sur- 
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veys.    This  roturoj  and  the  whole  proceediogB  of  Woodi, 
were  stnctioned  by  the  following  letter. 

Philadelphia,  SOth  September  1784. 

Dear  Sir-— Aa  attorney  to  John  Penn,  Junior,  and  John  Penn, 
Efquiresy  late  proprietors  of  Pennsylysnia,  I  hereby  approTe 
of  the  plan  you  have  made  of  the  town  of  Pittsburgh,  and  now 
confirm  the  same,  together  with  the  division  of  the  out  lots 
and  the  other  part  of  the  manor  of  Pittsburgh.  The  several 
appliera,  agreeable  to  your  list  furnished  me,  may  depend  on 
having  deeds  for  their  lots  and  pUntationti,  whenever  fliey  psy 
the  whole  of  the  purchase  money,  &c.        Tjbvch  Frakcis* 

Gxo&olB  Woods,  Esquire. 

The  original  plat  of  the  town  of  Pittsburgh,  which  was  made 
by  Woodsy  was  given  in  evidence  to  the  jury;  from  which  it 
appears  that  the  town  was  laid  out  into  lots,  streets  and  alleya, 
firom  the  junction  of  the  Alleghany  and  Monoogghela  rivers» 
extending  up  the  latter  to  Grant  street  With  the  exception 
of  Water  street,,  which  lies  along  the  bank  of  the  Mononga- 
hela,  all  the  stn  ets  and  alleys  of  the  town  were  distinctly 
marked  by  the  surveyor,  and  their  width  laid  down.  Near 
(he  junction  of  the  rivers,  the  space  between  the  southern  line 
of  the  lots  and  the  Monongahela  river  is  narrow,  but  it  widens 
as  the  lots  extend  up  the  river. 

It  was  contended  by  the  defendants  in  the  ejectment,  that  the 
before  described  slip  of  land  itas  dedicated  by  the  surveyor  when 
he  laid  out  the  town,  to  the  public  m  a  street,  or  for  other  public 
uses.  J^B  the  lot  for  which  the  ejectmeht  wss  brought  is  situ- 
ated in  this  narrow  strip  of  land,  the  fact  of  dedication  becomes 
material. 

From  tlie  plan  of  the  town,  it  does  pot  appear  .that  any  arti- 
fidal  boundary,  as  the  southern  limit  of  Water  street,  was  laid 
down.  The  name  of  the  street  is  given,  and  its  northern 
bodndary;  but  the  space  to  the  south  is  left  open  to  the  river. 
All  the  streets  leading  south,  terminate  at  Water  street;  and 
no  indication  is  given  in  the  plat,  or  in  any  part  of  the  return 
of  the  surveyor,  that  Water  street  did  not  extend  to  the  rivery 
as  it  appears  to  do  by  the  face  of  the  plat 

The  depositions  of  Ewalt  and  Finley  were  oflbred  by  (be 
defendant^  to  prove  the  declarations  of  Woods  it  the  tiase 
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the  luirey  of  the  tpwn  was  mide.  Ewalt  sttted,  that  the  ior- 
rey  waa  about  to  be  eommeoced  at  a  point  which  would  hare 
required  him  to  remove  his  houae,  and  that  at  hia  instance  the 
place  of  beginning  was  changed.  On  a  remonatrance  being 
made  by  aereral  persona  who  had  assembled,  that  Water  street 
would  be  too  narrow,  Mr  Woods  observed  to  the  party,  <<  these 
houses  will  not  remain  or  stand  very  long;  you  will,  build  new 
houses  and  dig  cellars,  and  bank  out  Water  street  as  wide,  till 
it  comes  to  low  watti  mark,  if  you  please.''  He  observed, 
^*  that  this  street,  to  low  water  mark,  should  be  for  the  use  of 
the  citizens  and  the  public  forever.'' 

Finley  states  that  Woods  declared  to  the  people  of  the  town, 
that  he  would  not  change  the  old  military  plan;  but  that 
<<  Water  street  should  be  left  open  to  the  river^s  edge,  at  low 
water  mark,  for  the  use  of  said  town;  that  they,  the  citizens, 
might  use  the  same  as  landings,  build  walls^make  wharvesyor 
plant  trees  at  their  pleasure." 

Several  objections  are  made  to  the  competency  of  this  testi- 
mony. 

It  is  insisted,  that  the  declarations  of  Woods  respecting  the 
ground  in  controversy,  did  not  come  within  the  scope  of  his 
authority;  and  if  they  did,  still,  that  they  ought  not  to  be  re- 
ceived in  evidence. 

Woods  had  authority  to  fix  upon  the  plan  of  the  town,  and 
survey  it  He  had  the  power  to  determine  the  width  of  the 
respective  streets  and  alleys,  the  size  and  form  of  the  lots,  to 
mark  out  the  public  grounds,  and  to  determine  on  every  thing 
so  far  as  related  to  the  town,  which  would  add  to  its  beauty, 
convenience,  and  value.  These  were  clearly  within  the  scope 
of  his  powers,  u  they  were  essentially  connected  with  the 
plan  of  the  town,  on  which  he  was  authorised  to  determine  at 
his  discretion. 

But  it  is  said  that  his  acts,  until  sanctioned,  were  not  bind- 
ing upon  his  principal;  and  that  as  his  principal  was  not  pre- 
sent, his  sanction,  which  wu  subsequently  given,  cannot  be 
extended  beyond  what  appears  upon  the  town  plat,  which  was 
returned  by  the  agent. 

The  sanction,  when  given,  related  back  to  the  original  trans- 
action;  and  gave  equal  eflect  to  it,  as  if  the  principal  had  been 
present     So  far  as  valuationa  had  been  made  of  the  lots  occtt- 
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pied  by  penoas  who  htd  no  titles,  end  who  were  to  obttin 
titles  on  psying  the  prices  fi3ced  by  Woods,  it  is  very  clear, 
that  the  principal  could  not  be  bound,  by  the  act  of  confirma- 
tion, beyond  what  appeared  upon  the  face  of  the  return ;  nor, 
if  the  agent  had  attempted,  by  any  corert  m^ans,  to  give  to 
the  citizens  of  the  town  ground  which  he  did  not  designate  on 
his  return,  and  which  did  not  tend,  directly,  to  increase  the 
▼aloe  of  the  town  lots.  But  if  the  (ground  dedicated  for  a 
street  or  any  other  public  use,  wu  essentially  connected  with 
the  town  lob,  and  most  haye  enhanced  their  value  at  the  sale^ 
the  increased  value  thus  realized,  and  a  long  acquiescence, 
would  estop  the  original  owner  of  the  fee  from  asserting  his 
claim,  though  the  ground  dedicated  had  not  been  so  designated 
on  the  map. 

There  is  nothing,  however,  on  the  plat  which  shows  any 
limits  to  the  width  of  Water  street,  short  of  the  river  on  the 
south.  If  a  line  had  been  drawn  along  its  southern  limi^ 
there  wonld  have  been  great  force  in  the  argument  that  the 
ground  between  such  limit  and  the  water  was  reserved  by  the 
proprietors.  This  would  have  been  the  legal  consequenoe 
from  such  a  survey,  unless  the  contrary  had-  been  shown. 

It  must  be  admitted  that  the  declarations  of  an  agent,  re- 
specting things  done  within  the  scope  of  his  authority,  are  not 
evidence  to  charge  his  principal,  unless  they  were  made  at  the 
time  the  act  was  done,  and  formed  a  part  of  the  transaction. 
The  declarations  referred  to  were  a  part  of  the  res  gesta;  they 
were  explanatory  of  the  act  then  being  done;  and  they  do  oo^ 
as  was  contended,  contradict  the  return,  but  tend  to  explain 
and  confirm  it 

The  southern  limit  of  Water  street  was.the  point  of  inquiry 
before  the  jury.  It  was  a  question  of  boundary,  and  governed 
by  the  same  rules  of  evidence  which  are  of  daily  apptication 
in  such  a  case.  In  this  view,  were  not  the  declarations  ef  the 
ptoson  who  fixed  the  boundary  legal  evidence?  Not  deelara- 
tioos  casually  mide  at  a  different  time  from  that  at  which  tl^ 
survey  was  executed,  but  at  the  very  time  the  act  was  done» 
Theproof  of  such  declarations  should  haVe  been  admitted  by 
the  circuit  court;  because,  under  the  circumstances,  they  formed 
a  part  of  the  transaetion. 

The  declarations  of  a  surveyor  which  oontradict  bis  ofieial 


JANUARY  TERM  1838.  505 


[Btrdly  and  otbtit  r/HowiOft  Ltnit.] 

nturoy  tre  daurly  not  evidence;  nor  ought  they  lo  be  reeeived, 
where  he  has  no  power  to  exercise  t  discretion  u  ezplinatory 
of  his  returoi  while  he  is  still  Hying,  and  may  be  examined 
as  a  witness. 

The  exception  taken  to  the  rejection  of  Coates's  deposition 
is  abandoned. 

Several  exceptions  were  made  to  the  charge  of  the  court  to 
the  jury. 

1.  <<  In  saying  that  the  property  in  question  paased  to  Wil* 
son,  unless  the  jury  should  decide  that  the  whole  ground  to 
the  river  was  not  only  dedicated  as  a  street,  but  that  it  must 
be  capable  of  being  used  u  such:  that  it  was  used  u  a  highway 
or  street,  knd  that  the  slip  of  land,  if  it  was  not  wholly  given 
to  the  public  as  a  street,  or  so  much  of  it  as  was  not  so  given, 
vested  in  the  proprietors,  as  the  undisputed  owners  of  it'' 

As  the  fee  to  this  property  wu  vested  in  the  Penn  family, 
at  the  time  the  town  was  laid  out,  it  is  a  clear  proposition  that 
such  parts  of  the  land  as  were  not  conveyed  to  the  purchasers^ 
or  dedicated  to  the  public,  remained  in  the  proprietors.  But 
that  part  of  the  charge  which  instructed  the  jury,  that  it  must 
appesr  that  the  ground  to  the  river  was  not  only  capable  of 
being  used  as  a  street,  but  had  been  so  used,  is  conceived  to 
be  erroneous. 

From  the  evidence  in  the  cause,  it  appears,  that  the  north- 
em  bank  of  the  Monongiriiela,  from  its  junction  with  the  Alle- 
ghany, to  the  extent  ot  the  town  plat,  still  remains  elevated 
in  many  places;  but  several  of  the  streets  leading  south,  have 
been  extended  to  the  river,  and  they  have  been  so  graduated, 
as  to  admit  of  an  easy  approach  to  the  water. 

When  complaint  wu  made  to  Woods,  that  Water  street 
would  be  too  narrow,  he  observed,  that  its  width  might  be  ar- 
tificially extended,  for  the  convenience  of  the  citizens,  to 
the  river.  From  this,  it  appears,  that  the  ground  was  not 
then  in  a  condition  to  boused  u  a  street;  and  that  much  labour 
was  required  to  place  it  in  that  situation.  But,  if  it  were 
dedicated  for  that  putpose,  at  the  time  the  survey  of  the 
town  was  made,  is  it  essential,  that  it  shall  have  been  used  as 
such  within  a  limited  time?  This  would  hardly  be  pretended, 
as  it  regards  other  streets  in  the  town.  Suppose  Market 
street  or  Wood  street,  leading  north  and  south,  had  not  been 
Vol.  VI — 3  0 
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impraTed  by  the  dtjr  of  Pittaburgh  antil  tbis  time,  eoold  the 
origiDil  proprietors  eltim  it  as  their  property?  If  the  dedict- 
tioQ  of  theae  atreeta  to  the  public  were  a  matter  of  doubt,  and 
a  jury  were  about  to  inquire  into  the  fact;  it  ia  admitted,  that 
their  not  having  been  improved  or  uaed  aa  atreeta,  would  be  a 
eircumatance  which  the  jury  might  weigh  against  the  proof 
of  dedication.  But  it  would  most  clearly  be  error  for  the 
court  to  instruct  the  jury,  that  unless  the  g^und  claimed  for 
theae  afreets  wu  in  a  situation  to  be  used  as  streets,  and  liad 
been  so  used,  there  could  have  been  no  dedication.  Tbis  ap- 
peara  to  have  been  the  purport  of  the  instruction  to  the  jury, 
in  regard  to  Water  street  The  words  used  were,  that  the 
jury  must  be  <<  satisfied,  not  merely  that  the  opeii  space  waa 
used  by  the  inhabiUntaof  Plttaburgh  or  others,  but  that  it  waa 
used  aa  a  highway  or  atreet;  and  that  in  weighing  the  evidence 
oh  this  point,  they  would  naturally  inquire,  whether,  from 
the  nature  of  the  ground,  it  was  capable  of  being  so  used.'' 

From  this  instruction  the  jury  were  required  to  find  against 
the  right  asserted  in  behalf  of  the  city,  unless  the  ground  re- 
ibnred  to  had  been  used  as  a  atreet  or  highway.  Thia  substi- 
tuted the  uae  for  the  right;  and  made  the  latter  to  depend 
upon  the  former.  The  right  was  not  necessarily  connected 
with  the  uae  within  a  limited  period;  as  no  such  condition  ap^ 
pears  to  have  been  impoaed  'at  the  time  it  was  granted.  Whilat 
the  circuit  court  might  have  called  the  attention  of  the  jury  to 
(he  fact,  that  the  ground  in  controversy  never  having  been  used 
as  a  street,  was  a  circumstance  which  they  ought  to  weigh 
against  the  dedication  contended  for,  it  was  error  in  them  to 
say,  in  aobftance,  there  could  be  no  right  without  the  uae. 
Thia  withdrew  from  the  jury  the  main  point  of  inquiry,  by 
substituting  another;  the  existence  or  non-^xiaten'oe  of  whieh 
was  not  inconsistent  with  the  principal  fact  It  was  not  es- 
sential for  the  city  to  ahow  that  the  entire  alipof  land  referred 
to.ba^  been  used  as  a  atreet,  bet  it  was  eaaential  to  estaUiah 
that  ii  had  been  dedicated  as  soeh. 

The  seeond  objection  to  the  charge  is^  Uiat  the  court  in* 
atTMCled  <<  the  jory  that  no  title  In  the  corporation  had  been 
ahowA  to  a  atn^  foot  of  ground  within  the  city;  and  that  the 
ads  of  ownerflhip^  exeroted  by  the  coipontion,  were  alto- 
gether ineonaistent  with  the  rijfiit  aaserted  in  behalf  of  the 
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public:  and  plainly  conveying  to  the  jury  the  opinion  that  the 
improper  or  peculiar  uae  made  of  the  ground  in  question  by 
the  eoiporation,  gave  the  plaintiff  a  nght  to  recover.  '* 

The  inference  drawn  in  the  conclusion  of  this  assignment 
of  error,  may  not  be  folly  sustained  by  the  language  of  the 
court;  but  they  did  instruct  the  jury,  that  the  acts  of  <<  owner- 
ship exercised  hy  the  corporation,  in  the  way  which  had  been 
stated,  were  altogether  inconsistent  with  the  right  asserted  in 
behalf  of  the  public;  since,  if  (he  whole  of  this  ground  to  low 
water  mark  on  the  river,  had  been  dedicated  for  a  street,  it 
wi^  vested  as  such  in  the  public,  subject  to  be  regulated  and 
preserved  by  the  corporation,  and  could  not  legally  be  treated 
and  used  as  private  property  by  that  body/' 

The  court  here  refer  to  certain  wharves,  which  have  been 
constructed  by  the  city  along  the  Monongahela,  and  on  the 
ground  claimed  to  be  Water  street  Connected  with  these 
wharves  is  a  graduated  pavement,  so  as  to  render  access  to  them 
from  the  city  easy;  and  a  tax  is  imposed  on  steamboats  and 
other  vessels,  for  the  use  of  them. 

If  this  ground  had  been  dedicated  for  a  particular  purpose, 
and  the  eit^  authorities  had  appropriated  it  to  an  entirely  dif- 
ferent purpose;  it  might  afford  ground  for  the  interference  of  a 
court  of  chancery,  to  eompel  a  .specific  execution  of  the  trusff 
by  restraining  the  corporation,  or  by  causing  the  removal  of 
obstructions.  But,  even  in  such  a  case,  the  property  dedicated 
would  not  revert  to  the  original  owner.  The  use  would  still 
remain  in  the  public,  limited,  only,  by  the  conditions  imposed 
in  the  grant 

It  does  not  appear,  however,  that  the  oonstruction  of  wharves 
on  the  river,  and  the  pavement  of  the  (ground,  have,  in  the 
least  degree,  obstructed  its  use  as  a  street  The  pavement 
has,  undoubtedly,  promoted  the  public  convenience;  and  if 
the  whole  line  of  the  street  were  graduated  and  paved  to  the 
water  as  a  public  way,  it  would  be  much  more  valuable  than 
in  its  present  condition.  The  wharves  cause  no  obstructions  to 
the  use  ofthis  ground  as  a  street;  and  whether  the  city  autho- 
rities have  transcended  their  power  iu  raising  a  revenue  from 
them,  by  the  im{)rovements  which  have  been  made,  Is  a  ques* 
tion  not  necessarily  involved  in  the  case. 

If  that  part  of  this  ground  which  is  connected  with  the  wa* 
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ter^  his  been  appropriated  to  other  oiei  than  aa  a  right  of  way, 
they  are  not  inconaiatent  with  such  right;  hot  if  aueh  had  been 
the  caaoi  on  that  ground  the  jory  could  not  have  rendered  a 
▼erdict  ag^nat  the  city.  Such  uses  might  have  tended  to 
ahowy  that  the  dedicatidn  of  this  ground  for  a  atreet,  u  con- 
tended fori  had  not  been  made;  hut  no  other  or  greater  effect 
abould  hare  been  giytfn  to  them,  had  they  been. fully  estaUiah- 
edy  and  their  inconsiatency  with  the  right  aaaerted  clearly 
made  out. 

The  thu*d  objection  taken  to  the  charge  iai  that  the  court 
inatructed  <<  the  jury  that  the  deeda  of  Ormaby,  and  to  Craig 
and  fiayardi  were  inconaiatent  with  a  dedication  of  a  space 
aouth  of  the  Water  atreet  lota  to  the  river;  and  that  theae 
deeda  conveyed  the  ground  to  the  riyer,  aubject  to  the  eaae- 
ment  over  a  part  of  if 

The  deed  of  Ormaby  to  Gregg  and  Sidney  bears  date  the 
fifth  day  of  November^  in  the  year  of  our  Lord  one  thouaand 
aeven  hCindred  tod  ninety-eight,  and  was  for  <<  a  certain  lot  of 
ground,  aituate  in  the  town  of  Pittabnrgh  aforesaid,  marked  in 
the  plan  of  sud  town,  number  one  hundred  and  eighty-three, 
bounded  by  Front  street,  the  river  Moilongahela,  and  lots 
numbered  one  hundred  and  eighty-two,  and  one  hundred  and 
eighty-four;  St  being  the  same  lot  or  piece  of  ground  which 
the.honourable  ^ohn  Penn  and  John  Penn,  Jun.,  late  proprie- 
tora  of  Pennsylvania,  by  their  indenture,  bearing  date  the  se- 
cond day  of  October  one  thouaand  aeven  hundred  and  eighty- 
four,  did  grant  and  convey  unto  the  aaid  Ormaby/' 

The  deed  to  Craig  and  Bajnird  from  the  Penns,  beara  date 
tfie  thirty-first  day  of  December  one  thouaand  seven  hundred 
and  eighty-four;  and  conveyed  to  tho  granteea  <<  and  their 
heirs  and  assigns,  thirty-two  lots  or  pieces  of  ground,  situate 
in  a  point  formed  by  the  junction  of  the  two  rivers  Mononga- 
hela  and  Alleghany,  in  the  town  of  Pittaburgh,  marked  in  the 
general  plan  of  aaid  town  made  by  Colodel  Wooda,  numbers 
one,  ftc ;  which  said*  plan  ia  recorded,  or  intended  to  be  re- 
eorded,  in  the  office  for  .the  recording  of  deeda  for  the  county 
of  Westmoreland.'* 

The  aaid  lota  are  bounded  northwardly  by  the  aaid  AHegha- 
ny  river,  eaftwardly  by  Morberry  or  Mulberry  street,  aootli- 
wardly  by  Penn  street,  an^  soulh-wealwardly  by  he  Monon- 
gahda  river« 


JANUARY  TERM  1832.  509 

[Btrclay  Mid  ottMis  v.  Howtlt't  LcMM  ] 

The  ftgreement  under  which  this  deed  was  executed.  Is 
dated  on  the  88d  day  of  January  1764,  which  was  about  six 
moDthfli  before  the  town  was  surveyed.  By  this  agreement, 
the  Penns  sold  to  Craig  and  Bayard  '<  a  certain  tract  of  land 
in  their  manor  of  Pittsburgh,  lying  and  being  in  a  point  formed 
by  the  junction  of  the  rivers  Monongahela  and  Alleghany: 
bounded  on  two  sides  by  the  rivers  aforesaid,''  &c. 

As  this  last  deed  covers  ground  which  had  been  sold  before 
the  town  wu  laid  out,  it  is  not  perceived  how  it  could  be  con- 
sidered as  inconsistent  with  the  dedication  contended  for.  It 
IS  true,  the  deed  was  not  executed  until  after  the  town  plat  was 
formed;  but  it  was  executed  by  force  of  a  purchase  made  prior 
to  the  survey  of  the  town,  and  the  purchaser  had  a  right  to  in- 
sist on  the  boundaries  designated  in  the  agreement 

If  the  present  contest  were  limited  to  the  ground  embraced 
in  this  agreem<^nt,  and  included  in  the  genend  description  of 
the  deed,  it  might  become  a  serious  question,  whether  the  de- 
scription, in  the  deed,  of  the  lots,  by  their  numbers  as  desig- 
nated on  Woods's  plan  of  the  town,  would  not  control  that 
part  of  the  description  which  refers  to  the  M onong^ela  river. 
But,  if  it  were  admitted  that  this  deed  conveyed  the  land  to 
the  river,  it  could,  under  the  circumstances,  have  no  other 
effect  than  to  restrict  the  dedication  of  the  ground  for  a  street 
to  the  extent  of  the  deed. 

The  deed  from  Ormsby  called  for  the*  lot  by  its  number,  as 
marked  on  the  plan  of  the  town,  ^nd  bounded  by  Front  street, 
the  river  Monongahela,  and  lots  numbered  one  hundred  and 
eighty-two,  and  one  hundred  and  eighty-four.  The  construc- 
tion given  to  these  calls  was,  that  {he  ground  to  the  river  was 
conveyed,  subject  to  the  casement  over  a  part  of  it.  And  thfs 
deed,  the  jury  was  instructed,  was  inconsistent  with  the  dedi- 
cation of  the  ground  to  the  water  as  a  street. 

It  is  contended,  on  the  part  of  the  defendant  in  error,  that 
the  charge  given  to  the  jury  on  this  point,  was  the  legal  con- 
struction of  the  deed,  and  consequently  was  a  matter  for  the 
court  to  determine. 

The  right  of  the  court  to  decide  on  the  legal  effect  of  written 
instruments,  cannot  be  controverted;  but  the  question  of 
boundary  is  always  a  matter  of  fact  for  the  determination  of 
the  jury.     It  is  the  province  of  a  court  to  instruct  the  jury 
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thit  ttiey  dioaU  fix  the  boondaries  of  the  trtot  in  controversy 
by  ta  examiottion  of  the  whole  evidence;  and  that  artifieiid 
or  natural  boundaries  called  for,  control  a  call  for  course  and 
distance.  But  it  ^ould  withdrtfrthe  facts  from  the  jury>  if 
the  court  were  to  fix  th'e  boundaries  called  for,  and  then  d^ 
termine  on  the  legal  eflect  of  the  instrument 

Suppose  the  controversy  had  been  between  the  city  of 
Plttsburghi  and  the  persons  claiming  under  Qrmsby;  who  as- 
serted a  right  to  the  ground,  under  his  deed,  to  the  river. 
The  city  in  such  a  case  would  have  contended,  before  the  jury, 
that  taking  the  Qills  of  the  deed  together,  they  would  limit 
the  conveyance  to  the  lot  designated  on  the  plan  of  the  town; 
and  would  not  this  have  been  a  question  for  the  jury  to  deter- 
mine, under  the  instruction  of  the  court— en  instruction, 
which  should  lay  down  the  general  principles  of  law  in  such 
acase^  and  the  legal  effect  that  would  result  from  a  certain 
state  of  facts;  but,  which  should  not  take  from  the  jury  the 
right  of  determining  on  the  limits  of  the  lot^  from  the  calls  in 
the  deed?  These  calls  are  established  by  evidence  extrinsic 
of  the  deed ;  they  are  matters  of  fact,  for  the  inyestigation  of 
the  jury. 

In  principle,  there  is  no  difference  between^  the  case  under 
consideration  and  questions  of  boundary,  which  aire  of  daily 
occurrence.  It  is  as  much  the  province  of  a  jury  to  deterw 
mbe  the  limits  of  a  lot  in  a  ci^  or  town,  as  (he  limits  of  any 
tract  of  land,  however  large  or  small.  And,  if  the  court,  in  a 
question  of  boundary,  may  fix  the  limits  of  the  grant,  and  then 
si^y  whi^t  the  legal  effect  of  jt  ishall  be,  there  is  nothing  left  for 
the  action  of  the  jury. 

The  deed  from  Ormsby  called  for  a  lot,  designated  on  the 
town  plat  one  hundred  and  eighty-Uiree,  bounded  by  Front 
street,  the  river  Monongahela,  and  lots  numbered  one  hun- 
dred and  eighty-two  and  one  hundred  and  eighty-four. 

The  plat  of  the  town  which  is  referred  to  as  contiining  a 
deugnation  of  the  boundaries  4>f  the  lot,  fixes  those  boundaries 
ss  satisfactorily  as  any  natural  objects  could  fix  them.  Front 
street  is  called  for,  which  lies  parallel  with  Water  street,  as 
the  northern  boundary  of  the  lot;  and  the  adjoining  lots  lying 
east  and  west  of  it^  are  named  as  the  eastern  and  western  boun- 
dariea 
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From  this  description,  can  any  one  doubt  the  intention  of  the 
grantor,  and  the  understanding  of  the  grantee?  Does  lot  one 
hundred  and  eighty-three^  as  marked  on  the  plan  of  the  town, 
extend  to  the  river  ?  This  will  not  be  pretended;  nor  that  lota 
one  hundred  and  eighty-two  and  one  hundred  eighty-four  extend 
to  the  river.  The  call  for  the  river,  then,  in  the  deed  in  ques- 
tion, is  inconsistent  with  the.  other  calls  in  the  deed.  3y  the 
town  pistythe  soutliern  boundary  of  the  lot  is  limited  by  Water 
street,  and  by  a  call  for  this  boundary  it  is  as  fixed  and  cer- 
tain as  the  call  for  the  river.  The  same  may  be  said  of  the 
eastern  and  western  boundary  of  the  lot  Shall  these  calls  be 
all  disi^garded  or  controlled,  by  the  single  call  for  the  natural 
boundary? 

In  1^  late  case  this  couft  decided,  that  a  call  in  a  patent  for  a 
different  county  from  that  in  which  the  land  was  situated, 
might  be  controlled  by  other  calls  in  tlie  patent  Such  was 
the  charge  given  to  the  jury  in  the  court  below,  and  it  was 
sustained  by  this  court 

The  circuit  court,  therefore,  instead  of  saying  to  the  jury 
that  the  calls  in  this  deed,  and  the  one  to  Craig  and  Bayard, 
were  inconsistent  with  the  dedication  of  the  ground  referred 
to,  should  have  instructed  them,  that  the  different  calls  ought 
to  be  taken  together;  and  that  the  calls  for  the  river  might  be 
controlled  by  the  other  calls  in  the  deeds,  if  the  jury  should  be 
satisfied  that  such  call  had  been  inserted  through  inadvertence 
or  mistake. 

The  fourth  and  last  exception  taken  to  the  charge  of  the 
court  is,  that  they  erted  in  instructing  the  jury,  **  that  if  a 
street  or  streets  leading  to  the  Monongahela  river  were  neces- 
sary to  the  enjoyment,  by  the  inhabitants,  of  their  property  in 
the  town,  derived  from  persons  under  whom  the  plaintiff 
claimed,  they  are  entitled  to  have  them  laid  off  over  the  land 
in  dispute,  of  right,  and  not  of  favour;  and  that  the  law  points 
out  a  mode  by  which  this  right  may  be  enforced.'' 

This  instruction  does  not  involve  a  point  which  was  raAterial 
in  the  case:  and  though  it  were  erroneous,  it  might  not  afford 
ground  for  the  reversal  of  the  judgment  of  the  circuit  court 
Whether  this  right  existed  or  not,  it  is  not  conceived  how  it 
could  have  had  any  inOuence  with  the  jury. 

The  court  seem  to  refer  to  the  law  of  Pennsylvania,  regu- 
lating the  opening  of  public  roads.     But  the  establishment  of 
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a  public  roid  cannot  be  claimed  as  a  matter  of  right  An  ap^ 
plieatioQ  must  be  made  in  the  first  instance,  by  petition  to  the 
court  of  quarter  sessions;  a  view  of  the  proposed  road  is  di- 
rectcijdi  and  its  establishment  depends  upon  the  report  of  the 
viewers  and  other  necessary  sanctionsL 

This  IaW|  howeyer,  it  is  insistedi  could  have  no  operation 
in  (he  city  of  Pittsburgh;  that  its  streets  and  alleys  are  opened 
and  regulated  under  the  corporate  authorities^  and  not  by  the 
provisions  of  the  road  law. 

It  is  not  deemed  necessaryi  in  deciding  the  points  raised  in 
this  case^  to  notice  all  the  questions  discussed  by  the  counsel 
in  their  arguments  at  thie  bar. 

Whether  Water  street  extended  to  low  or  high  water  mark, 
can  be  of  no  importance  in  the  present  controversy*  If  its 
southern  boundary  be  limited  by  high  water  mark,  it  is  clear 
that  the  proprietors  parted  with  all  their  right  It  is  admitted 
by  both  parties,  that  the  river  Monongahela,  being  a  navigable 
streami  belongs  to  the  public;  and  a  free  use  of  it  may  be  right- 
fully clal.  ed  by  the  public,  whatever  may  be  the  extent  of  its 
volume  of  water.  If  Water  street  be  bounded  by  the  river  on 
the  south,  it  is  only  limited  by  the  public  right  To  contend 
that  between  this  boundary  and  the  public  right,  a  private  and 
hostile  right  could  exist,  would  not  only  be  unreasonable,  but 
against  law. 

Tench  Francis,  the  attorney  in  fact  for  the  Penn  family, 
and  the  agent  who  sdcoeeded  him,  most  be  considered,  for 
some  purposes,  as  the  principal  in  these  transactionsL  His 
principals  were  in  Europe;  itnd  to  his  discretion  and  superin-. 
tendenee  they,  of  necessity,  consigned  the  management  of  their 
property  in  this  country.  The  long  acquiescence,  therefore, 
in  the  plan  of  the  town,  as  returned  by  Woods,  affords  a  strong 
presumption  agpdnst  the  si^t  asserted  by  the  plaintiff  below 
in  this  action. 

The  town  was  laid  out  in  the  spring  or  summer  of  1784;  do 
•et  was  done  by  the  proprietors  riiowing  any  daim  to  the  land 
in  controversy,  until  September  1814,  when  the  deed  to  Wil- 
son was  executed.  Here  is  a  lapse  of  about  thirty  years, 
within  which  no  right  is  asserted  by  the  Penn  family,  hostile 
to  that  which  was  exercised  by  tbe  city,  in  the  use  of  this 
ground,  to  the  extent  which  its  means  enabled  it  to  improve, 
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and  the  public  conyeDience  seemed  to  require.  A  title  whic! 
bar  remained  dormant  for  so  great  a  number  of  years,  and 
white  the  property  was  used  for  public  purposes,  and  necessa- 
rily within  the  knowledge  of  the  agents  of  the  proprietors,  is 
now  asserted  under  doubtful  circumstances  of  right  In  some 
cases  a  dedication  of  property  to  public  use,  as  for  instance  a 
street  or  public  road,  where  the  public  has  enjoyed  the  unmo* 
lested  use  of  it  for  six  or  seven  years,  has  been  deemed  suffi- 
cient evidence  of  dedication.  This  lapse  of  time,  connected 
with  the  public  use.  and  the  determination  expressed  by  the 
agent  at  the  time  the  town  was  laid  out  to  dispose  of  the 
whole  of  the  manor,  affords  strong  grounds  to  presume  that  no 
reservation  of  any  part  of  the  manor  was  intended  to  be  made^ 
and  that  the  slip  of  land  in  controversy  was  not  reserved. 
These  were  facts  proper  for  the  consideration  of  the  jury  in 
determining  the  fact  of  dedication.  They  were  calculated  to 
have  a  strong  influence  to  rebut  the  presumptions  relied  on  by 
the  plaintiff  in  the  court  below. 

If  it  were  necessary,  an  unmolested  possession  for  thirty 
years  would  authorise  the  presumption  of  a  grant  Indeed, 
under  peculiar  circumstances,  a  grant  has  been  presumed  from 
a  possession  less  than  the  number  of  years  required  to  baf  the 
action  of  ejectment  by  the  statute  of  limitations. 

By  the  common  law  the  fee  in  the  soil  remains  in  the  origi- 
nal owner,  where  a  public  road  is  established  over  it;  but  the 
use  of  the  road  is  in  the  public.  The  owner  parts  with  this 
use  only,  for  if  the  road  shall  be  vacated  by  the  public,  he  re> 
sumes  Uie  exclusive  possession  of  the  ground;  and  while  it  is 
used  as  a  highway,  he  is  entitled  to  the  timber  and  grass  which 
may  grow  upon  the  surface,  and  to  all  minerals  which  may  be 
found  below  it  He  may  bring  an  action  of  trespass  against 
any  one  who  obstructs  the  road. 

In  the  discussion  of  this  case,  the  same  doctrme  nas  oeen 
applied  by  the  counsel  for  the  defendant  in  error  to  the  streets 
and  alleys  of  a  town;  but  in  deciding  the  points  raised  by  the 
bill  of  exceptions,  it  is  not  necessary  to  determine  this  ques- 
tion. 

Where  the  proprietor  of  a  town  disposes  of  all  his  interest 
in  it,  he  would  seem  to  stand  in  a  different  relation  to  the  right 
of  soil,  in  regard  to  the  streets  and  alleys  of  the  town,  from 
Vol.  VI.— 3  P 
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the  indiyidual  oyer  whoie  aoil  a  poUic  rotd  is  esUbliibed, 
ind  who  eontinoes  to  hold  the  land  09  both  aides  of  it 
Whether  the  purchasers  of  town  lots  are  not,  in  this  resp^t, 
the  owners  of  the  soil  oyer  whieh  the  streets  and  alleys  are 
laid|  as  appurtenant  to  the  adjoining  lots,  is  a  point  not 
tially  inyolyed  in  this  case. 

If  the  jury  shall  find  that  the  ground  in  question  was 
cated  to  the  public  as  a  street  or  highway,  or  for  other  public 
purposes^  to  the  riyer^  «tber  at  high,  or  low  water  mark,  the 
right  of  the  city  will  be  established,  and  the  plaintiff  in  the 
ejectment  must  consequently  fail  to  recoyer. 

Upon  a  deliberate  consideration  of  the  points  inyolyed  in 
the  casci  this  court  are  clearly  of  the  opinion^  that  the  judg- 
ment of  the  circuit  court  was  erroneous,  and  it  is  therefore 
leyersed,  and  the  cause  remanded  for  further  proceedings. 
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or  GxoRoiA. 

M  writ  of  eiror  wu  iMtied  to  "  the  JudgM  of  the  topoiior  coort  for  tbo  comity  of 
OwioiMtt  is  the  ttalo  of  OeorgU,"  eommandijif  tboni  to  tend  to  tbo  tuproiao 
court  of  the  Unilod  Statof,  tho  roeord  and  proeoodioft  to  tho  Mid  tupoiior 
court  of  tbo  eottoty  of  OwioMtt.  botwoon  tho  ttalo  of  Gootgit,  plalDtiff,  ond 
Stoiucl  A.  Worcoftor,  deftDdont,  on  to  lodictmoDt  in  (bat  court.  Tbo  rocoid 
of  tbo  court  of  OwioDOtt  wai  roturuod,  certified  by  tbo  clerk  of  tbo  court,  and 
wat  alio  autbenticated  by  tbo  aeal  of  tlie  court  It  waa  returood  with,  and  an- 
Doxod  to,  a  writ  of  error  laaued  In  regular  form,  tbe  citation  being  signed  by  ono 
of  tbe  aaaocbite  JuattcM  of  tbe  aupreme  court,  and  aerred  on  tbe  goTomor  and 
attorney-gonoral  of  tbe  atate  more  tban  Ibirty  daya  before  the  commencemeot 
of  tbe  term  to  which  tbe  writ  of  error  wee  returnable. 

By  the  court:  Tbe  Judkhil  act,  ao  far  aa  It  preacribea  tbe  mode  of  proceeding, 
appearo'to  boTo  been  literally  purauod.  In  February  1797,  a  rule  waa  made  on 
thia  aubfect*  la  the  following  words:  **  It  la  ordered  by  the  court,  that  tbe  derk 
of  the  court  to  which  any  writ  of  error  aball'  be  directed,  may  make  return  of 
the  same  by  trknamlttlng  a  true  copy  of  the  record,  and  of  all  proeeediaga  hi 
the  aaine,  under  hie  band  and  the  aeal  of  tbe  cottrt.** 

Thia  haa  been  done.  But  the  aignature  of  the  Judge  baa  net  been  added  to 
Ibet  of  the  clerk.    The  hw  doee  not  lequite  IL    The  rule  doee  net  tequire  It. 

The  pUntUr  to  enur  wae  Indicied  In  the  eopceaM  court  for  tbe  county  of  Owfai« 
oett  In  the  elate  of  Oeoigia, «« Ibr  reekKag,  on  tbe  ISth  July  18S1,  In  that  pert 
of  the  Cherokee  naUon  attaiiehed  by  the  tewe  of  the  atate  of  Georgia  to  that 
county,  without  a  llcenae  or  permit  from  the  gOTomor  of  the  atate^  or  from  any 
one  aotb'^rlaod  to  grant  it,  and  without  bavfaig  taken  the  oath  to  aupport  and  de- 
fend the  eonetliutlon  and  lawa  af  the  atate  of  Georgia,  and  uprightly  to  demean 
biauelf  aa  a  dtiiea  thereof,  contrary  to  the  hwa  of  the  aald  atoto.**  To  thb 
indictmeot  be  pleaded  that  be  waa,  on  tbe  Iftih  July  18S1,  In  tbe  Cberahee 
nation,  out  of  the  Jurfedletton  of  tbe  eourt  of  Gwinnett  county;  that  he  waa  a 
dtliea  of  Teiment.  and  eateied  the  Gbeiokoe  natton  aa  a  miaaioneiy  under 
tbe  authority  of  the  pteaident  of  the  United  Statea,  and  hu  not  been  lequfaed 
by  him  to  leave  It,  and  that  with  the  permiaaion  and  appraral  of  the  Cherokee 
nation  he  waa  engaged  hi  preacMng  tbe  gospel:  that  the  atato  of  Georgia 
ought  act  to  aalatahi  the  prosecution,  as  aeveral  ireailee  had  beea  ontofed  late 
by  the  United  Statea  with  the  Cbeiokee  nation,  by  which  that  nation  waa 
ackaowledged  to  he  a  aoreieign  nation,  and  by  which  the  territory  occupied 
by  them  waa  guanatied  to  them  by  the  Ualled  Slalaa;  and  that  the  hwa  of 
Ooofgk*  wder  which  the  plahitlff  in  error  waa  indicted,  are  repugneat  to  the 
tieallea,  end  uaconsatatlonal  and  void,  and  alao  that  they  are  repugnent  to  the 
act  of  co^treaa  of  Maich  IMS,  ontHled  '« an  act  to  regulato  trade  and  intofw 
eoorae  wiili  tha  Indian  tribea.  l)ie  aaperler  d>urt  of  Gwinnett  OTonuled  the 
plee^and  the  plaintiir  to  error  waa  tried  and  convicted,  and  aentenced  *'  to  hard 
labour  to  the  penltottHaiy  fbr  four  yeaia."  Hekl,  that  thia  waa  a  eaee  to  which 
theeopieaiecawtartha  United  Sl^toehad  Juriadkttaaby  writ  of  ciior. 
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the  liriDty-6(Ui  teclloii  oflhe  *'  tct  to  esUbliab  the  Judicial  ceutti  of  iba  Uuilcil 
Statoi*'  pataod  io  1789. 

Tho  iodictmoot  and  plea  in  (bli  case  draw  Io  queatioo  the  validity  of  tlie  trealioi 
made  by  the  United  Staiea  with  the  Cherokee  Indiana:  if  not  to,  their  eon- 
■tniction  if  certainly  drawn  io  question;  and  the  decision  has  been.  If  not 
ogainst  their  TalidlCy,  '*  against  (lie  right,  privilege  or  eseoiption  specially 
set  up  and  claimed  under  them."  They  also  draw  into  question  the  vslldlly 
•fa  statute  of  the  state  of  Oeorghi, ''  on  the  ground  of  ks  being  repugnant  lo 
the  constitution,  treaties  and  bws  of  the  Untied  States*  and  the  decision  Is  hi 
&vour  of  its  Tslidlty.** 

It  Is  too  dear  for  controversy,  IhaC  the  act  of  congress,  by  which  this  court  Is 
constituted,  has  given  It  the  power,  and  of  course  imposed  on  It  the  duty  of 
exercising  Juiisdictlon  in  this  case.  The  record,-  according  to  the  Judiciary 
act  and  the  role  and  practice  of  the  court,  is  regulariy  before  the  court. 

The  act  of  the  Icgislsturo  of  Georgia,  passed  22d  December  1880,  entitled  «  an 
act  to  prevent  the  eierciae  of  assuiLed  and  arbitrary  power  by  all  persons,  under 
pretext  of  authority  from  the  Cherokee  Indians,"  Bcc.  enacts  that  *'  all  white 
persons,  residing  within  the  limits  of  the  Cherokee  nation  on  the  1st  day  of 
March  next,  or  at  any  time  thereaUer,  without  a  Keenso  or  permit  from  his 
excellency  the  governor,  or  Irom  such  sgent  as  his  excellency  the  governor 
shall  authoriae  to  grant  such  permit  or  license,  and  who  shall  not  have  t^ken 
the  oath  hereinafter  required,  shall  be  guilty  of  a  high  misdemeanour,  and 
upon  conviction  thereof,  shall  be  punished  by  confinement  to  the  penitentiary 
at  hard  labour,  for  a  term  not  leaa  than  four  yean."  The  eleventh  seetion 
authorises  the  governor,  *<  should  he  deem  It  necessary  for  the  protection  of 
the  mines,  or  the  enforrement  of  the  laws  in  foiee  within  tho  Cherokee  notion, 
to  raise  and  organise  a  guard,"  Bm.  The  thirteenth  section  enacts,  <«  that  the 
Mid  guard  or  any  member  of  them,  shall  be,  and  they  are  hereby  authorised 
and  empowered  to  arrest  any  person  legally  charged  with  or  detected  io  a  vio- 
lation of  the  laws  of  this  state,  and  to  convey,  as  soon  aa  practicable,  the  per- 
aon  so  artested,  before  a  Justice  of  tho  peace,  Jodgo  of  the  superior,  justko  of 
inierior  coutt  of  this  stale,  to  be  dealt  with  according  to  law.*'  The  extra* 
territorial  power  of  every  legislature  being  limited  io  its  action  to  Its  own  citi- 
xeiM  or  subjects,  the  very  passage  of  thia  act  is  an  assenion  of  Jufiedictionovor 
the  Cherokee  natloh,  and  of  the  rights  and  powen  conaequent  therato. 

The  principle,  **  that  discovery  of  paHa  of  the  continent  of  Ameilca  gave  title  to 
the  government  by  whose  svlyects,  or  by  whose  futhoilty  it  was  made,  against 
all  other  European  governments,  which  title  might  be  consummated  by  pee- 
sesslon,'*  acknowledged  by  all  Europeans,  because  it  wss  the  interest  of  all 
to  ackno#ledge  it;  gave  lo  the  nation  making  tho  diseoveiy,  as  its  inoriublo 
consequence,  the  sole  right  of  acquiring  the  aoil  and  of  making  settlements  on 
it.  It  waa  an  exclusive  principle,  which  shut  out  the  right  of  coospotilien 
•moog  Ihoio  who  bad  agreed  to  it;  not  one  which  could  annul  the  previoue 
ri^ts  of  those  who  had  not  agreed  to  It  It  regulated  the  right  given  by  dlo- 
covory  amonglbe  European  discoverera,  but  could  not  aflect  tho  righto  of  those 
thoady  In  possession,  either  as  nhorlginal  occupants,  or  as  oceuponts  by  vfatno 
of  1  dlseovwy  made  before  the  aaeoMry  of  man.  It  govt  tho  oxdusivo  i%|it 
to  porchaee,  but  did  not  Iband  that  right  on  a  denial  of  tho  right  of  tho  pes- 
•eassor  to  sell. 

Tho  relstlon  between  tho  Emopeaaa  and  tho  natives  was  dotsvmfaied  to  each 
case  by  the  particular  government  which  asseitod  and  could  matotato  this  pro- 
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•Biptif*  privilege  In  the  ptrticnlar  place.  The  Upiled  Staiet  tuceeeded  to  ell 
Che  elaimt  of  Great  Britain,  both  territorial  and  political,  but  no  attempt,  ao  §u 
MM  ia  known,  haa^  been  made  to  enlarge  them.  So  far  aa  they  exiated  merely 
in  theory,  or  were  in  their  nature  only  ezcluaive  of  the  elaima  of  oll»er  Euro* 
pean  nationa,  they  aliil  retain  their  orlgitul  character,  and  remain  dormant. 
So  far  aa  they  hare  been  practically  exerted,  they  exiat  In  f«cl,  are  underatood 
by  both  partiee,  are  aaaerted  by  the  one,  and  admitted  by  the  other. 

Soon  after  Greet  Britain  jletermined  on  planting  cotoniea  In  America,  the  king 
granted  charteri  to  companiea  of  hia  aobjecta,  who  aaaociated  for  the  purpoeo 
of  carrying  the  viewa  of  the  crown  into  effect,  and  of  .enriching  themaeWea. 
The  first  of  theae  charters  waa  made  before  poaaeaaioo  waa  taken  of  any  part 
of  the  country.  They  purpbrt  generally  to  convey  the  aoil,  from  the  Atlantic 
to  the  South  Sea.  This  aoU  waa  occupied  by  numeroua  and  warlike  nations, 
equally  willing  and  able  to  defend  their  posseasiona.  The .  extravagant  and 
•baurd  ideSi  that  the  feeble  aettlements  made  on  the  sea  coast,  or  the  compa- 
niea under  whom  they  were  made,  acquired  legitimate  power  by  them  togorera 
the  people,  or  occupy  the  lands  from  sea  to  sea,  did  not  enter  the  mind  of  any 
man.  They  were  well  understood  to  convey  the  title  which,  according  to  the 
common  law  of  European  eovereigns  respecting  America,  th^y  might  rightfully 
convey,  and  no  more.  Thia  wu  the  exclusive  right  of  purchuing  such  lands 
aa  the  natives  were  witling  to  sell.  The  crown  could  not  be  understood  to 
grant  what  the  crown  did  not  affect  to  clahn,  nor  waa  it  eo  underatood. 

Certain  it  is,  that  our  history  Aimlshes  no  example,  from  the  first  aettlement  of 
our  country,  of  any  attempt,  on  Ike  part  of  the  crown,  to  interfere  with  the 
bitemel  aflairs  of  the  Indiana,  farther  than  to  keep  out  the  agents  of  foreign 
poweia,  who,  aa  traders  or  otherwise,  might  seduce  them  into  foreign  alliances. 
The  ktaig  purchased  thdr  lands  when  they  were  wOHng  to  seli»  at  a  price  they 
were  willing  to  take;  bat  never  coerced  a  surrender  of  them.  He  alto  pur- 
chaaed  their  alliance  and  dependence  by  aobsidiea;  but  never  intruded  into  the 
interior  of  their  affairs,  or  interfered  with  their  self  government,  so  far  aa  re- 
spected themselves  only. 

The  third  article  of  the  treaty  of  Hopewell  acknowledgea  the  Cherokeea  to  be 
under  the  protectioo  of  the  United  States  of  America,  and  of  no  other  power. 

This  stipulation  is  found  in  Indian  treaties,  generally.  'It  waa  introduced  faito 
their  treaties  with  Great  Britab;  and  may  probably  be  found  In  those  with  other 
European  powers.  Its  origin  may  be  traced  to  the  nature  of  their  connexion 
with  those  powera;  and  Its  true  meaning  Is  diaeemed  in  their  relative  altn- 
allon. 

The  general  law  of  Europeen  sovereigns,  respecting  thetr  claims  In  America, 
limited  the  intereoorae  of  Indians,  In  a  great  degree,  to  the  particular  potentate, 
whose'  ultimate  right  of  domain  waa  acknowledged  by  the  others.  Tliis  waa 
the  general  atate  of  things  hi  time  of  peace.  It  was  aometlmes  changed  iiTwar. 
The  consequence  was,  that  their  auppllea  were  derived  chiefly  from  that  na- 
tion, end  tbek  trade  confined  to  it.  Goods,  indiapenaable  to  iheir  comfort,  in 
the  ehepe  of  praeenta,  were  received  from  the  same  hand.  What  waa  of  allll 
more  importance,  the  strong  band  of  government  waa  interposed  to.  reetraio 
the  disopderly  and  licentiotts  from  hitrasions  into  their  country,  from  encrsech- 
meots  OB  their  lands,  and  from  those  acts  of  violence  which  were  olUn  attend- 
ed by  redprocai  murder.  The  Indians  pe.'eeived  hi  this  protection,  only  what 
was  beneficial  to  themeelTee  an  engagoment  to  puniah  aggressions  on  them. 
It  iovelved  practically  no  claim  to  their  lands,  no  domhiion  over  their  persons. 
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It  neraly  bonod  \h%  natioo  to  the  Biitlib  crown*  at  a  dapaodont  aOy,  claialiif 
tha  protactioo  of  a  pawarful  friaod  and  Dalghboar,  and  racaiviog  tha  advaata- 
get  of  that  protecUoo,  without  loTolfiag  a  ionandor  of  tbair  national  chafactor. 

Tbia  la  tha  traa  moaning  of  tha  ttipulation.  and  la  cmdoobtodly  tbo  aanaa  in  which 
it  wu  made.  Naitliar  tha  Biitiah  govanuncntt  nor  tha  Cliarokaaa,  crar  nn- 
darttood  it  otharwita. 

Tha  laoia  atipuktion  entarad  into  with  tha  United  Stataa,  la  undoobtedly  to  bo 
conttraod  In  tha  same  manner.  They  racaiva  tha  Cbarakoo  nation  into  thak 
flarouf  and  protection.  Tha  Charokaaa  acknowledge  thomaolraa  to  bo  imdar 
tha  protection  of  tha  United  Statet,  and  of  no  other  power.  Protection  doaa 
not  imply  tbo  destruction  of  the  protected.  The  manner  hi  which  tfala  atipa* 
lation  waa  undeiatood  by  the  Amaiiean  gofemment,  ii  asplainad  by  the  lan- 
guage and  acts  of  our  firit  president. 

So  with  respect  to  the  words  •*  hunting  grounds."  Hunting  wu  at  that  time  the 
principal  occupation  of  the  Indians,  and-tiieir  land  was  more  used  for  that  pur- 
pose than  for  any  other.  It  could  not,  however,  be  supposed,  tliat  any  inton- 
tion  esisted  of  restricting  the  full  use  of  the  lands  they  reserved. 

To  the  Uhiled  Slates,  It  could  bo  a  matter  of  no  concern,  whether  their 
whole  territory  was  devoted  to  hunting  grounds,* or  whether  an  occasional 
vHlsge,  and  an  occasional  com  field  interrupted,  and  gave  aeme  variety  to  the 


These  terms  bad  been  used  in  their  treaties  with  Great  Britain,  and  had  never 
been  misundeiatood.  7  liey  had  never  been  supposed  to  imply  a  right  hi  the 
British  government  to  take  their  lands,  or  to  iotailare  with  their  internal  go* 
vemment. 

T6e  sixth  "and  aeventh  artidea  atipubte  for  the  pnnishment  of  the  dtisena  of 
eltfaer  country,  who  may  cemmit  oflencea  on  or  against  tlie  dtiaetia  of  the 
other.  The  only  inierenee  In  be  drawn  from  them  is,  that  the  United  Statea 
coctidered  tlie  Cherokees  ar  a  nation. 

The  nmth  article  la  in  theaejwords:  **  for  the  benefit  and  comfort  of  the  Indhna, 
and  for  the  prevention  of  iijuries  or  oppressions  on  tlio  part  of  the  dtisena  or 
Indians,  the  Udted  States^  in  congress  aaaambled,  shall  have  tha  aole  and  as- 
duaive  right  of  regulating  the  trade  with  the  Indians,  and  muuuging  aU  thtbr 
tffabrif  as  they  think  proper."  To  construe  tlie  eipreasion  **  managing  all  their 
aHhirs,"  into  a  aurrenderof  aelf  government  wouM  boa  perversion  of  their 
necessaiy  meaning,  and  a  departure,  from  the  eonatmction  which  has  been  nni* 
formly  put  on  them.  The  great  sul^ect  of  the  article  U  the  Indian  tiade.  The 
hkflaence  it  gave  made  it  desirable  that  congress  should  poasem  It.  The 
mlasloners  brought  forward  the  dahn»  with  the  professlen  that  their  motive 
*•  the  benefit  and  comfort  of  the  Indians,  and  the  prevention  of  faijuriea  or  ep- 
preasions*."  This  may  be  true,  as  reapects  the  regulation  of  their  iiade,  and  as 
respects  tlm  r^^lation  of  all  affrin  connected  with  their  trade;  but  cannot  be 
true,  aa  respects  the  management  of  all  tlieir  aflalm.  The  moat  important  of 
these,  is  the  eesaien  of  their  landa,  and  security  ag^lnat  hitradera  on  them.  .  la 
It  credlbie,  that  they  could  have  considered  thonwdvea  aa  anrrandarlng  to  the 
United  Sutea,  the  ri|^t  to  dictate  their  future  ceeriona,  and  the  terma  en  which 
they  shouhl  be  made;  or  to  compd  thdr  aubmlaaion  to  the  trlolence  of  diaotderty 
and  licentious  intruders?  It  is  equally  Ineoncdvable  that  they  could  have 
aupposed  themsdves,  by  a  phraae  thua  alipped  kite  an  artlda,  on  another  and 
more  intereathig  subject,  to  have  divested  themselvea  of  the  right  of  adTgnv* 
eniment  on  aubjecta  not  connected  with  Inde.    Such  a  neai«e  could  not  he 
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**  for  their  bentfit  and  eoiDfort,'*orfor**  the  pre?antioD  of  Injuriei  and  oppreaa- 
itm.*'  Soeh  a  cooatmetioo  would  ba  iDeooalttent  with  the  spirit  6f  thii  and 
of  all  iabaequoDt  trtatiet;  atpecialty  of  tfaoto  articles  which  recognise  the  right 
of  the  Cherokeea  to  declare  hostilities,  and  to  make  war.  It  would  eonvert  i 
treaty  of  peace  covertly  into  ana^t  annihilating  the  political  existence  of  one 
of  the  partiea.  Had  such  a  result  been  intended,  it  would  have  been  openly 
avowed. 

This  treaty  contains  a  few  terms  capable  of  being  used  in  a  sense  which  could 
not  have  been  intended  at  the  time,  apd  which  Is  inconsistent  with  the  practi- 
cal construction  whieh  has  always  been  put  on  them;  but  its  eesential  articles 
treat  the  Cherokees  as  a  nation  capable  of  maintaining  the  rcbtions  of  peace 
^nd  war;  and  ascertain  the  boundaries  between  them  and  the  United  States. 

The  treaty  of  Holston,  negotiated  with  the  Cherokees  in  July  1791;  explicitly 
recognising  the  national  character  of  the  Cherokees,  and  their  right  of  self* 
government;  thus  guarantying  their  lands;  assuming  the  duty  of  protection; 
and  of  course  pledging  the  faith  of  the  United  States  for  that  protection;  has 
been  frequently  renewed,  and  is  now  in  full  force. 

To  the  general  pledge  of  protection  Rave  l>een  added  several  specific  pledges, 
deemed  valuable  by  the  Indians.  Some  of  these  restrain  the  citizens  of  the 
United  States  from  encmachments  on  the  Cherokee  country,  and  orovide  for 
the  punishment  of  iptrudeia. 

The  treaties  and  laws  of  th^  United  States  contemplate  the  Indian  territoiy  aa 
completely  separated  from  that  of  the  states;  and  provide  that  all  iotercouite 
with  them  ahall  be  carried  on  exclusively  by  the  government  of  the  union.  • 

The  Indian  nations  had  alwaya  been  conddered  as  distinct,  independent  political 
'  eonmunities,  retaining  their  original  natural  rights,  as  the  undisputed  posseaa- 
era  ef  the  soil,  from  time  iminemorial;  with  the  single  exception  of  that  Im- 
poeed  by  irreflatible  power,  which  excluded  them  from  iotercoorse  with  any 
other  European  potentate  than  the  first  discoverer  of  the  coaat  of  the  particv« 
lar  region  ehihned:  and  thla  was  a  restriction  which  those  European  poteotatea 
Impoeed  o6  themselves,  as  well  as  on  the  Indiana.  The  very  term  •<  nation,** 
ao  generally  applied  to  them,  means  <*  a  people  distinct  from  others."  The 
constitution,  by  declaring  treaties  already  made,  as  well  as  those  to  be 
made,  to  be  the  aopreme  law  of  the  land,  hu  adopted  and  sanctioned  the  pra- 
viooa  treatlee  with  the  Indian  nations,  and,  consequently,  admits  their  rank 
ainonf  thoee  powers  who  are  capable  of  making  treaties.  The  words  *'  treaty** 
and  "natioo*'  are  words  of  our  own  language,  selected  In  our  diplomatic  and 
legislative  proceedings,  by  ourselves,  having  each  a  definite  and  well  under- 
atood  meaning.  We  have  applied  them  to  Indians,  as  wa  hare  applied  them 
to  the  other  natldns  of  the  earth.    They  are  applied  to  all  in  the  same  sense. 

Georgia,  herself,  has  furnished  conclusive  evidence  that  her  former  opinions  on 
this  subject  concurred  with  those  entertained  by  her  sister  states,  and  by  the 
government  of  the  United  States.  Varioua  acts  of  her  legislature  have  been 
cited  in  the  argument.  Including  the  conlmct  of  cession  made  in  the  year  1802, 
all  tending  to  prove  her  acqfiiescence  in  the  universal  conviction  that  the  In« 
dian  nationa  possessed  a/uil  right  to  the  lands  they  occupied,  until  that  right 
shoukl  be  extinguished  by  the  United  Stales  with  their  consent:  that  their 
tenltory  was  separated  from  that  of  any  state  within  whose  chattered  limita 
they  might  reside,  by  a  boundary  line,  establbhed  by  treaties:  that,  within  their 
boundary,  they  posseesed  rights  with  which  no  state  could  interfere:  and  that 
the  whole  power  of  reguhling  the  intercourse  with  them  was  vested  m  the 
United  Sutes. 
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lo  oppotitioD  to  Iba  original  right,  poaieswd  by  tiM  uodiipvCed  oeenpuiti  of 
every  couDtry,  to  tbU  recognition  of  tbtt  right,  which  it  evidenced  by  onr  bie- 
loiy  in  every  change  chrough  which  we  have  paaied,  are  placed  the  charters 
granted  by  the  monarch  of  a  distant  and  distinct  region,  parcelUng  out  a  terri- 
tory in  posaeailon  of  othert ,  whom  he  could  not  remove,  and  did  not  attempt 
to  remove,  and  the  cession  made  of  his  claims,  by  the  treaty  of  peeee>  The 
actual  state  of  things  at  the  time,  and  all  history  since,  explain  these  charters; 
and  the  Iring  of  Great  Britain,  at  the  treaty  of  peace,  could  cede  only  what  be- 
longed to  his  crown.  These  newly  asserted  titles  can  derive  no  aid  from  the 
articles  so  often  repeated  in  Indian  treaties,  estending  to  them,  first,  the  pro- 
tection of  Great  Britain,  and  afterwards  that  of  the  United  Statee.  Theae  arti- 
cles are  associated  with  others,  recognising  their  title  to  selHsovemment.  The 
very  fact  of  repeated  treaties  with  them  recognises  it;  snd  the  settled  doctrine 
of  the  law  of  nations  is,  that  a  woalter  power  does  not  surrender  its  independ- 
ence—4ts  right  to  #etf-government,  by  associating  with  a  stronger,  and  taking 
Its  protection.  A  wealc  state,  in  order  to  provide  for  its  safety,  may  place  Itself 
under  the  protection  of  one  more  powerful,  without  stripping  itself  of  the  right 
of  government,  and  ceasing  to  be  a  state.  Examples  of  this  kind  are  not  want- 
ing in  Europe.  "  Tributary  and  feudatory  states,**  saya  Valtel,  '*  do  not  thereby 
cease  to  l>e  sovereign  and  independent  states,  so  long  as  self-government  and 
aovereign  and  independent  authority  are  left  in  the  administration  of  the  state.** 
At  the  present  day,  more  than  one  stato  may  be  conaidered  as  holding  its  right 
of  self-government  under  the  guarantee  and  protection  of  one  or  more  allies. 

The  Cherokee  nation,  then,  is  a  dbtinct  community,  occupying  its  own  territory, 
with  boundaries  accurately  described.  In  which  the  laws  of  Georgia  can  have 
no  force,  and  which  the  citisens  of  Georgia  have  no  right  to  enter,  but  with 
the  assent  of  the  Cherokees  themselves,  or  in  conformity  with  treaties,  and 
with  the  acts  of  congress.  The  whole  intercourse  between  the  United  States 
and  this  nation,  is,  by  our  constitution  and  laws,  vested  in  the  government  of 
the  United  States. 

The  act  of  the  stato  of  Georgia,  under  which  the  plaintiff  in  error  was  prosecuted* 
is  consequently  void,  and  the  judgment  a  nullity. 

The  acts  of  the  legislature  of  Georgia  interfere  forcibly  with  the  relations  esta- 
blished between  the  United  Stotes  and  the  Cherokee  nation,  the  regulation  of 
which,  according  to  the  settled  principles  of  our  constitation,  Is  committed 
exclusively  to  the  government  of  the  union. 

They  are  in  direct  hostility  with  treaties,  repeated  to  a  succession  of  years,  which 
mariL  out  the  boundary  that  separates  the  Cherokee  country  from  Georgia; 
guaranty  to  them  all  the  land  withto  their  boundary;  solemnly  pledge  the  iaith 
of  the  United  Stotes  to  restrain  their  citisens  from  trespassing  on  It;  and  leceg- 
nise  the  pre-existing  power  of  the  nation  to  govern  itself. 

They  are  In  equal  hosiility  with  the  acU  of  congress  for  regulating  this  Intefcoume 
and  giving  effect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff  to  error,  who  was  raaidlng  to 
the  natton,  with  ite  permission,  and  by  authority  of  the  pesldent  of  the  United 
States,  Is  also  a  violation  of  the  acto  which  authorise  the  chief  msgjbtiate  to 
exercise  this  authority. 

Will  these  poweriiil  considerations  avail  the  platotiff In  error?  We  thfaik  Ihey 
will.  He  was  seised  and  forcibly  carried  away,  while  under  guaidiansfalp  of 
treaties  guarantylkig  the  country  to  which  he  realded  and  takiig  It  under  the 
protection  of  the  United  Statei.    He  was  seized  while  peffofmtof ,  under  the 
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MDCtioo  of  the  dM  maglttimte  of  ttio  QDioD«  iboM  ontiof  wUcb  Ibo  boriiaiii 
policy  odoptod*  by  congratf  had  rocominondod.  Ho  wm  appiobondod,  triedt 
and  eoDdomned,  under  coloar  of  a  tew  trbieb  bat  boon  ibowo  to  bo  ropugntnt 
to  tho  cooititation,  latrt,  and  treatloo  of  tbe  Unltod  Statoi.  Bad  a  Judgnontt 
ttablo  to  tbo  iamo  objectiont,  boon  rendorod  for  proporty,  nooo  would  quoatloo 
tho  Juriadiclion  of  tbif  court  It  cannot  bo  Ion  doar  wben  tbo  Jodpnont 
affocla  portooal  liberty,  and  inflicti  diagracoful  pooithmont;  if  puniibmeot  could 
difgraco  wben  Inflicted  on  Innocence.  Tbe  plainttiT  in  error  is  not  leai  intof* 
Of  tod  In  tho  operation  of  this  unconstitutional  law  than  If  it  aflbctod  bis  pro- 
perty. He  la  not  leai  ontiilod  to  tbo  protection  of  the  conatituiian«  lawf»  and 
troatlof  of  bii  country. 

THIS  was  a  writ  of  error  to  the  superior  court  for  the  county 
of  Gwinnetti  in  the  state  of  Georgia. 

On  the  22d  December  1830^  the  legislature  of  the  state  of 
Georgia  passed  the  following  act: 

<<  An  act  to  prevent  the  exercise  of  assumed  and  arbitrary 
power,  by  all  personsi  under  pretext  ot  authority  from  the 
Cherokee  Indians  and  their  laws,  and  to  prevent  white  per- 
sons from  residing  within  that  part  of  the  chartered  limits  6f 
Georgia,  occupied  by  tbe  Cherokee  Indians,  and  to  provide  a 
guard  for  the  protectioo  of  the  gold  mines,  and  to  enforce  the 
law;s  of  the  state  within  the  aforesaid  territory. 

<<Bc  it  enacted  by  tlie  senate  and  house  of  representatives  of 
the  state  of  Georgia  in  general  assembly  met,  and  it  is  hereby 
enacted  by  the  authority  of  the  same,  that,  after  the  1st  day 
of  February  1891,  it  shall  not  be  lawful  for  any  person  or  per- 
sons, under  colour  or  pretence  of  authority  from  said  Chero- 
kee tribe,  or  as  headmen,  chicfi^  «)r  warriors  of  said  tribe,  to 
cause  or  procure  by  an>  roean»  the  assembling  of  any  council 
or  other  pretended  legislative  body  of  tlic  said  Indians  or 
others  living  among  them,  for  the  purpose  of  legislating  (or 
for  any  other  purpose  whatever).  And  pei-sons  oQending 
against  the  provisions  of  this  section  shall  be  guilty  of  a  high 
misdemeanour,  and  subject  to  indictment  therefor,  and,  on 
conviction,  shall  be  punished  by  confinement  at  h?rd  labour 
in  the  penitentiary  for  the  space  of  four  years. 

'<  Sec  2.  And  be  it  further  enacted  by  tlie  authority  afore- 
said, that,  after  the  time  aforesaid,  it  shall  not  be  lawful  for 
any  person  or  persons,  under  pretext  of  authority  from  the 
Cherokee  tribe,  or  as  representatives,  chiefs,  headmen  or  war- 
riors of  said  tribe,  to  meet  or  assemble  as  a  council,  assembly. 
Vol.  VI.— 3  Q 
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conyentioDi  or  in  any  other  capacity,  for  the  purpose  of  making 
laws,  orders  or  regalatioDS  for  said  tribe.  And  all  persons 
offending  against  the  provisions  of>this  sectioni  shall  be  guilty 
of  a  high  misdemeanour,  and  subject  to  an  indictment,  and, 
on  conviction  thereof,  shall  undergo  an  imprisonment  in  the 
penitentiary  at  hard  labour  for  the  space  of  four  years. 

<<  See.  S.  And  be  it  further  enacted  by  the  authority  afore- 
said, thjit,  after  .the  time  aforesaid,  it  shall  not  be  lawful  for 
any  person  or  persons,  under  eolour  or  by  authority  of  the 
Cherokee  tribe,  or  any  of  its  laws  or  regulations,  to  hold  any 
court  or  tribunal  whatever,  for  the  purpose  of  hearing  and  de- 
termining causes,  either  civil  or  criminal;  of  to  give  any  judg- 
ment in  such  causes,  or  to  issue,  or  cause  to  issue,  any  process 
against  the  person  or  property  of  any  of  said  tribe.  And  all 
persons  offending  against  the  provisions  of  this  .section  shall  be 
guilty  of  a  high  misdemeanour,  and  subject  to  indictmept,  and^ 
on  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary 
at  hard  labour  for  the  space  of  four  years. 

<<  Sec  4.  And  be  it  further  enacted  by  the  authority  afore- 
said, that,  after  the  time  aforesaid,  it  shall  not  be  lawful  for 
any  person  or  persons,  as  a  ministerial  officer,  or  in  any  other 
capacity,  to  execute  any  precept,  command  or  process  issued 
by  any-courtor  tribunal  in  the  Cherokee  tribe,  on  the  persons 
or  property  of  any  of  said  tribe.  And  all  persons  offending 
against  the  provirions  of  this  section,  shall  be  guilty  of  a  tres- 
pass, and  subject  to  indictment,  and,  on  conviction  thereof, 
shall  be  punished  by  fine. and  imprisonment  in  the  jail  or  in 
the  penitentiary,  not  longer  than  foulr  years^  at  the  discretion 
of  the. court 

<f  Sec.  5.  And  be  it  further  enacted  by  the  authority  afore- 
said, that,  after  the  time  aforesaid,  it  shall  not  be  lawful  for 
any  person  or  persons  to  confiscate,  or  attempt  to  eonfiscatOy 
or  otherwise  to  cause  a  forfeiture  of  the  property  or  estate  of 
any  Indian  of  add  tribe,  in  consequence  of  his  enrolling  him- 
self and  family  for  emigration,  or  offering  to  enrol  for  emigrai- 
tion,  or  any  other  act  of  said  Indian,  in  furtherance  of  his 
intention  to  emigrate.  And  persons  offending  against  the  pro- 
visions of  this  section  shall  be  guilty  of  high  misdemeanour^ 
and,  on  conviction,  shall  undergo  an  imprisonment  in  the 
penitentiary  at  hard  labour  for  the  space  of  four  years. 
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^  See.  6.  And  be  it  further  enteted  by  the  tqthority  tforesaid, 
ttitt  noii6  of  the  proTisipns  of  this  act  shall  be  so  construed  iS 
to  prevent  said  tribe,  its  headmeni  chiefs  or  other  representa- 
tives, from  meeting  any  agent  or  commissioner,  on  the  part  of 
this  state  or  tfie  United  States,  for  any  purpose  whatever. 

^  Sec  7.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  white  persons  residiiTg'within  the  limits  of  the  Chero- 
kee nation,  on  the  1st  day  of  March  next,  or  at  &  v  time 
thereafter,  without  a  license  or  permit  from  his  excellency 
the  governor,  or  from  such  agen.t  as  his  excellency  the  gov- 
ernor shall  authorise  to  grant  such  permit  or  license,  and  who 
shall  not  have  taken  the  oath  hereinafter  required,  shall  be 
guilty  of  a  high  misdemeanour,  and,  upon  conviction  thereof, 
shall  be  punished  by  confinement -to  Uie  penitentiary  at  hard 
labour  for  a  term  not  less  than  four  years:  provided,  that  the 
provisions  of  this  section  shall  not  be  so  construed  as  to  extend 
to  any  authorised  agent  or  agents  of  the  government  of  the 
United  Suites  or  of  this  state,  or  to  any  person  or  persons  who 
may  rent  any  of  those  improvements  which  have  been  aban- 
doned by  Indians  who  have  emigrated  west  of  the  Mississippi: 
provided,  nothing  contained  in  this  section  shall  be  so  construed 
as  to  extend  to  white  females,  and  all  male  children  under 
twenty-one  years  of  age- 

^  Sec.  6.  And  be  it  further  enacted  by  the  aathority  aforesaid, 
that  all  white  persons,  citizens  of  the  state  of  Georgia,  who 
have  procured  a  license  in  writing  from  his  excellency  the 
governor,  or  from  such  agent  as  his  excellency  the  governor 
shall  authorise  to  grant  such  permit  or  license,  to  reside  within 
the  limits  of  the  Cherokee  nation,  and  who  have  taken  the 
following  oath,  viz.  <<I,  A.  B.,  do  solemnly  swear  (or  a£Srm, 
as  the  case  may  be)  that  I  will  support  and  defend  the  consti- 
tution and  laws  of  the  state  of  Georgia,  and  uprightly  demean 
myself  as  a  citizen  thereof,  so  help  me  God,''  shall  be,  and  the 
same  are  hereby  declared,  exempt  and  free  from  the  operation 
of  the  seventh  section  of  this^  set 

**  Sec  9.  And  be  it  further  enacted,  that  his  etcellency  the 
governor  be,  ai|d  he  is  hereby,  authorized  to  grant  licenses  to 
residiB  within  the  limits  of  the  Cherokee  nation,  according  to 
4be  provisions  of  the  eighth  section  of  this  act 

<<  Sec  10.  And  be  it  further  enacted  by  the  authority  afore- 
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■aid,  that  no  peraon  ahall  collect  or  claim  any  toll  from  any 
peraoni  for  paaaing  any  turnpike  gate  or  toll  bridge  by  au- 
thority of  any  act  or  law  of  the  Cherokee  tribe^  or  any  chief 
or  headman  or  men  of  the  aame. 

'<Sec.  11.  And  be  it  further  enacted  by  the  authority  afore- 
aaidi  that  hta  excellency  the  governor  be,  and  he  is  herebyi 
empowered,  dieuld  he  deem  it  necessary,  either  for  the  pro- 
tection of  die  mines,  or  for  the  enforcement  of  the  lawa  of 
fo(tse  within  the  Cherokee  nation,  tc^raise  and  organize  a  guards 
tQ  be  employed  on  foot,  or  moanted,  as  occasion  may  require, 
which  shall  not  consist  of  more  than  sixty  persons,  whici 
goard  shall  be  under  the  command  of  the  commissioner  or 
agent  appointed  by  the  goyemor,  to  protect  the  mines,  with 
power  to  dismiss  from  the.  service  any  member  of  said  guard, 
0|i  paying  the  wages  due  for  services  rendered,  for  disorderly 
eondiict,  and  make  appointments  to  fill  the  vacancies  occasion- 
ed by  such  dismissal 

<<  Sec.  18.  And  be  it  further  enacted'by  the  authority  afore- 
said^ that  each  person  who  may  belong  to  said  guard,  shall 
receive  for  his  compensation  at  the  rate  of  fifteen  dollars  per 
mOnlh  when  on  foot,  anH  at  the  rate  of  twenty  dollars  per 
month  when  mounted,  for  every  month  that  such  person  is 
engaged  in  actual  service;  and,  in  the  event,  that  the  com- 
missioner  or  agent,  herein  referred  to,  should  die,  resign,  or 
fiul  to  perform  the  duties  herein  required  of  him,  Ms  excel- 
lency tfie  governor  is  hereby  authorised  and  required  to  ap- 
point, in  his  steady  some  other  fit  and  proper  person  to.  the 
command  of ' said  guard;  and  the  commissioner  or  agent,  hav- 
ing the  command  of  the  guard  aforesaid,  for  the  better 
diseiplioe  thereof,  shall  appoint  three  sergeants,  who  shaft 
receive  at  the  rate  of  twenty  dollars  per  month  while 
serving  on  foot,  and  twenty-five  dollars  per  month,  when 
mounted,  as  compensation  whilst  in  actual  service: 

<<  Se$.  IS.  And  be  It  further  enacted  by  the  authority  afore- 
said, that  the  said  guard,  or  any  member  of  them,  shall  be* 
and  they  are  hereby,  authorised  and  empowered  to  arrest  any 
person  legally  charged  with,  or  detected  in,  a  violation  of  the 
laws  of  this  state,  and  to  convey,  as  soon  as'  practicable,  the 
person  so  arrested  before  a  justice  of  the  peace,  judge  of  the 
superior  or  justice  of  inferior  court  of  this  sUte,  to  be  dealt 
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with  according  to  law;  and  the  pay  and  support  of  said  guard 
be  provided  out  of  the  fund  already  appropriated  for  the  pro- 
tection of  the  gold  mines/' 

The  legislature  of  Georgia,  on  the  19th  December  1829, 
passed  the  following  act: 

^  An  act  to  add  the  territory  lying  within  the  chartered  limits 
of  Georgia,  and  now  in  the  occupancy  of  the  Cherokee  In- 
dians, to  the  counties  of  Carroll^  De  Kalb,  Gwinnett,  Hall,  and 
Habersham,  and  to  extend  the  laws  of  this  state  over  the  same, 
and  to  annul  all  laws  and  ordinances  made  by  the  Cherokee 
nation  of  Indians,  and  to  provide  for  the  compensation  of  offi- 
cers serving  legal  process  in  said  territory,  and  to  regulate  the 
testimony  of  Indians,  and  to  repeal  the  ninth  section  of  the  act 
of  1828  upon  this  subject. 

«Sec  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  state  of  Georgia  in  general  assembly  met,  and 
it  is  hereby  enacted  by  the  authority  of  the  same,  that  from 
and  after  the  passing  of  this  act,  all  that  part  of  the  unlocated 
territory  within  the  limits  of  this  state,  and  whicH  lies  between 
the  Alabama  line  and  the  old  path  leading  from  the  Buzzard 
Roost  on  the  Chattahoochee,  to  Sally  Hughes's,  on  the  High- 
tower  river;  thence  to  Thomas  Pelet's,  on  the  old  federal  road; 
thence  with  said  road  to  the  Alabama  line  be,  and  the  same  is 
hereby  added  to,  and  shall  become  a  part  of,  the  county  of 
Carroll. 

«  Sec.  2.  And  be  it  further  enacted,  that  all  that  part  of  said 
territory  lying  and  being  north  of  the  last  mentioned  line,  and 
south  of  the  road  running  from  Charles  Gait's  ferry,  on  the 
Chattahoochee  river,  to  Dick  Roe's,  to  where  it  intersects  with 
the  path  aforesaid,  be,  and  the  same  is  hereby  added  to,  and 
shall  become  a  part  of,  the  county  of  De  Kalb. 

<<  Sec.  3.  And  be  it  further  enacted,  that  all  that  part  of  the 
said  territory  lying  north  of  tlie  last  mentioned  line,  and  south 
of  a  line  commencing  at  the  mouth  of  Baldridge's  creek;  thence 
up  said  creek  to  its  source;  from  thence  to  where  the  federal 
road  crosses  the  Hightower;  thence  with  said  road  to  the  Ten- 
nessee line,  be,  and  the  same  is  hereby  added  to,  and  shall 
become  part  of,  the  county  of  Gwinnett 

<<  Sec  4.  And  be  it  further  enacted,  tliat  all  that  part  of  the 
said  territory  lying  north  of  said  last  mentioned  line,  and  south 
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of  a  line  to  commence  on  the  Chestttee  metf  at  the  mouth  of 
Toholo  creek;  thence  op  said  creek  to  the  top  of  the  Blae 
ridge;  thence  to  the  head  waters  of  Notley  river;  thence  down 
aaid  river  to  the  boundary  line  of  Georgia,  be,  and  the  same  ia 
hereby  added  to,  and  shall  become. a  part  of,  the  county  of 
HalL 

^  Sec  5.  And  be  it  further  enacted,  that  all  that  part  of  said 
territory  lying  north  of  said  last  mentioned  linci  within  the 
limits  of  this  state,  be^  and  the  same  is  hereby  added  to,  and 
Ihall  become  a  part  of,  the  county  of  Habersham, 

^  Sec.  6.  And  be  it  further  enacted,  that  all  the  laws,  both  civil 
and  criminal,  of  this  state,  be,  and  the  same  are  hereby  ex- 
tended over  said  portions  of  territory,  respectively;  and  all 
persons  whatever,'  residing  within  the  same,  shall,  after  the 
1st  day  of  June  next,  be  subject  and  liable  to  the  operation  of 
said  laws,  in  the  same  .manner  as  other  citizens  of  this  state, 'or 
the  citizens  of  said  counties,  respectively;  and.  all  writs  and 
processes  whatever,  issued  by  the  courts  or  officers  of  said 
courts,  shall  extend  over,  and  operate  on,  the  portions  of  terri- 
tory hereby  added  to  the  same,  respectively. 

**  Sec  7.  And  be  it  further  enacted,  that  after  the  1st  day  of 
June  next,  all  laws,  ordinances,  orders  and  regulations,  of  any 
kind  whatever,  made,  passed  or  enacted,  by  the  Cherokee 
Indians,  either  in  general  council  or  in  any  other  way  what- 
ever, or  by  any  authority  whatever  of  said  tribe,  be,  and  the 
same  are  hereby  declared  to  be,  null  and  void,  and  of  no  efleet 
as  if  the  same  had  never  existed;  and  in  all  cases  of  indictment 
or  civil  suits,  it  shall  not  be  lawful  for  the  defendant  to  justify 
under  any  of  said  laws,  ordinances,  orders  or  regulations;  noi 
shall  the  courts  of  this  state  permit  the  same  to  be  given  in 
evidence  on  the  trial  of  any  suit  whatever, 

<<  Sec  8.  And  be  it  further  enacted,  that  it  shall  not  be  lawful 
for  any  person  or  body  of  persons,  by.  arbitrary  power  or  by 
virtue  of  any  pretended  rlile,  ordinance,  law  or  custom  of  said 
Cherokee  nation,  to  prevent  by4threats,  menaces  ob  other 
means,  or  endeavour  to  prevent,  any  Itadian  of  said  nation,  re- 
siding within  the  chartered  Umits  of  this  state,  from  enrolling 
as  an  emigrant,  or /actually  emigrating  or  removing  from  said 
nation;  nor  shall  it  be  lawful  for  any  person  or  body  of  per- 
sons, by  arbitrary  power  or  by  virtue  of  any  pretended  nile^ 
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ordinancey  law  or  euatom  of  said  natioD,  to  puniahi  ui  any 
manner,  or  to  molest  either  the  person  or  property,  or  to 
abridge  the  rights  or  privileges  of  any  Indian,  for  enrolling  his 
or  her  name  as  an  emigrant,  or  for  emigrating  or  intending  to 
emigrate,  from  said  nation. 

**  Sec  9.  And  be  it  further  enacted,  that  any  person  or  body 
of  persons  oflftnding  against  the  provisions  of  the  foregoing 
section,  shall  be  guilty  of  a  high  misdemeanour,  subject  to  in- 
dictment, and  on  conviction  shall  be  punished  by  confinement 
in  the  common  jail  of  any  county  of  this  state,  or  by  confine- 
ment at  hard  labour  in  the  penitentiary,  for  a  term  not  exceed- 
ing four  years,  at  the  discretion  of  the  court 

<<  Sec  10*  And  be  it  further  enacted^  that  it  shall  not  b^ 
lawful  for  any  person  or  body  of  persons,  by  arbitrary  power, 
or  under  colour  of  any  pretended  rule,  ordinance,  law  or  cus- 
tom of  said  nation,  to  prevent  or  offer  to  prevent,  or  deter  any 
Indian  headman,  chief  or  warrior  of  said  nation,  residing 
within  the  chartered  limits  of  this  state,  from  selling  or  ceding 
to  the  United  States,  for  the  use  of  Greorgia,  the  whole  or  any 
part  of  said  territory,  or  to  prevent  or  offer  to  prevent,  any 
Indian,  headman,  chief  or  warrior  of  said  nation,  residing  u 
aforesaid,  from  meeting  in  council  or  treaty  any  commissioner 
or  commissioners  on  the  part  of  the  United  States,  for  any 
purpose  whatever. 

<<Sec  11.  And  be  it  further  enacted,  that  any  person  or  body 
of  persons  offending  against  the  provisions  of  the  foregoing 
sections,  shall  be  guilty  of  a  high  misdemeanour,  subject  to 
indictment,  snd.  on  convictitfn  shall  be  confined  at  hard  labour 
in  the  penitentiary  for  not  less  than  four  nor  longer  than  six 
years,  at  the  discretion  of  the  court 

<<  Sec  12.  And  be  it  further  enacted,  that  it  shall  not  be  law- 
ful for  any  person  or  body  of  persons,  by  arbitrary  force,  or 
under  colour  of  any  pretended  rules,  ordinances,  law  or  custom 
of  said  nation,  to  take  the  life  of  any  Indian  residing  as  afore- 
said, for  enlisting  as  aA  emigrant;  attempting  to  emigrate; 
ceding,  or  attempting  to  cede,  as  aforesaid,  the  whole  or  any 
part  of  the  said  territory;  or  meeting  or  attempting  to  meet,  in 
treaty  or  in  council,  as  aforesaid,  any  commissioner  or  com- 
missioners aforesaid;  and  any  person  or  body  of  persons  offend- 
ing against  tlie  provisions  of  this  section,  shall  be  guilty  of 
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murder,  subject  to  indictmenti  aod,  on  conyicUoiii  shall  sufler 
death  by  hanging. 

<<  See.  ISi  And  be  it  further  enactedi  that,  should  any  of  the 
foregoing  offences  be  committed  under  colour  of  any  pretended 
rulesi  ordinances,  custom  or  law  of  said  nation,  all  persons 
acting  therein,  either  as  individuals  or  as  pretended  executive, 
ministerisl  or  judicial  officers,  shall  be  deemed  and  considered 
as  principals,  and  subject  to  the  pains  and  penalties  hereinbe-' 
fore  described. 

<<  Sec.  14.  And  be  it  further  enacted,  that  for  all  demands 
which  may  come  within  the  jurisdiction  of  a  magistrate's  court, 
suit  -may  be  brought  for  the  same  in  the  nearest  district  of  the 
county  to  which  the  territory  is  hereby  annexed;  and  all  offi- 
cers serving  Any  legal  process  on  ^ny  person  living  on  any 
portion  of  the  territory  herein  named,  shall  be  entitled  to  re* 
cover  the  suiA  of  five  cents  for  every  mile  he  may  ride  to  serve 
the  sam6,  after  crossing  the  present  limits  of  the  said  counties, 
in  addition  to  the  fees  already  allowed  by  law;  and  in  case  any 
of  the  said  officers  should  be  resisted  in  the  execution  of  any 
legal  process  issued  by  any  court  or  magistrate,  justice  of  the 
inferior  court,  or  judge  of  the  superior  court'  of  any  of  said 
counties,  he  is  hereby  authorised  to  call  out  a  sufficient  num- 
ber of  the  militia  of  said  counties  to  aid  and  protect  him  in  the 
execution  of  this  duty. 

«Sec  15.  And  be  it  further  enacteid,  that  no  Indian  or  de- 
scendant of  any  Indian,  residing  within  the  Creek  or  Cherc^Eee 
nitions  of  Indians,  shall  be  deemed  a  competent  witness  in  any 
court  of  this  state  to  which  a  white  person  may  be  a  party, 
except  sucb  white  person  resides  within  the  said  nation." 

In  September  1831,  the  grand  jurors  for  the  county  of 
Gwinnett  in  the  state  of  Georgia,  presented  to  the  superior 
court  of  the  county  the  following  indictment: 

<<  Georgia,  Gwinnett  county: — ^The  grand  jurors,  sworn, 
chosen  and  selected  for  the  county  of  Gwinnett,  in  the 
name  and  behalf  of  the  citizens  of  Georgia,  eharge  and  ac- 
cuse Eliznr  Butler,  Samuel  A.  Worcester,  James  Trott, 
Samuel  Mays,  Surry  Eaton,  Austin  Copdand,  and  Edward 
D.  Losure,  white  persons  of  said  county,  with  the  offence  of 
<  residing  witliin  the  limits  of  the  Cherokee  nation  without  a 
license:'   For  that  the  said  Elizur  Brtler,  Samuel  A.  Wor- 
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cesleri  James  Trott,  Samuel  Mays,  Surry  Eaton,  Austin  Cope- 
land  and  E2dward  D.  Losure,  white  persons,  as  aforesaid,  on 
the  15th  day  of  July  1831,  did  reside  in  that  part  of  the  Chero- 
kee nation  attached  by  the  laws  of  said  state  to  the  said  county, 
and  in  the  county  aforesaid,  without  a  license  or  permit  from 
his  excellency  the  governor  of  said  state,  or  from  any  agent 
authorised  by  his  excellency  the  governor  aforesaid  to  grant 
such  permit  or  license,  and  without  having  taken  the  oath  to 
support  and  defend  the  constitution  and  laws  of  the  state  of 
Georgia,  and  uprighUy  to  demean  themselves  as  citizens  there- 
of, contrary  to  the  laws  of  said  state,  the  good  order,  peace  and 
dignity  thereo£'' 

To  this  indictment,  the  plaintiff  in  error  pleaded  specially, 
as  follows: 

^*  And  the  said  Samuel  A.  Worcester,  in  his  own  proper  per- 
son, comes  and  says,  that  this  court  ought  not  to  take  further 
cognizance  of  the  action  and  prosecution  aforesaid,  because,  he 
says,  that,  on  the  15th  day  of  July  in  the  year  1831,  he  was, 
and  stiU  Is,  a  resident  in  the  Cherokee  nation;  and  that  the 
said  supposed  crime,  or  crimes,  and  each  of  them,  were  com* 
mitted,  if  committed  at  all,  at  the  town  of  New  Echota,  in  the 
said  Cherokee  nation,  out  of  the  jurisdiction  of  this  court,  and 
uot  in  the  county  Owinnett,  or  elsewhere  within  the  jurisdic* 
tion  of  this  court  And  this  defendant  saith,  that  he  is  a  citi* 
zen  of  the  state  of  Vermont,  one  of  the  United  States  of  Ame- 
rica, and  that  he  entered  the  aforesaid  Cherokee  nation  in  the 
capaci^  of  a  duly  authorised  missionary  of  the  American 
Board  of  Commissioners  for  Foreign  Missions,  under  the  au^ 
thority  of  the  president  of  the  United  States,  and  has  not  since 
been  requiiied  by  him  to  leave  it:  that  he  was,  at  the  time  of 
his  arrest,  engaged  in  preaching  the  gospeJ  to  the  Cherokee 
Indians,  and  in  translating  the  sacred  Scriptures  into  their  lan- 
gusg^,  with  the  permission  and  spproval  of  the  said  Cherokee 
nation,  and  in  accordance  with  the  humane  policy  of  the 
government  of  the  United  States,  for  the  civilization  and  im- 
provement of  the  Indians;  and  that  his  residence  there,  for  this 
purpose,  is  the  residence  charged  in  the  aforesaid  indictment: 
and  this  defendant  further  saith,  that  this  prosecution  the  state 
of  Georgia  ought  not  to  have  or  maintain,  because,  he  saith, 
that  several  treaties  havei  from  time  to  time,  been  entered 
Vol-  VL— 3  R 
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into  between  the  'United  States  and  the  Cherokee  nation  of 
Indianiy  to  wit:  at  Hopewelli  on  the  S8th  day  of  Noyember 
1785;  at  HoUtoni  on  the  Hd  day  of  July  1791;  at  Philadel- 
phia, on  the  S6th'day  of  June  1794;  at  Tellicoy  on  the  8d  day 
Of  October  1798;  at  Tellico,  on  the  S4th  day  of  October  1804; 
at  Tellico,  on  the  25th  day  of  October  1805;  at  Tellicoi  on 
the  27th  day  of  October  1805;  at  Y^aahtngton  city,  on 'the  7th 
day  of  January  1805;  at  Washington  city,  on  tliS  22d  day  of 
March  1816;  at  the  Chickasaw  Council  Housci  on  the  14th 
day  of  September  iSlCT;  at  the  Cherokee  Agency,  on  the  8th 
day  of  July  1817,  and  at  Washington  city,  on  the  27th  day 
of  FebFuary  1819:  all  which  treaties  have  been  duly  ratified 
by  the  seuate  of  the  United  States  of  America;  and,  by  which 
treaties  the  United  States  of  America  acknowledge  the  said 
Cherokee  nation  to  be  a  sovereign  nation,  authorised  to  govern 
themselves,  and  all  persons  who  have  settled  within  their 
territory,  free  from  any  right  of  legislative  interference  by  the 
several  states  competing  the  United  States  of  America,  in 
reference  to  acts  done  within  their  own  territory;  and,  by 
which  treaties,  the  whole  of  the  territory  now  occupied  1^ 
the  Cherokee  nation,  on  the  east  of  the  Mississippi,  has  been 
solemnly  guarantied  to  them;  all  of  which  treaties  are  existing 
treaties  at  this  day,  and  in  full  force.  By  these  treaties,  and 
particularly  by  the  treaties  of  Hopewell  and  Holston,  the  afore- 
said territory  is  acknowledged  to  lie  without  the  jurisdiction 
of  the  several  states  composing  the  union  of  the  United  States; 
and,  it  is  thereby  specially  stipulated,  that  the  citizens  of  the 
United  States  shall  hot  enter  the  aforesaid  territory,  even  on 
a  visit,  without  a  passport  from  the  governor  of  a  state,  or 
from  some  one  duly  authorised  thereto  by  the  president  of 
the  United  States:  all  of  which  will  more  fully  and  at  large 
appear,  by  reference  to  the  aforesaid  treaties.  And  this  de- 
fendant saith,  that  the  several  acts  charged  in  the  bill  of  indict- 
ment, were  done,  or  omitted  to  be  done,  if  at  all,  within  the 
•said  territory  so  recognized  as  belonging  to  the  said  nation,  and 
so,  as  aforesaid,  held  by  them,  underthe  guarantee  of  the  United 
States:  that,  for  those  acts,  the  defendant  is  not  amenable  to  the 
laws  of  Georgia,  nor  to  the  jurisdiction  of  the  courts  of  the  said 
state;  and  that  the  laws  of  the  state  of  Georgia,  which  profess 
to  add  the  said  territory  to  the  several  adjacent  counties  of  Ae 
said  state,  and  to  extend  the  laws  of  Georgia  over  the  said  ter- 
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ritoryy  and  persons  inl^abiting  the  same;  and,  in  particular,  the 
act  on  which  this  indictment  against  this  defendant  is  grounded, 
to  wit:  'an  act  entitled  an  act  to  prevent  the  exercise  of 
assumed  and  arbitrary  power,  by  all  persons,  under  pretext  of 
authority  from  the  Cherokee  Indians,  and  their  laws,  and  to 
prevent  white  persons  from  residing  within  that  part  of  the 
chartered  limits  of  Georgia,  occupied  by  the  Cherokee  In- 
dians, and  to  provide  a  guard  for  the  protection  of  the  gold 
mines,  and  to  enforce  the  laws  of  the  state  within  the  aforesaid 
territory,'  are  repugnant  to  the  aforesaid  treaties;  \Vhich,  ac- 
wrding  to  the  constitution  of  the  United  States,  compose  a 
part  of  the  supreme  law  of  the  land;  and  that  these  laws  of 
Georgia  are,  therefore,  unconstitutional,  void,  and  of  no  eiTeet: 
that  the  said  laws  of  Georgia  are  also  unconstitutional  and  void, 
because  they  impair  the  obligation  of  the  various  contracts 
formed  by  snd  between  the  aforesaid  Cherokee  nation  and  the 
said  United  States  of  America,  as  above  recited:  also,  that  the 
said  laws  of  Georgia  are  unconstitutional  and  void,  because  they 
interfere  with,  and  attempt  to  regulate  and  control  the  inter- 
course with  the  said  Cherokee  nation,  which,  by  the  said 
constitution,  belongs  exclusively  to  the  congress  of  the  United 
States;  and  because  the  said  laws  are  repugnant  to  the  statute 

of  the  United  States,  passed  on  the day  of  March  1808^ 

entitled  <  an  act  to  regulate  trade  and  intercourse  with  the 
Indian  tribes,  and  to  preserve  peace  on  the  frontiers:'  and  that, 
therefore,  this  court  has  no  jurisdiction  to  cause  this  defendant 
to  make  further  or  other  answer  to  the  said  bill  of  indictment, 
or  further  to  try  and  punish  this  defendant  for  the  said  sup- 
posed offence  or  offences  alleged  in  the  bill  of  indictment,  or 
any  of  them:  and,  therefore,  this  defendant  prays  judgment 
whether  he  shall  be  held  bound  to  answer  further  to  said  in- 
dictmenf 

This  plea  was  overruled  by  the  court;  and  the  jurisdiction 
of  the  superior  court  of  the  county  of  Gwinnett  was  sustained 
by  the  judgment  of  the  court 

The  defendant  was  then  arraigned,  and  pleaded  ^  not  guilty:" 
and  the  case  came  on  for  trial  on  the  15th  of  September  1831, 
when  the  jury  found  the  defendants  in  the  indictment  guilty. 
On  the  same  day  the  court  pronounced  sentence  on  the  parties 
so  convicted,  as  follows: 
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<<Tbe  State  V.  B.  F.  Thompson  and  others.  Indictment 
for  residing  in  the  Cherokee  nation  without  license.  Verdict, 
Guilty." 

<<  The  Sute  v.  Elizur  Butler,  Samuel  A.  Worcester  and 
others.  Indictment  for  residing  in  the  Cherokee  nation  with- 
out license.     Verdict,  Guilty.'' 

<<  The  defendants,  in  both  of  the  above  cases,  shall  be  kept 
in  close  custody  by  the  sheriff  of  this  county,  until  they  can  be 
transported  to  the  penitentiary  of  this  state,  and  the  keeper 
thereof  is  hereby  directed  to  receive  them,  and  each  of  thero^ 
.  into  his  custody,  and  keep  them,  and  each  of  them,  at  hard 
labour  in  said  penitentiary,  for  and  during  the  tierm  of  four 
years." 

A  writ  of  error  was  issued  on  the  application  of  the  plain- 
tiff in  error,  dn  the  27th  of  October  1831,  which,  with  the 
following  proceedings  thereon,  was  returned  to  this  court 

'^'United  States  of  America,  as. — ^The  president  of  the  United 
States  to  the  honourable  the  judges  of  the  superior  court  for 
the  county  of  Owinnett,  in  the  state  of  Greorgia,  greeting: 

^  Because  in  the  record  and  proceedings,  as  also  in  the  rendi- 
tion of  the  judgment  of  a  plea  which  is  in  the  said  superior 
courts  for  tlM  county  of  Gwinnett,  before  you,  or  some  of  you, 
between  the  8tr.te  of  Georgia,  plaintiff,  and  Samuel  A.  Wor- 
cester, defendant,  on  an  indictment,  being  the  highest  court  of 
law  in  said  state  in  which  a  decision  could  be  had  in  said  suit, 
a  manifest  error  hath  happened,  to  the  great  damage  of  the 
said'  Samuel  A.  Worcester,  as  by  his  complaint  appears.  We 
being  willing  that  error,  if  tiny  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you,  if  judgment  be  therein 
pven,  that  then  under  your  seal  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  witL  all  things  con- 
cerning the  same,  to  the  supreme  court  of  the  United  States, 
together  with  this  writ,  so  that  you  have  the  same  at  Wash- 
ington on  the  second  Monday  of  January  next,  in  the  said 
supreme  court,  to  be  then  and  there  held;  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  supreme  court 
may  cause  further  to  be  done  therein,  to  correct  that  error^ 
what  of  right,  and  according  to  the  laws  and  custom  of  the 
United  States,  ahould  be  done. 
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^  WitnesSi  the  honoartble  John  Manhally  chief  justice  of  the 
said  supreme  court,  the  first  Monday  of  August  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-one. 

Wh.  Thos.  CarbolLi 
Clerk  of  the  Supreme  Court  of  the  United  States. 

**  Allowed  by  Hsnrt  Baldwin. 

^^United  States  of  America  to  the  state  of  Oeorgia,  greet- 
ing: 

**  Tou  are  hereby  cited  and  admonished  to  be,  and  appear  at 
a  supreme  court  of  the  United  States,  to  be  holden  at  Wash* 
iogton,  on  the  second  Monday  of  January  next,  pursuant  to  a 
writ  of  error  filed  in  the  clerk's  office  of  the  superior  court  for 
the  county  of  Gwinnett,  in  the  state  of  Georgia,  wherein 
Samuel  A.  Worcester  is  plaintifi*  in  error,  and  the  state  of 
Georgia  is  defendant  in  error,  to  show  cause,  if  any  there  be, 
why  judgment  rendered  against  the  said  Samuel  A.  Worcester, 
as  in  tlie  said  writ  of  error  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

^Witness,  the  honourable  Henry  Baldwin,  one  of  the  justices 
of  the  supreme  court  of  the  United  States,  this  S7th  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-one.  Hsnrt  Baldwin. 

<<  State  of  Georpa,  county  of  Gwinnett,  set — On  this  26th 
day  of  November,  in  the  year  of  our  Lord  eighteen  hundred 
and  thirty-one,  William  Potter  personally  appeared  before  the 
subscriber,  John  Mills,  a  justice  of  the  peace  in  and  for  said 
county,  and  being  duly  sworn  on  the  holy  evangelists  of 
Almighty  God,  deposeth  and  saith,  that  on  the  24th  day  of 
November  instant,  he  delivered  a  true  copy  of  the  within 
citation  to  bis  excellency,  Wilson  Lumpkin,  governor  of  the 
state  of  Greorgia,  and  another  true  copy  thereof  he  delivered, 
on  the  29d  day  of  November,  instant,  to  Charles  J.  Jenkins, 
Esq.  attorney-general  of  the  state  aforesaid,  showing  to  the 
said  governor  and  attorney-general,  respectively,  at  the  times  of 
delivery  herein  stated,  the  within  citation.    Wm.  Potter. 

^  Sworn  to  and  subscribed  before  me,  the  day  and  year  above 
written.    John  Mills,  J.  .P. '' 

This  writ  of  error  was  returned  to  the  supreme  court  with 
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copies  of  all  the  proceedingi.  m  the  supreme  court  of  the 
county  of  Gwinnett,  as  stated^  and  accompanied  with  certifi- 
cates of  the  clerk  of  that  court  in  the  following  terms: 

<<  Georgiai  Gwinnett  county.  I,  John  G.  Park,  clerk  of  the 
superior  court  of  the  county  of  Gwinnett,  and  state  aforesaid, 
do  certify  that  the  annexed  and  foregoing  is  a  full  and  com- 
plete exemplification  of  the  proceedings  and  judgments  bad 
in  said  Isourt  against  Samuel  A*  Worcester,  one  of  the  defend- 
ants ip  the  case  therein  mentioned,  as  they  remain,  of  record, 
in  the  said  superior  court 

<<  Given  under  my  hand,  and  seal  of  the  court,  this  88th  day 
of  November  1831.  John  O.  Pakx,  Clerk. 

<<  I  also  certify,  that  the  cviginal  bond,  of  which  a-eopy  is 
annexed  (the  bond  was  in  the  usual  form),  and  also  a  copy  of 
the  annexed  writ  of  error,  were  duly  deposited  and  filed  in  the 
clerk^s  ofBoe  of  said  court,  on  the  10th  day  of  November  in 
the  year  of  our  Lord  eighteen  hundred  and  thirty-one. 

<<  Given  under  my  nand  and  seal  aforesaid,  the  day  and  date 
above  written.  Johv  G.  Paxx,  Clerk." 


The  case  of  Elixur  Butler,  phdntiff  in  error  v.  The  State 
of  Georgia,  was  brought  before  the  supreme  court  in  the  same 
manner. 


The  ease  was  argued  for  the  plaintifis  in  error  by  Mr  Ser- 
geant and  Mr  Wirt,  with  whom  also  was  Mr  Elisha  W.  Ches- 

ter« 
The  following  positions  were  laid  down  and  supported  by 

Mr  Sergeant  and  Mr  Wirt 

1.  That  the  court  had  jurisdiction  of  the  question  brought 
before  them  by  the  writ  of  error;  and  the  jurisdiction  extended 
equally  to  criminal  and  to  civil  cases. 

*  9.  That  the  writ  of  error  was  duly  issued^  and  duly  returned, 
so  as  to  bring  the  question  regularly  before  the  court,  under 
the  constitution  and  laws  of  the  United  States;  and  oblige  tbe 
court  to  take  cognisanee  of  it 

3.*  That  the  statute  of  Georgia  under  which  the  plaintifis  in 
error  were  indicted  and  convicted,  was  unconstitutional  and 
void.    Because: 
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1.  By  the  constitution  of  the  Unitied  States,  the  establish- 
ment and  regulation  of  intercourse  with  the  Indians  befonged^ 
exclusively,  to  the  government  of  the  United  States. 

2.  The  power  thus  given,,  exclusively,  to  the  government  of 
the  United  States  had  been  exercised  by  treaties  and  by  acts 
of  congress,  now  in  force,  and  applying  directly  to  the  case  of 
the  Cherokees;  and  that  no  state  could  interfere,  without  a 
manifest  violation  of  such  treaties  and  laws^  which  by  the  con- 
stitution were  the  supreme  law  of  the  land. 

3.  The  statute  of  Georgia  assumed  the  power  to  change 
these  regulations  and  laws;  to  prohibit  that  which  they  per- 
mitted; and  to  make  that  criminal  which  they  declared  inno- 
cent or  meritorious;  and  to  subject  to  condemnation  and  pun- 
ishment, free  citizens  of  the  United  States  who  had  committed 
no  offence. 

4.  That  the  indictment,  conviction,  and  sentence  being 
founded  upon  a  statute  of  Georgia,  which  was  unconstitutional 
and  void;  were  themselves  also  void  and  of  no  eflect,  and 
ought  to  be  reversed. 

These  several  positions  were  supported,  enforced  and  illus- 
trated by  argument  and  authority. 

The  following  authorities  were  referred  to: 

8  Laws  U.  S.  65,  sect.  85;  Judiciary  Act  of  1789;  Miller 
V.  Nicols,  4  Wheat  311;  Craig  v.  State  of  Missouri,  4  Peters, 
400, 489;  Fisher  v.  Cockerell,  5  Peters,  848 1  Ex  parte  Eearny, 
7  Wheat  38;  Cohens  v.  Virginia,  6  Whest  864;  Martin  v. 
Hunter,  1  Wheat  304,  315,  361;  1  Laws  U.  S.  488,470, 478, 
468,  484,  486,  453;  Blunt's  Historical  Sketch,  106,  107f 
Treaties  with  the  Cherokees,  88th  Nov.  1785,  8d  July  179.1, 
86th  July  1794,  8d  Oct  1798;  3  Lawr  U.,  S.  87, 185,  884,  303, 
344,  460;  18  Journ.  Congress,  88;  Blunt's  Hist 'Sketch,  113, 
110,  HI,  114;- Federalist,  No.  48;  1  Laws  U.  S.  454;  Hol- 
land V.  Pack,  Peck's  Rep.  151;  Johnson  v.  M'Intosh,  8 
Wheat  54S;  Cherokee  Nation  v.  State  of  Georgia,  5  Peters, 
1,  16,  87,  31,  48;  Ware  v.  HyRon,  3  Dall.  199;  Hughes  v. 
Edwards,  9  Wheat  489;  Fisher  v.  Hamden,  1  Paine,  65; 
Hamilton  v.  Eaton,  North  Caroliiia.  Cases,  79;  M'Cullough  v. 
Sute  of  Maryland,  4  Wheat  316;  8  Laws  U.  S.  181;  3  Laws 
U.  S.  460;  6  Laws  U.  S.  750;  Gibbon  v.  Ogden,  9  Wheat  1. 
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Mr  Chief  Jiutiee  Mabshali.  delirered  the  opinion  of  the 
Court 

This  ctoiey  in  every  point  of  view  in  which  it  can  be  placed, 
if  of  the  deepest  interest 

The  defendant  is  a  state,  a  member  of  the  union,  which  has 
'  exercised  the  powers  of  government  over  a  people  who  deny 
its  jurisdiction,  and  are  under  the  protection  of  die  United 
States. 

The  plaintiff  is  a  citizen  of  the  state  oC  Vermooti  condemned 
to  hard  labour  for  four-  years  in  the  penitentiary  of  Georgia; 
under  colour  of  an  act  which  he  alleges  to  be  repugnant  to  the 
constitution,  laws,  and  treaties  of  the  United  States. 

The  legislatiye  power  of  a  state,  the  controlling  power  of 
the  constitution  and  laws  of  the  United  States,  the  rights,  if 
they  have  any)  the  political  existence  of  a  once  numerous  and 
powerful  people,  the  personal  liberty  of  a  citizen,  are  all  in- 
volved in  the  subject  now  to  be  considered. 

It  behoves  this  court,  in  every  case,  more  eq)ecially  in 
this,  to  examine  into  its  jurisdiction  with  scrutinizing  eyes; 
before  it  proceeds  to  the  exercise  of  a  power  which  is  contro- 
verted. 

The  first  step  in  the  performance  of  this  duty  is  the  inquiry 
whether  the  record  is  properly  before  the  court 

It  is  certified  by  the  clerk  of  the  court,  which  pronounced 
the  judgment  of  condemnation  under  which  the  plaintiff  in 
error  is  imprisoned;  and  is  also  authenticated  by  the  seal  of  the 
court  .  It  is  returned  with,  and  annexed  to,  a  writ  of  error 
issued  in  regular  form,  the  citation  being  signed  by  one  of  the 
associate  justices  of  the  supreme  court,  and  served  on  the  govr 
ernor  and  attorney-general  of  the  state,  more  than  thirty  days 
before  the  commencement  of  the  term  to  which  the  writ  of 
error  was  returnable. 

.  The  judicial  act  (sec  ^2,  25, 8  Laws  U.  S.  64, 65),  so  far  as 
it  prescribes  the  mode  of  im>ceeding9  appears  to  have  been  lite- 
rally pursued. 

In  February  1797,  a  rule  (6  Wheat  Rules)  was  made  oo  this 
subject,  in  the  following  words:  <<It  is  ordered  by  the  court, 
that  the  clerk  of  Ihe  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by  transmUtiog  a  true 
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Qopy  of  the  record,  aod  of  all  proeeedings  in  the  samei  imdor 
hb  hand  and  the  seal  of  the  court  ^ 

Thii^haa  been  done.  Bat  the  signature  of  the  judge  haa  not 
been  added  to  that  of  the  clerk.  .  The  law  does  notrequiie  it 
The  rule  does  not  require  it 

In  the  ease  of  Martin  ▼•  Hunter's  Lessee,  1  Wheat  904, 
861|  an  exception  was  taken  to  the  return  of  the  refusal  of  the 
state  court  to  enter  a  prior  judgment  of  reversal  by  this  court; 
because  it  was  .not  made  by  the  judge  of  the  state  court  to 
which  the  writ  was  directed :  but  the  ezceptiefi  was  overruled, 
and  the  i^cturn  was  held  sufficient  In  Bud  y.  Van  Ness,  8 
Wheat  312,  also  a  writ  of  error  to  a  state  court,  the  record 
was  authenticated  in  the  same  ^manner.  No  exception  was 
taken  to  it  These  were  civil  cases.  But  it  has  been  truly 
said  at  the  bar,  that,  in  regard  to  this  process,  the  law  makes 
no  distinction  between  a  criminal  and  civil  case.  The  same 
return  is  required  in  both.  If  the  sanction  of  the  court  could 
be  necessary  for  the  establishment  of  this  position,  it  has  beea 
silently  given. 

M'Culioch  V.  The  St^te  of  Maryland,  4  Wheat  316,  wu  a 
qui  tarn  action,  brought  to  recover  a  penalty,  and  the  record 
was  authenticated  by  the  seal  of  the  court  and  the  signature  of 
the  clerk,  without  that  of  a  judges  Brown  et  al.  v.  The  State 
of  Maryland,  was  an  indictment  for  a  fine  and  forfeiture.  The 
record  in  this  case,  too,  was  authenticated  by  the  seal  of  the 
court  and  the  certificate  of  the  clerk.  The  praotice  is  both 
wsysL 

The  record,  then,  according  to  the  judiciary  act,  and  the 
rule  and  the  practice  of  the  court,  is  regularly  before  usi  The 
more  important  inquiry  is,  does  it  exhibit  a  case  cognizable 
by  this  tribunal  ? 

The  indictment  cliarges  the  {.^aintiff  in  error,  and  others, 
being  white  persons,  with  the  offence  pf  **  rei^iding  within  the 
limiu  of  the  Cherokee  nation  without  a  license,"  and  **  with- 
out  having  taken  the  oath  to  support  and  defend  the  constitu- 
tion and  laws  of  the  state  of  Georgia.'' 

The  defendant  in  the  state  couet  appeared  in  proper  persoo, 
and  filed  the  following  plea: 

'<  And  the  said  Spmuel  A.  Worcester,  in  liis  own  proper 
person,  comes  and  says,  that  this  court  ought  not  to  take  hi- 
Vol.  VI. ^3  S 
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tli«r  oogpinnee  of  the  action  and.  proaeotttion  afcnreiaid,  be- 
caoae,  he  aaya,  (htt,  on  the  ISth  day  of  July  in  the  year  1831, 
he  waa,  and  atill  ih  ^  reaident  in  the  Cherokee  nation;  and 
that  the  aaid  auppoaed  erime  or  criuefly  and  each  of  them,  .were 
committed,  if  committed  at  all,  at  the  town  of  New  Echota,  in 
the  aaid  Cherokee  nation,  oat  of  the  Joriadiction  of  thia  coort, 
and  not  in  the  county  Owinn^tt,  or  elaewhere,  within  the  joria- 
diction  of  thia  coiirt:  and  thia  defendant  aaith,  that  he  is  a  citixen 
of  the  atata  of  Yermont,  one  of  the  United  StaEtea  of  America, 
and  that  he  entered  the  aforeaild  Cherokee  nation  in  the  capa- 
city of  a  dnly  authoriaed  miaiionary  of  the  American  Board  of 
Commiadoneri  for  Foreign  Miaaiona,  under  the  authority  of 
die  {Xleaident  of  the  United.  States,  and  has  not  since  been  re- 
quiired  by  him  to  leave  it:  tliat  lie  was,  'at the  time  of  his  arrest, 
angq^  in  preaching  the  goapel  to  the  Cherokee  Indians,  and 
in  trandating  the  aaered  acripturea  into  their  langnage,  with 
the  permiasion  and  approTal  of  the  said  Cherokee  nation,  and 
(in  accordance  with  the  humane  policy  of  the  goremment  of 
the  United  Statea  for  the  ciyllization  and  improvement  of  the 
Indiana;  and  that  his  residence  there,  for  this  parpoae,  is  the 
reaidenee  charged  in  the  aforesaid  indictment:  and  thia  defend- 
ant further  aaith,  that  this  proaeeution  the  state  of  Georgia  ought 
not  to  have  or  maintain,  becauae,  he  aaith,  that  several  treatiea 
have,  from  time  to  tiine,  been  entered  into  between  the  United 
Statea  and  the  Cherokee  nation  of  Indiana,*  to  witj,  at  Hope- 
well, on  the  Mth  day  of  November  1785;  at  Holston,  on  the 
Sd  day  of  Jikly  1791;  at  Philadelphia,  on  Uie  86tii  day  of  June 
1794;  at  Tellico,  on  the  8d  day  of  October  179B;  at  TellicQ, 
On  the  84th  day  of  October  1804;  at  Tellico,  on  the  Mth  day 
of  October  1805;  at  Tellieo,  on  the  97th  day  of  October  1805; 
at  Washington  city,  on  the  7th  day  of  January  1805;  at  Wash- 
ington city,  on  the  88d  day  of  Mairch  1816;  at  the  Chickaaaw 
Cwncil  Houae,  on  the  14th  day  of  September  1818;  at  the 
Cherokee  AganeyftOn  the  8th  day  of  July  1817;  and  at  Waah- 
ington  city,  on  the  97th  day  of  February  1819:  all  which 
treatite  have  been  duly  ratified  by  the  aenate  of  the  United 
States  of  America;  and,  by  which  treaties,  the  United  States 
of  America  ^knowledge  the  said  Cherokee  nation  to  be  a  ao* 
vereign  nation,  authorised  u>  govern  themselves,  and  all  per* 
aonr  who  have  aetded  within  their  territory,  free  from  any 
rif^t  of  legpdative  interftrence  by  the  aeverai  atatea  compoaing 
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the  United  States  of  America,  in  reference  to  acta  done  within 
their  own  territory;  and,  by  which  treaties,  the  ^hole  of  the 
territo^now  occcupied  by  the  Cherokee  nation,  on  the  cast 
of  the  Miasissippi,  has  been  solemnly  guarantied  to  them;  all 
of  which  treaties  are  existing  treaties  at  this  day,  and  in  full 
force.  By  these  treaties,and  particularly  by  the  treaties  of  Hope- 
well and  Holston,  the  aforesaid  territory  is  acknowledged  to 
lie  without  the  jurisdiction  of  the  several  states  composing  the 
onion  of  the  United  States;  and,  it  is  thereby  specially  stipu- 
lated, that  the  citizens  of  the  United  States  shall  not  enter  the 
aforesaid  territory,  even  on  a  visit,  without  a  passport  from 
the  governor  of  a  state,  or  from  some  one  duly  authorised 
thereto,  by  the  president  of  the  United  States:  all  of  which 
will  more  fully  and  at  large  appear,  by  reference  to  the  afore- 
said treaties.     And  this  defendant  saith,  that  the  several  acu 
eharged  in  the  bill  of  indictment  were  done,  or  omitted  to  be 
done,  if  at  all,  within  the  said  territory  so  recognized  as  be- 
longing to  the  said  nation,  and  so,  as  sfbresaid,.  held  by  them, 
under  the  guarantee  of  the  United  States:  that,  for  those  acts, 
the  defendant  is  not  amenable  to  the  laws  of  Georgia,  nor  to 
the  jurisdiction  of  the  courts  of  the  said  state;  and  that  the 
lawa  of  the  state  of  Georgia,  which  profess  to  add  the  said  ter- 
ritofy  to  the  several  adjacent  coontiea  of  the  said  state,  and  to 
extend  the  laws  of  Georgia  over  the  said  territory,  and  persons 
inhabiting  the  same;  and,  in  particular,  the  act  on  which  this 
indictment  against  this  defendant  is  grounded,  to  wit,  <an  act 
entitled  an  act  to  prevent  the  exercise  of  assumed  and  arbitrary 
ppvytr,  by  all  persons,  under  pretext  of  authority  from  the 
Cherokee  Indians,  and  their  laws,  and  to  prevent  white  per- 
aons  from  residing  within  that  part  of  the  chartered  limits  of 
ileorgia  occupied  by  the  Cherokee  Indians,  and  to  provide  a 
guard  for  the  protection  of  the  gold  mines,  and  to  enforce  the 
laws  of  the  state  within  the  aforesaid  territory,'  are  repugnant 
to  the  aforesaid  treaties;  which,  according  to  the  constitution 
of  the  United  States,  compose  a  part  of  the  supreme  law  of  the 
land;  and  that  these  laws  of  Georgia  are,  therefore,  unconstitu- 
tional, void,  and  of  no  effect;  that  the  said  laws  of  Greorgia  are 
also  unconstitutional  apd  void,  because  they  impair  the  obliga- 
tion of  the  vaiioQs  contracts  formed  by  and  between  the  afore* 
said  Cherokee  nation  and  the  aaid  United  States  of  America, 
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as  above  recited:  also,  that  the  said  laws  of  Georgia  are  uneoo- 
stitational  and  yoid,  because  they  interfere  withv«nd  attempt 
to  regblate  and  control  the  intercourse  with  the  siMd  Cherokee 
nation^^  which,  by  the  said  constituMon,  beloogv  ezchisively  to 
thjB  congress  of  the  United  States;  and  because  the  said  laws 
are  repugnant  to  the  statute  of  the  United  States,  passed  on  the 
-^ —  day  of  March  1802,  entitled  <  an  act  to  regulate  trade 
and  intercourse  with  the  Indian  bribes,  and  to  presenre  peace 
on  the  frontiers:'  and  that,  therefore,  this  court  has  no  juris- 
diction to  csuse  this  defendant  to  make  further  or  other  answer 
to  the  said  bill  of  indictmetft,  or  further^  try  and  punish  this 
defendant  for  the  said  supposed  pffeifce  or  offences  alleged  in 
the  bill  of  indictment,  or  any  of  .them:  and,  therefore,  this  de- 
fendant prays  judgment  whether  he  shall  be  held  bound  to 
answer  further  to  said  indictment'' 

This  plea  was  overruled  by  the  court  And  the  prisoner, 
being  arraigned,  plead  not  guilty.  The  jury  found  a  verdict 
against  him,  and  the  court  sentenced  him  to  hard  labeyr,  in 
tbe  penitentiaiy,  for  .the  term  of  four  years. 

By  overruling  this  plea,  the  court  decided  that  the  matter  It 
contained  was  not  a  bar  to  the  action.  The  plea,  therefore, 
must  be  examined,  for  the  purpose  of  determining  whether  it 
makes  a  case  wJiich  brings^the  party  within  the  provisions  of 
the  twenty-^fth  section  of  the  <<  act  to  establish  the  judicial 
courts  of  the  United  Sutes." 

The  plea  avers,  that  the  residence,  charged  in  tbe  indict- 
ment, was  under  the  authority  of  the  president  of  the  United 
States,  and  with  the  permission  and  approval  of  the  Cherokee 
nation.  That  the  treaties,  subsisting  between  the  United 
States  and  the  Cherokees,  acknowledge  their  rig^t  as  a  sove- 
reign nation  to  govern  themselves  and  all  persons  who  have 
settled  within  theirtenitory,  fre6  from  any  right  of  legislative 
interfereiioe  by  the  several  states  composing  the  United  Stales 
of  America.  •  That  the  act  under  Which  the  prosecution  vru 
institnted  is  repugnant  to  tbe  said  treaties,  and  is,  therefore^ 
UBeonsUtutiooal  and  void.  That  tbe  said  act  is^  slso,  uncon- 
stitotionsl;  because  it  Interferes  with,  and  attempts  to  regulate 
and  control,  the  intercourse  with  the  Cherokee  nation,  which 
bdongs^  exclusively,  to  congress^  and,  because,  also,  it  h  re- 
pugnant to  the  statute  of  the  United  Sutes,  entitled  <<  an  act  to 
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regulate  trtde  and  intercourae  with  the  Indian  tribef>  and  to 
presenre  peace  on  the  frontier!.'' 

Let  the  avermenta  of  this  plea  be  compared  with  the  twenty- 
fifth  section  of  the  judicial  act 

That  section  enumerates  the  cases  in  which  the  final  judg- 
ment or  decree  of  a  state  court  may  be  revised  in  the  supreme 
court  of  the  United  States.  These  are,  '<  where  is  drawn  in 
question  the  validity  of  a  treaty,  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision  is  against 
their  validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is  in  favour  of  such 
their  validity;  or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of, 
or  commission  held  under  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege  or  exemption,  specially  set 
up  or  claimed  by  either  party  under  such  clause  of  the.S8id 
constitution,  treaty,  statute  or  commission." 

The  indictment  and  plea  in  this  case  draw  in  question,  we 
think,  the  validity  of  the  treaties  made  by  tho-United  States 
with  the  Cherokee  Indisns;  if  not  so,  their  construction  is  cer- 
tainly drawn  in  question;  and  the  decision  has  been,  if  not 
against  their  validity, .  **  against  the  right,  privilege  or  exemp- 
tion, specially  set  up  and  claimed  under  them."  They  also 
draw  into  question  the  validity  of  a  statute  of  the  state  of 
Georgia,  **  on  the  ground  of  its  being  repugnant  to  the  consti- 
tution, treaties  and  laws  of  the  United  States,  and  the  dedsion 
is  in  favour  of  its  validity." 

It  is,  then,  we  think,  too  clear  for  controversy,  that  the  act 
of  congress,  by  which  this  court  is  constituted^  has  given  it  the 
power,  and  of  course  imposed  on  it  the,  duty,  of  exercising 
jurisdiction  in  this  case.  This  duty,  however  unpleasant,  can- 
not be  avoided.  Those  who  fill  the  judicial  department  have 
no  discretion  in  selecting  the  subjects  to  be  brought  before 
them.  We  must  examine  the  defence  set  up  in  this  plea. 
We  must  inquire  and  decide  whether  the  act  of  the  legislature 
of  Greorgia,  under  which  tiie  plaintifi*  in  error  has  been  prose- 
cuted and  condemned,  be  consistent  with,  or  repugnant  to,  the 
constitution,  laws  and  treaties  of  the  United  States. 
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It  bai.  been  aeid  at  the  btr,  thet  the  acts  oC  the  legblatare  ^ 
<3eorgia  aem  on  the  whole  Cherokee  country,  parcel  it  out 
.aoBong  the  oelf^bouring  counties  of  the  aUte^  extend  her  code 
orer  the  whole  eountry,  aboliah  ita  tnatitutions  and  its  lawa, 
and  annihilate  its  political  existence. 

If  this  be  the  general  effect  of  the  ayatein,  let  us  inquire  into 
the  eAct  of  the  particular  statute  and  aoction  on  which  the 
indictment  is  founded. 

It  enacts  that  «  all  white  peraonsy  residing  within  the  fimita 
of  the  Cherpkee  nation  on  the  let  day  of  March  heirt,  or  at 
ally  time  thereafter^  without  a  licenae  or  permit  from  bis  ex- 
eeUeo^  the  goyemor,  or  from  auch  agent  as  his  exeellency 
thf  gOTempr  shall  authpriaeto  grant  soch  permit  or  license, 
and  who  ahall  not  haye  taken  the  oath  hereinafter  raqoired, 
Aall  be  guilty  of  a  high  miademeanour,  and,  upon  conviction 
thereof,  shall  be  puniihed  by  oonfinement  (o  thci  penitentiary, 
at  hard  labour^  for  a  term  not  leaa  than  four  yeara.*' 

Tl^  eleTontb  aection  authorises  the  goyernor,  should  he 
deem  it  neceaaaiy  for  the  protection  of  the  minea^  or  the 
enfbroement  of  the  laws  in  force  within  the  Cherokee  nation, 
to  raiae  and  organife  a  guard,"  Sec. 

The  tMrteenth  aection  enadp,  ^  that  the  said  guard  or  any 
member  of  them,  abpll  be,  and  they  are  hereby  authoriaed  and 
(Binpowered  to  arreat  any  peraon  legally  chaiged  with  or  de- 
tected in  a  Tiolation  of  the  lawa  of  this  state,  and  to  convey, 
as  soon  as  practicable,  the  peraon  ao  arreated,  before  a  justice 
of  the  peace.  Judge  of  the  auperior,  or  joatice  of  inferior  court 
of  this  atate,  to  be  dealt  with  according  to  law." 

The  extra-territorial  power  of  every  iMialature  being  limited 
in  ita  action,  to  ita  own  citixens  or  sub/^ta,  the  very  paaaaga 
of  this  act  is  an  aatertion  of  joriadiction  over  the  Cherokee 
nation,  and  of  the  righta  and  powers  eonaequent  on  juriadic* 
lion. 

The  lint  slep»  then,  in  the  inquiry,  which  the  constitution 
and  laws  in^pose  on  thia  court,  ia  an  examination  of  the  (ighU> 
folnesa  of  thia.  claim. 

America,  aeparaled  from  Europe  by  a  wide  ocean,  wu  in- 
habited hj  a  distinct  peoplp,  divided  into  asperate  national 
independent  of  each  other  and  of  the  rest  of  the  world,  having 
ihstitutions  of  their  own,  and  governing  themselvea  by  their 
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owD  laws.  It  is  diffieolt  to  comprehend  the  proposifioni  thst 
the  iohsbitants  of  either  quarter  of  the  glohe  coald  have  righu 
ful  original  claims  of  dominion  over  the  inhabitants  of  the 
other,  or  over  the  lands  thqr  occupied;  or  that  the  discovery 
of  either  by  the  other  should  give  the  discoverer  rights  in  the 
country  discovered,  which  annulled  the  nre-etisting  rights  of 
its  ancient  possessors. 

Alter  lyii\g  concealed  for  a  series  of  ages,  the  enterprise  of 
Europe,  guided  by  nautical  sciencCi  conducted  some  of  her 
adventurous  sons  into  this  western  wofld.  They  found  it  in 
possession  of  a  people  who  bad  made  small  progress  in  agri- 
culture or  manufacturesi  and  wliose  general  employment  was- 
war,  hunting,  and  fishing. 

Did  these  adventurers,  by  saUing  aloDg  the  coast;  and  occa- 
sionally landing  on  it,  acquire  for  the  several  governments  to 
whom  they  beloiSged,  or  by  whom  they  were  comnlissioned,  a 
rightful  property  in  the  soil>  from  the  Atlantic  to  the  Pacific; 
or  rightful  dominion  over  the  numerous  people  who  occupied 
it?  Or  has  nature,  or  the  great  Creator  of  all  things,  cotiferred 
these  rights  over  hunters  and  fishermen,  on  agriculturists  and 
manufacturers? 

But  power,  war,  conquest,  give  rights,  which,  aA6r  possess- 
ion, are  conceded  by  the  world;  And  which  can  never  be  con- 
troverted by  those  on  whom  they  descend.  We  proceed^ 
then,  to  the  actual  styte  of  thingi,  having  glanced  at  their  ori- 
gin; because  holding  it  in  our  recollection  might  shed  some 
light  on  existing  pretensions. 

The  great  maritime  powers  of  Europe  discovered  and  visited 
difierent  parts  of  this  continent  at  nearly  the  same  time.  The 
object  was  too  immense  for  any  one  of  them  to  grasp  the 
whole;  and  the  claimants  were  too  powerful  to  submit  to  the 
exclusive  or  unreasonable  pretensions  of  any  single  potentate* 
To  avoid  bloody  conflicts,  which  mightlerminate  disastrously 
to  all,  it  was  necessary  for  the  nations  of  Europe  to  establish 
someprinciplewhich  all  would  acknowledge,  and  which  should 
decide  their,  respective  rights  as  between  piemselves.  This 
principle,  suggested  by  the  actual  state  of  things,  was,  *^  that 
disco veiy  gave  title  to  the  government  by  whose  subjects  or 
by  whose  authority  it  was  made,  against  all  other  European 
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fDvenroMitiy  whieh  title  mi^t  be  eonaommaled  by  poe- 
mmion.^    8  Wheat  579. 

Tbii  principle,  aeknowledged  by  all  Europeaiia^  beeauae  it 
WW  the  interaat  of  all  to  aeknowledge  i^  gave  to  the  nation 
making  the  diaoorery^  aa  ita  ineritable  eonaaqnence,  the  aole 
ri|^t  of  acquiring  the  aoil  and  of  making  aattlementa  on  it  It 
waa  an  esdaaiye  principle  which  ahat  out  the  right  of  compe- 
tition  among  thoae  who  had  agreed  to  it;  not  one  which  could 
annul  the  preriooa  righta  of  thoae  who  had  not  agreed  to  it  It 
regulated  the  right  given  by  diaooTcry  emong  the  European 
diacorerara;  hot  coiild  not  afiect  the  righta  of  thoae  already  in 
poaaaaaionj  either  aa  aboriginal  occupanta,  or  aa  occopanta  by 
▼irtue  of  a  diacoreiy  made  before  the  memory  of  man.  It 
ipiTe  the  exduaiTO  right  to  purchaae,  but  did  not  found  that 
right  on  a  denial  of  the  right- of  the  poaaeaaor  to  aell. 

The  relation  between  the  Europeana  and  the  natiirea  wu 
determined  in  each  caae  by  the  particular  government  which 
aaacrted  and  could  maintain  thia  preemptive  privilege  in  the 
particular  phuse.  The  United  Statea  aucceeded  to  all  the  claima 
of  Great  Britaiui  both  territorial  and  political;  but  no  attempt^ 
ao  far  aa  ia  knowui  haa  been  made  to  enlarge  them.  So  far  aa 
they  exiated  merely  in  the«»ryi  or  were  in  their  nature  only 
ezeluaive  of  the  claima  of  other  European  nationa,  they  atill 
retain  thdr  original  character,  and  remain  dormant  •  So  fiur 
aa  they  have  been  practically  exerted,  they  exiat  in  iiict,  are 
onderatood  by  both  partiea,  are  aaaerted  1^  the  one,  and  ad- 
mitted by  .the  other. 

Soon  after  Great  Britain  determined  on  planUog  coloniea  in 
America,  the  king  granted  chartera  to  companiea  of  hia  aub- 
jecta  who  aaaociatod  for  the  porpoae  of  carrying  the  viewa  of 
the  crown  into  diect,  and  of  enriching  themaelvea.  The  firat 
of  theae  chartera  waa  made  before  poaaeaaion  waa  taken  of  any 
part  of  the  country.  They  purport,  generally,  to  convey  the 
aeil,  from  the  Atlantic  to  the  South  Sea.  Thia  aoil  waa  occu- 
pied b^  numeroua  and  wariike  nationa,  equally  willing  and 
able  to  defend  their  poiaeaaiona.  The  extravagant  and  abaurd 
idea,  that  the  feeble  aattlementa  made  on  the  aea  coaat,  or  the 
companiea  under  whom  they  were  made,  acquired  legitimate 
power  by  them  to  govern  the  people,  or  occupy  the  huida  from 
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sea  to  seay-  did  not  enter  the  mind  of  any  mfh.  They  were 
well  understood  to  convey  (he  title  which,  according  to  the 
common  law  of  European  sovereigns  respecting  America^ 
they  might  rightfully  convey,  and  no  more.  This  was  the 
exclusive  right  of  purchasing  such  lands  as  the  natives  were 
willing  to  sell.  The  crown  could  not  be  understood  to  grant 
what  the  crown  did  not  affect  to  claim;  nor  was  it  so  under- 
stood. 

The  power  of  making  war  is  conferred  by  these  charters  on 
the  colonies,  but  defensive  war  alone  seems  to  have  been  con- 
templated. In  the  first  eharter  to  the  first  and  second  colonies, 
they  are  empowered,  <<for  their  several  cUfences^  to  encoun- 
ter, expulse,  repel,  and  resist,  all  persons  who  shall,  without 
license,"  attempt  to  inhabit  << within  the  said  precincts  and 
limits  of  the  said  several  colonies,  or  that  shall  enterprise  or 
attempt  at  any  time  hereafter  the  least  detriment  or  annoyance 
of  the  said  several  colonies  or  plantations.'' 

The  charter  to  Connecticut  concludes  a  general  power  to 
make  defensive  war  with  these  terms:  <<  and  upon^W/  causes 
to  invade  and  destroy  the  natives  or  other  enemies  of  the  said 
eolony.'' 

The  same  power,  in  the  iiame-  words,  is  conferred  on  the 
government  of  Rhode  Island. 

This  power  to  repel  invasion,  and,  upon  just  cause,  to  invade 
and  destroy  the  natives,  authorizes  offensive  as  well  as  defen- 
sive war,  but  only  <^on  just  cause."  The  very  terms  imply 
the  existence  of  a  country  to  be  invaded,  and  of  an  enemy  who 
has  given  just  cause  of  war. 

The  charter  to  William  Penn  contains  the  following  recital: 
<<and  because,  in  so  remote  a  country,  near  so  many  barbaroua 
nations,  the  incursions,  as  well  of  the  savages  themselves,  as  of 
other  enemies,  pirates,  and  robbers,  may  probably  be  feared, 
therefore  we  have  given,"  &c.  The  instrument  then  confers 
the  power  of  war. 

These  barbarous  nations,  whose  ineursions  werS  feared,  and 
to  repel  whose  incursions  the  power  to  make  war  was  giveii, 
jverc  surely  not  considered  as  the  subjects  of  £enn,  or  occu- 
pying his  lands  during  his  pleasure. 

The  same  clause  is  introduced  into  the  charter  Co  Lord  Bal- 
timore. 

Vol.  VI.— 3  T 
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The  charter  to  Odorgia  profeaaea  to  be  granted  for  fbe  char- 
itable purpoae  of  enabling  poor  aabjecte  to  gain  a  comfortable 
aabaiatence  by  caltiTating  landa  in  the  American  provincea, 
<<  at  present  waate  and  deaolate."  It  recitea:  <<and  whereaa 
oar  provinces  ID  North  America  haye  been  frequently  ray&g^ 
by  Indian  enemieS|  more  especially  that  of  South  Carolina, 
which,  in  the  late  war  by  the  neighbouring  aayages,  waa  laid 
waste  by  fire  and  aword^and  great  numbers  of  the  English 
inhabitants  miserably  maasacred;  and  our  loving  ^ibjectSi  who 
now.  inhabit  th«i«,  by  reaaon  of  the  smallness  of  their  numbers, 
will,  in  caae  of  any  new  war,  be  exposed  to  the  like  calamitiea, 
inasmuch  as*  their  whole  aouthem  frontier  continueth  unsettled, 
and  lieth  open  to  the  said  aavagea.^' 

These  motfyes  for  planting  the  new  colony  are  incompatible 
with  the  lofty  ideas  of  granting  the  aoil,  and  all  its  inhabitanta 
from  aea  to  sea*  They  demonstrate  the  truth,  that  these 
grants  asserted  a  title  against  Europeans  only,  and  were  con- 
sidered as  blank  paper  so  far  as  the  rights  of  the  natiyes  were 
concerned.  The  power  of  war  ia  giyen  only  for  defence,  not 
for  conquest 

The  charters  contain  passages  showing  one  of  their  objeeta 
to  be  the  civilization  of  the  Indians,  and  their  conversion  to 
Christianity— objeeta  to  be  accomplished  by  conciliatory  con- 
duct and  good  example;  not  by  extermination. 

The  actual  atate  of  things,  and  the  practice  of  European  na- 
tiona,  on  ao  much  of  the  American  continent  as  lies  between 
the  Mississippi  and  the  Atlantic,  .explain  their  claims,  and  the 
charters  they  granted.  Their  pretensions  unavoidably  inter- 
fered with  each  other;  though  the  diacovery  of  one  waa  ad- 
mitted by  all  to  exclude  the  claim  of  any  oUier,  the  extent  of 
that  diacovery  waa  the  aubject  of  unceasing  contest  Bloody 
conflicts  aroae  between  them,  which  gave  importance  and  a^ 
cority  to  the  neighbouring*  naUona.  Fierce  and  warlike  in 
their  character,  they  might  be  formidable  enemiea,  or.efieet- 
ive  frienda.  Instead  of  rouaing  their  resentments,  by  aasert- 
ing  elaima  to  their  landa,  or  to  dominion  over  their  peraons^ 
their  alliance  waa  aooght  by  flattering  professions,  and  pur- 
chased by  rich  preaenta.  The  Engliah,  the  French,  and  the 
Spaniarda^  were  equally  epmpetitora  for  their  friendahip  and 
tbeir  aid.    Not  well  acquainted  with  the  exact  meaning  of 
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word%  Dor  supposing  it  to  be  material  whether  they  were 
called  the  subjects,  or  the  children  of  thcT  father  in  Europe; 
lavish  in  professions  of  duty  and  affection^  in  return  for  the 
rich  presents  they  received;  so  long  as  theii;  aotup.l  indcpen- 
disnce  was  untouchedi  and  their  right  to  self  government 
acknowledged^  they  were  willing  to  profess  dependence  on 
the  power  which  furnished  supplies  of  which  they  were  in  ab- 
solute needy  and  restrained  dangerous  intruders  from  entering 
their  country:  and  this* was  probably  the  sense  in  which  the 

term  was  understood. bv  them. 

« 

Certain  it  is,  that  our  history  furnishes  no  example,  from 
the  first  tettlemeot  of  our  country,  of  any  attempt  on  the 
part  of  the  crown  to  interfere  with  the  internal  afiairs  of  the 
Indians,  farther  than  to  keep  out  the  agents  of  foreign  powers, 
who,  as  traders  or  otherwise,  might  seduce  them  into  foreign 
allianoes.  The  king  purchased  their  lands  when  they  were 
willing  to«sell,  at  a  price  they  were  willing  to  take;  but  never 
coerced  a  surrender  of  them.  He  also  purchased  their  alliance 
and  dependence  by  subsidies;  but  never  intruded  into  the  in- 
terior of  their  afiairs^  or  interfered  with  their  self  government, 
80  far  as  respected  themselves  only. 

The  genml  views  of  Oreat  Britain,  with  regard  to  the  In- 
dians, were  detaUed  by  Mr  Stuart,  superintendent  of  Indian 
afiiurs,  in  a  speech  delivered  at  Mobile,  in  presence  of  several 
persons  of  distinction,  soon  after  the  peace  of  1763.  Towards 
the  conclusion  he  says,  <'la^y,  I  inform  y6u  that  it  is  the  king's 
order  to  all  his  governors  and  subjects,  to  treat  Indians  with 
justice  and  humanity,  and  to  forbear  all  encroachments  on  the 
territories  allotted  to  them;  accordingly,  all  individuals  are 
prohibited  from  purchasing  any  of  your  lands;  but,  as  you  know 
that,  as  your  white  brethren  cannot  feed  yon  when  you  visit 
them  unless  you  give  them  ground  to  plant,  it  is  expected  that 
you  will  cede  lands  to  the  king  for  that  purpose.  But,  when- 
ever yoo  shall  be  pleased  to  surrender  any  of  your  territories 
to  his  majesty,  it  must  he  done,  for  the  futhre,  at  a  publie 
meeting  of  your  nation,  when  the  governors  of  the  provinces, 
or  the  superintendent  shall  be  present,  and  obtain  the  consent 
of  all  your  people.  The  boundaries  of  your  hunting  grounds 
will  be  accurately  fixed,  and  no  settlement  permitted  to  be 
made  upon  them.     As  you  naay  be  assured  that  all  treaties 


548  SUPREME  COUBT 

{Woteeittr  ▼.  The  SMie  ef  G«or^.] 

with  your  people  will  be  faitbfally  kept,  so  it  is  expeeted  that 
yout  sleo,  will  be  careful  atrictly  to  obsenre  them. '' 

The  proclamation  issued  by  the  king  of  Great  Britain,  in 
1763,  soon  after  the  ratification  of  the  articles  of  peace,  forbids 
the  governors  of  any  of  the  colonies  to  grant  warrants  of  sur^ 
vey,  or  pass  patents  upon  any  lands  whatever,  which,  not  hav- 
ing been  ceded  to,  or  purchased  by,  us  ^the  king),  as  aforesaid, 
are  reserved  to  the  said  Indians,  or  any  of  them. 

The  proclamation  proceeds:  <<and*we  do  further  declare  it 
to  be  our  royal  will  and  pleasure,  fur  the  present,  as  aforesaid, 
to  reserve,  under  our  sovereignty,  protection,  and  dominion, 
for  the  use  of  the  said  Indians,  all  the  lands  and  territories 
lying  to  tl)e  vv*estward  of  the  sources  of  the  rivers  which  .fall 
into  the  sea,  from  the  west  and  northwest  as  aforesaid:  and  wo 
do  hereby  strictly  forbid,  on  pain  of  our  displeasure,  all  our 
iovihg  subjects  from  making  any  purchases  or  settlements 
whatever,  or  taking  possession  of  any  of  the  lands  above  re- 
served, without  our  special  leave  and  license  for  that  purpose 
first  obtained. 

'<  And  we  do  further  strictly  enjoin  and  require  all  persons 
whatever,  who  have,  eitlier  wilfully  or  inadvertently,  sealed 
themselves  upon  any  lands  within  the  countries  above  de- 
scribed, or  upon  any  other  lands  which,  not  having  been  ceded 
to,  or  purchased  by  us^  are  still  reserved  to  the  said  Indians,  as 
aforesaid,  forthwith  to  remove  themselves  from  such  settle^ 
m^ents.*' 

A  proclamation,  issued  by  Governor  Gage,  in  1772,  con- 
tains the  following  passsge:  ^  whereas  many  persons,  contrary 
to  the  positive  orders  of  the  king,  upon  this  subject,  have  uo* 
dertaken  to  make  settlements  beyond  the  boundaries  fixed  by 
the  treaties  made  with  the  Indian  nations,  which  boundaries 
ought  to  serve  as  a*  barrier  between,  the  whites  and  the  sc*d 
nations;  particularly  on  the  Ouabache.''  The  proclamation 
orders  such  persons  to  quit  those  countries  without  delay. 

Such  was  the  policy  of  Great  Britain  towards  the  Indian 
nations  inhabiting  the  territory  from  which  she  excluded  all 
other  Epropeans;  such  her  claims,  and  such  her  practical  ex- 
position of  the  charters  she  had  granted:  she  considered  them 
as  nations  capable  of  maintaining  the  relations  of  peace  and 
war;  of  governing  themselves,  under  her  protection;  iind  she 
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made  treaties  with  them,  the  oblrgation  of  which  she  acknpw^ 
ledged. 

This  was  the  settfcd  state  of  things  when  the  war  of  our 
revolution  commenced*  The  influence  of  our  enemy  was 
established;  her  resources  enabled  her  to  keep  up  that  influ- 
ence; and  the  colonists  had  much  cause  for  the  apprehensioa 
that  the  Indian  nations  would,  as  the' allies  of  Oreat  Britain, 
add  their  arms  to  hers.  This,  as  was  to  be  expected,  became 
an  object  of  great  solicitude  to  congress.  Far  from  advancing 
a  claim  to  their  lands,  or  asserting  any  right  of  dominion  over 
them,  congress  resolved  ^*  that  the  securing  and  preserving 
the  friendship  of  the  Indian  nations  appears  to  be-  a  subject  of 
the  utmost  moment  to  these  colonies.'' 

The  early  journals  of  congress  exhibit  the  most  anxious  de« 
sire  to  conciliate  the  Indian  nations.  Three  Indian  depart- 
ments were  established;  and  commissioners  appointed  in  each, 
**  to  treat  with  the  Indians. in  their  respective  departments,  in 
the  name  and  on  the  behalf  of  thie  United  Colonies,  in  order 
to  preserve  peace  and  friendship  with  the  said  Indians,  and  to 
prevent  their  taking  any  part  in  the  present  commotions.'' 

The  most  strenuous  exertions  were  made  to  procure  those 
supplies  on  which  Indian  friendships  were  supposed  to  depend; 
and  every  thing  which  might  excite  hostility  was  avoided. 

The  first  treaty  was  made  with  the  Delawares,  in  September 
1778. 

The  language  of  equality  in  which  it  is  drawn,  evinces  the 
temper  with  which  the  negotiation  was  uiidertaken,  and  the 
opinidn  which  then  prevailed  in  the  United  States. 

<<  1.  That  all  offences  or  acts  of  hostilities,  by  one  ojr  either  of 
the  contracting  parties  against  the  other,  be  mutually  forgiven, 
and  buried  in  the  depth  of  oblivion,  never  more  to  be  had  in. 
remembrance. 

(<  8.  That  a  perpetual  peace  and  friendship  shall,  from  hence- 
forth, take  place  and  subsist  between  the  contracting  parties 
aforenid,  through  all  succeeding  generations:  *  and  if  either  of 
the  parties  are.engaged  in  a  just  and  necessary  war,  with«ny 
other  nation  x>r  nations,  that  then  each  shall  assist  th^  other,  in 
dtue  proportion  to  their  abilities,  till  their  enemies  are  brought 
to  reasonable  terms  of  accommodation,'^  &c 

3.  The  third  article  stipulates,  among  other  things,  a  free 
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ptssage  for  the  American  troops  through  the  Delaware  nation* 
and  engages  that  they  shall  be  fornished  wfth  provisions  and 
othec  necessaries  at  their  value. 

*<  4.  For  the  better  security  of  the  peace  and  friendship  now 
entered  into  by  the  contracting  parties  against  all  Infractions 
of  the  same  by  the  citizens  of  either  party,  to  the  prejudice  of 
the  other,  neither  party  shall  proceed  to  the  infliction  of  pon^ 
ishments  on  the  citizens  of  the  other,  otherwise  thiir  by  secur- 
ing the  ofiender  or  offenders,  by  imprisonment,  or  any  other 
competent  means,  till  a  fair  and  impartial  trial  can  bo  had  by 
judges  or  juries  of  both  parties,'  as  near  as  can  be  to  the  laws, 
eostoms  and  usages  of  the  contracting  parties,  and  natural  jus- 
tice," &c. 

5.  The  fifth  article  regulates  the  trade  between  the  codtract- 
iog  parties,  in  a  manner  entirely  equal. 

6.  The  sixth  article  is  entitled  to  peculiar  attention,  as  it 
contains  a  disclaimer  of  designs  which  were,  at  that  time,  as- 
cribed to  the  United  Sta  es,  by  their  enemies,  and  from  the 
imputation  of  which  con^p'ess  wu  then  peculiarly  anxious  to 
free  the  government  It  is  in  these  words:  <<  Whereas  the 
enemies  of  the  United  States  have  endeavoured,  by  every  arti- 
fee  in  their  power,  to  possess  the  Indians  in  general  with  an 
opinion  thiyt  it  is  the  design  of  the  sti^tes  aforeaaid  to  extirpate 
the  Indi|ns,  and  take  possession  of  their  country:  to  obviate 
such  false  suggestion  the  United  States  do  enga((e  to  guaranty 
to  the  aforesaid  nation  of  Delawares,  and  their  heirs,  all  their 
territorial  rights,  in  the  fullest  and  most  ample  manner,  as  it 
hath  been  bounded  by  former  treaties,  as  long  as  the  said  Dela- 
ware nation  shall  abide  by^  and  hold  fast  the  chain  of  friend- 
ship now  entered  into.'' 

The  parties  further  agree,  that  other  tribes,  friendly  to  the 
interest  of  the  United  States,  may  be  invited  to  form  a  state, 
whereof  the  Delaware  nation  shall  be  tlie  heads,  and  have  a 
representation  in  congress. 

This  treaty,  in  its  language,  and  in  its  provisions,  is  formedf 
as  near  as  may  be,  oo  the  model  of  treaties  between  the  erown- 
ed  heads^of  Europe. 

The  sixth  article  shows  bow  congress  then  treated  the  inju^ 
rious  calumny  of  cherishing  designs  unfriendly  to  the  political 
and  civil  rights  of  the  Indians. 
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During  the  war  of  the  reyolutioQ,  the  Cherokees  took  part 
with  the  British.  After  its  terminationy  the  UDited  Sutesi 
though  desirous  of  peace,  did  not  leel  its  necessity  mi  !«ti  -mgly 
as  while  the  war  continued.  Their  political  situatioa  be;«ig 
changed,  they  might  yery  well  think  it  advisable  to  assume  a 
higher  tone,  and  to- impress  on  the  Cherokees  the  same  respect 
for  congress  which  was  before  felt  for  the  king  of  Great  Britain* 
This  may  account  for  the  language  of  the  treaty  of  Hopewell. 
There  is  the  more  reason  for  supposing  that  the  Cherokee 
chiefs  were  not  very  critical  judges  of  the  language,  from  the 
&ct  that  every  one  makes  his  mark;  no  chief  was  capable  of 
signing  his  name.  It  is  probable  the  treaty  was  interpreted  to 
them. 

'The*  treaty  is  introduced  with  the  declaration,  that  <<  the 
commissioners  plenipotentiary  of  the  United  States  give  peace 
to  all  the  Cberokeesy  and  receive  them  into  the  fiivour  and 
protection  of  the  United  States  of  America,  on  ^e  following 
conditions." 

When  the  United  States  give  peace,  did  they  nblalso  receive 
it?  Were  not  both  parties  desirous.of  it?  If  we  consult  the 
history  of  the  day,  does  it  not  inform  us  that  the  United  States 
were  at  least  as  anxious  to  obtain  it  as  the  Cherokees?  We 
may  ask,  further:  did  the  Cherokees  come  to  the. seat  of  the. 
American  government  to  solicit  peace;  or,  did  the  American 
commissioners  go  to  them  to  obtain  it?  The  treaty  was  made 
It  Hopewell,  not  at  New  York.  The  word  **  give,''  then, 
has  -no  jreal  importance  attached  t6  it. 

The  first  and  second  articles  stipulate  for  the  mutual  restora- 
tion ef  prisoners,  and  are  of  course  equal. 
'  The  third  article  acknowledges  the  Cherokees  to  be  under 
the  protection  of  the  United  States  of  America,  and  of  no  other 
power. 

This  stipulation  is  found  in  Indian  treaties,  generally.  It 
wu  introduced  into  their  treaties  with  Great  Britain;  and  may 
probably  be  (bund  in  those  with  other  European  powers^  Its 
origin  may  be  traced  to  the  nature  of  their  connexion  with 
those  powers;  and  its  true  meaning  is  discerned  in  their  rela- 
tive situation. 

The  general  law  of  European. sovereigns,  respecting  their 
claims  in  America,  limited  the  intercourse  of  Indiansi  in  a 
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great  degreei  to  the  particular  potentate  whoae  ultimate  right 
of  domain  was  acknowledged  bj  the  othera.  This  waa  the 
general  atate  of  things  in  time  of  peace.  It  waa  aometimea 
changed  in  war.  The  conaequence  was,  that  their  auppliea 
were  derived  chiefly  Irom  that  nation*  and  their  trade  confined 
to  it  Oooda,  indiapenaable  to  their  comforti  in  the  dupe  of 
preaenta,  were  received  from  the  aame  hand.  What  waa  of 
atill  more  importance,  the  atrong  hand  of  government  waa 
interpoaed  to  reatrain  the  dfaorderly  and  licentioua  from  intru- 
aiooa  info  their  country,  from  encroacbmenta  on  their  landa^ 
aad  from  thoae  acta  of  violence  which  ware  often  attended  by 
veaipKOcal  murder.  The  Indiana  peroeived  in  thia  protection 
only  what  waa  beneficial  to  themaelvea— an  engagement  to 
puniah  aggreaaiona  on  them.  It  involvedi  practically,  no  claim 
to  their  landa,  no  dominion  over  their  peraona.  It  merely 
bound  the  nation  to  the  Britiah  crown,  aa.a  dependent  ally, 
claiming  the  protection  of  a  powerful  -friend  and  neif^bour, 
and  receiving  the  advantagea  of  that  protection,  without  in- 
volving a  auriender  of  their  national  character. 

Tbia  ia  the  truo  meaning  of  the  atipulation,  and  ia  undoubt- 
edly the  aenac  in  which  it  waa  made.  Neither  the  Britiah 
government,  nor  the  Cherokeea,  ever  uoderatood  it  otherwiae. 

The  aame  atipulation  enter^  into  with  the  United  Statea,  ia 
undoubtedly  to  be  conatrued  in  the  aame  manner.  They  re- 
ceive the  Cherokee  nation  into  their  favour  and  protection. 
The  Cherokeea  acknowledge  themadvea  to  be  under  the  pro- 
tection of  the  United  Statea,  and  of  no  other  power.  Protec- 
tion doea  not  imply  the  deatruction  of  the  i>roteeted.  The 
manner  in  which  thia  atipulation  waa  underatood  by  the  Ame- 
rican government,  ia  explained  by  the  language  and  acta  of  our 
firat  preaident 

The  fourth  article  drawa  the  boundary  between  the  Indiana 
ahd  the  dtizena  of  the  United  Statea.  Bu^  in  deacribing  thia 
boundary,  the  term  <<  allotted"  and  the  term-^  hunting  ground^' 
areuaed. 

Ia  it  reaaonable  to  auppoae,  that  the  Indiana,  who  oould  not 
write,  and  moat  probably  could  not  read,  who  c^ertainly  were 
not  critical  judgea  of  our  language,  ahould  diatinguiah  the  word 
<<  allotted''  from  the  worda  «  marked  out"  The  actual  aub- 
ject  of  contract  waa  the  dividing  line  between  the  two  nitiona; 
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and  their  atteotion  may  reiy  well  be  soppdaed  to  hare  been 
confined  to  that  subject  When,  in  fact,,  they  were  ceding 
lands  to  the  United  States,  and  describing  the  extent  of  their 
eessioo,  it  may  very  well  be  supposed  that  they  might  not  un- 
derstand the  term  employed,  as  indicating  that,  instead  of 
granting,  they  were  receiving  lands.  If  the  term  would  admit 
of  no  other  signification,  which  is  not  conceded,  its  being  mis- 
derstood  is  so  apparent,  results  so  necessarily  from  the  whole 
transaction;  that  it  must,  we  think,  be  taken  in  the  sense  in 
which  it  was  most  obviously  used. 

So  with  respect  to  the  words  **  hunting  grounds. "  Hunting 
was  at  that  time  the  principal  occupation  of  the  Indians,  and 
their  land  was  mere  used  for  that  purpose  than  for  any  other. 
It  could  not^  however,  be  supposed,  that  any  Intention  exiined 
of  restricting  the  full  use  of  the  lands  they  reserved. 

To  the  United  States,  it  could  be  a  matter  of  no  concern, 
whether  their  whole  territory  was  devoted  to  hunting  grounds, 
or  whether  an  occasional  village,  and  an  occasional  com  field, 
interrupted,  and  gave  some  variety  to  the  scene. 

These  terms  had  been  used  in  their  treaties  with  Oreat  Bri- 
tain^ and  had  never  been  misunderstood.  They  had  never 
been  supposed  to  imply  a  right  in  the  British  government  to 
take  their  lands,  or  to  interfere  with  their  internal  govemmimt 

The  fiAh  article  withdraws  the  protection  of  the  United 
States  from  any  citixen  who  has  settled,  or  diall  settle,  on  the 
lands  allotted  to  the  Indians,  for  their  bunting  grounds;  and 
stipu^ites  that^  if  he  shall  not  remove  within  six  months  the 
Indians  may  punish  him. 

The  si3(th  and  seventh  articles  stipulate  for  the  punishment 
of  the  citizens  of  either  country,  who  may  commit  oflbnees  on 
or  igainst  the  eitixens  of  the  other*  l*he  only  inference  to  be 
drawn  from  them  is,  that  the  United  Stotes  considered  the 
Cherokees  as  a  nation. 

The  ninth  article  is  in  these  words:  ^<for  the  heneftt  and 
comfort  of  the  Indians,  and  for  thi(  prevention  of  injuries  or 
oppressions  oa  the  part  of  the  eitixens  or  Indians,  the  United 
States,  in  congress  assembled,  shall  have  the  sole  and  exclusive 
right  of  regulating;  the  trade  with  the  Indians,  and  managing 
all  iheiK  affa%T9^  as  they  think  proper. '^ 

To  oonstrue  the  expression  <<  managing  all  their  affidr%'' 
Vol.  VI.— S  U 
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into  ft  ftorrender  of  lelf-goTerainMti  would  be,  we  tbinky  a 
peryei'iion  of  their  naeeiiftry  nietntn|»  anil  a  departure  froni 
the  conatniction  which  has  been  oniformly  pat  on  them.  The 
great  subject  of  the  article  ia  t^e  Indian  trade.  The  influence 
it  gave,  made  it  desirable  that  congress  should  possess  it  The 
commissioners  brought  forward  the  elaim,  with  the  profession 
that  their  motive  was  **  the  benefit  and  comfort  of  the  IndianSi 
and  tiie  prevention  of  injuries  or  oppressions. '^  This  may  be 
tmoy  as  respects  the  regulation  of  their  trade,  and  as  respects 
the  regulation  of  all  afiairs  connected  with  their  trade,  but  can- 
not be  true,  as  respecta  the  management  of  all  their  afiairs. 
The  most  important  of  these,  are  the  cession  of  their  lands,  and 
security  against  intruders  on  them,  h  it  credible,  that  they 
ahouia  h^ve  considered  themselves  as  surrendering  to  the 
United  States  the  right  to  dictate  their  future  ensions,  and  the 
terms  on  which  they  should  be  made?,  or  to  compel  their  sub- 
mission to  the  violence  of  disorderly  and  licentious  intruders  ? 
It  is  equally  inconceivable  that  they  could  have  suppose^ 
themselves,  by  a  phrase  thus  slipped  into  an  article,  on  another 
and  most  interesting  subject,  to  have  divested  themselves  of 
the  right  of  self-government  on  subjects  not  connected  with 
trade.  Such  a  measure  could  not  be  <<for  their  benefit  and 
comfort,*'  or  for  '<  the  prevention  of  injuries  and  oppression.'' 
Such  a  construction  would  be  inconsistent  with  the  spirit  of 
this  and  of  all  subsequent  treaties;  especially  of  those  articles 
which  recognise  the  right  of  the  Cherokees  to  declare  hostili- 
ties, and  to  make  war.  It  would  convert  a  treaty  of  peace 
eovertlyi  into  an  act,  annihilating  the  political  existence  of  one 
of  the*  parties.  '  Had  such  a  result  been  intended,  !t  would 
have  been  openly  avowed. 

This  treaty  contains  a  few  terms  capable  of  being  used  in  a 
sense  which  eould  not  have  been  intended  at  the  time,  and 
which  is  inconsistent  with  the  practical  construction  which  has 
always  been  put  on  them;  but  its  essential  articles  treat  the 
Cherokees  as  a  nation  capable  of  maintaining  the  relations  of 
peace  and  war;  and  ascertain  the  boundaries  between  them  and 
the  United  States. 

The  treaty  of  Hopiswell  seems  not  to  have  established  a  solid 
peace.  To  aeeommodate  the  differences  still  ensting  between 
the  state  of  Georgia  and  the  Cherokee  nation,  the  treaty  of 
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Holiton  wu  negotiated  in  July  1791.  The  eziiting  constitu- 
tion of  the  United  States  had  been  then  adopted,  and  the  go- 
▼ernmenty  having  more  intrinsic  capacity  to  enforce  its  just 
elainsi  was  perhaps  less  mindful  of  high  sounding  expressions, 
denoting  superiority.  We  hear  no  more  of  giving  peace  to 
the  Cherokees.  The  mutual  desire  of  establishing  permanent 
peace  and  friendship^  and  of  removing  all  causes  of  war,  is 
honestly  avowed,  and,  in  pursuance  of  this  desire,  the  first  ar- 
ticle declares,  that  there  shall  be  perpetual  peace  and  friend- 
ship between  all  the  citizens  of  the  United  States  of  America 
and  all  the  individuals  composing  the  Cherokee  nation. 

The  second  article  repeats  the  important  acknowledgemei4, 
that  the  Cherok^  nation  is  under  the  protection  of  the  United 
States  of  America,  and  of  no  other  sovereign  whosoever. 

The  meaning  of  this  has  been  already  explained.  The  In* 
dian  nations  were,  from  their  situation,  necessarily  dependent 
on  some  foreign  potentate  for  the  supply  of  their  essential 
wants,  and  for  their  protection  from  lawless  and  injurious  in- 
trusions into  their  country.  That  power  was  naturally  termed 
their  protector.  They  had  been  arranged  under  the  protection 
of  Great  Britttn:  lmt  the  extinguishment  of  the  British  power 
in  their  neighbourhood,  and  the  establishment  of  that  of  the 
United  States  in  its  place^  led  naturally  to  the  declaration,  on 
the  part  of  the  Cherokees,  that  they  were  under  the  protection 
of  the  United  States,  and  of  no  other  power.  They  assumed 
the  relation  with  the  United  States,  which  had  before  subsisted 
with  Great  Britain. 

This  relation  was  that  of  a  nation  claiming  and  receiving  the 
protection  of  one  more  powerful:  not  that  of  individuals  aban* 
doning  their  national  character,  and  submitting  as  subjects  to 
the  laws  of  a  master. 

The  third  article  contains  a  perfectly  equal  stipulation  for 
the  surrender  of  prisoners. 

The  fourth  article  declares,  that  "the  boundary  between 
the  United  States  and  the  Cherokee  nation  shall  be  as  follows: 
beginning,''  &c.  We  hear  no  more  of  "dlotments"  or  of 
'«  hunting  grounds."  A  boundary  is  described,  between  nation 
and  nation,  by  mutual  consent  The  national  character  of  each; 
the  ability  of  each  to  establish  this  boundary,  is  acknowledged 
by  the  other.     To  preclude  for  ever  all  disputes,  it  is  agreed 
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that  it  fhall  be  pkinly  marked  by  eomihistioneny  to  be  ap- 
by  each  party;  and,  in  order  to  ezttnguiih  for  ever  all 
of  the  Cherokeea  to  the  ceded  laoda,  an  additional  con- 
ifl  to  be  paid  by  the  United  Statea.  For  thia  addi- 
tional  eonrideration  the  Cherokeea  releaae  all  right  to  the  ceded 
'land,  for  ever. 

By  the  fifth  article,  the  Cherokeea  allow  the  United  States 
a  road  through  their  eountry,  and  the  navigation  of  the  Ten- 
nenee  river.  The  acceptance  of  thesA  cesaiona  ia  an  acknow- 
ledgament  of  the  right  of  the  Cherokeea  to  make  or  withhold 
them. 

By  the  aixth  article,  it  ia  agreed,  on  the  part  of  the  Chero^ 
keei,  that  the  United  Statea  ahall  have  the  sole  and  exclusive 
right  of  regulating  their  trade.  No  daim  ia  made  to  the  man* 
agement  of  all  their  aflbirs.  This  atipulation  has  already 
been  explained.  The  obaervation  may  be  repeated,  that  the 
stipulation  ii  itself  an  admission  of  thdr  right  to  make  or  rt* 
fuse  it 

By  the  seventh  article  the  United  States  solemnly  guaranty 
to  the  Cherokee  nation  all  their  landa  not  hereby  ceded. 

The  eighth  article  relinquiahea  to  the  Cherokeea  any  citi- 
zens of  the  United  States  who  may  settle  on  their  lands;  and 
the  ninth  forbids  any  citixen  of  the  United  States  to  hunt  on 
theii^  hnds,  or  to  entier  their  country  without  a  paasport 

The  remaining  akiides  are  equal,  end  contain  stjpulationa 
which  could  be  made  only  with  a  nation  admitted  to  be  capa- 
ble of  governing  itself. 

This  treaty,  thua  explicitly  recognizing  the  national  charac- 
ter of  the  Cherokeea,  and  their  right  of  aelf  government;  thus 
gdarantytng  their  lands;  assuming  the  duty  of  protection,  and 
of  course  pledging  the  faith  of  the  United  States  for  that  pro- 
teotion;  has  been  frequently  renewed,  and  is  now  in  full  force. 

To  the  general  pledge  of  protection  have  been  added  seve- 
ral apecific  pledgee,  deemed  valuable  by  the  Indiana.  Some 
of  these  restrain  the  citizens  of  the  United  States  from  en- 
croachments on  the  Cherokee  country,  and  provide  for  th^ 
puniahment  of  intruders. 

From  the  commencement  of  our  government,  ooifigress  fain 
paaaed  acts  to  regulate  trade  and  inlercourae  with  the  Indiana; 
frhidi  treat  them  aa  nations,  respect  their  rights,  and  manifest 
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a  firm  porpoie  to  afTord  that  protection  which  treaties  atiptikte* 
All  these  acts,  and'  especially  that  of  I8O89  which  is  still  in 
force,  manifestly  consider  the  sereral  Indian  nations  as  distinct 
political  communitiesi  having  territorial  boundaries,  within 
which  their  authority  is  exclusive,  and  having  a  right  to  all 
the  lands  within  those  boundaries,  which  is  not  onI>  acknow- 
ledged, but  guarantied  by  the  United  States. 

In  1819,  congress  passed  an  act  for  promoting  those  humane 
designs  of  civilizing  the  neighbouring  Indians,  which  had  long 
been  cherished  by  the  executive.  It  enacts,  « that,  for  the 
purpose  of  providing  against  the  further  decline  and  final  ex- 
tinction of  the  Indian  tribes  adjoining  to  the  frontier  settlements 
of  the  United  States,  and  for  introducing  among  them  thb 
habits  and  arts  of  civilization,  the  president  of-  ihe  United 
States  shall  be,  and  he  is  hereby  authorized,  in  every  case 
where  he  shall  judge  improvement  in  the  habits  and  condition 
of  such  Indians  practicable,  and  that  tlie  means  of  instruction 
can  be  introduce  toith  their  own  eonaentj  to  employ  capable 
persons,  of  good  moral  character,  to  instruct  them  in  the  mode 
of  agriculture  suited  to  their  situation;  and  for  teaching  their 
children  in  reading,  wKting  and  arithmetic;  and  for  perform- 
ing such  other  duties  as  may  be  enjoined,  according  to  such 
instructions  and  rules  as  the  president  may  give  and  prescribe 
for  the  regulation  of  Iheir  conduct  in  the  discharge  of  their 
duties." 

This  act  avowedly  contemplates  the  preservation  of  the  In- 
dian nations  as  an  object  sought  by  the  United  States,  and 
proposes  to  efiTect  this  object  by  civilizing  and  converting  them 
from  hunters  into  agriculturists.  Though  the  Cherokees  had 
already  mode  considerable  progress  in  this  improvement,  it 
cannot  be  doubted  that  the  general  words  of  the  act  compre- 
hend them.  Their  advance  in  the  <'  habits  and  arts  of  civili- 
zation,''  rather  encoursged  perseverance  in  the  laudable  exer- 
tions still  farther  to  meliorate  their  condition.  This  act 
furnishes  strong  additional  evidence  of  a  settled  purpose  to  fix 
the  Indians- in  their  country  by  giving  them  security  at  home. 

The  treaties  and  laws  of  the  United  States  contemplate  the. 
Indian  -territory  as  completely  separated  from  that  of  the 
sCa(^;  and  provide  that  aU  intercourse  with  them  shall  be 
carried  on  exclusively  by  the  govemmgot  of  the  imioft. 
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b  thif  the  rightful  exercise  of  iM>wer|  or  ie  it  usurpation? 

While  these  ttatef  were  colooies,  thie  power,  in  its  utmost 
extent,  was  admitted  to  reside  in  the  cro^m.  When  our 
reTolutionary  struggle  commenced,  congi^ess  was  composed  of 
an  assemblage  of  deputies  acting  under  specific  powers  granted 
by  the  legislatures,  or  conrentions  of  the  several  colonies.  It 
was  a  great  popular  movement,  not  perfectly  organised;  ppr 
were  the  respective  powers  of  those  who  were  entrusted  with 
ibe  management  of  idBQurs  accurately  defined.  The  necessities 
4>f  our  situation  produced  a  general  conviction  that  those  mea- 
sures which  concerned  all,  must  be  transacted  by  a  body  in. 
which  the  representatives  of  all  were  assembled,  and  which 
could  command  the  confidence  of  all:  congress,  therefore,  was 
considered  as  invested  with  all  the  powei  ^  of  war  and  peace, 
and  congress  dissolved  our  connexion  with  tlie  mother  country, 
and  declared  these  United  Colonies  to  be  independent  states. 
Without  any  written  definition  of  powers,  they  employed 
diplomatic  agents  to  represent  the  United  States  at  die  several 
courts  of  Europe;  oflened  to  negotiate  treaties  with  them,  and 
did  actually  negotiate  treaties  With  France.  From  the  same 
necessity,  and  on  the  same  principles,  congress  assumed  the 
management  of  Indian  affairs;  first  in  the  name  of  these  United 
Colonies;  and,  all^wards,  in  the  name  of  the  United  States. 
Euij  attempts  were  made  at  negotiation,  and  to  regulate  trade 
with  them.  These  notproving  successful, war  was  carried  on 
under  the  direction,  and  with  the  forces  of  the  United  States, 
and  the  efforts  to  make  peace,  by  treaty,  were  earnest  and  in- 
cessant The  confederation  found  congress  in  the  exercise  of 
the  same  powers  of  peace  and  war,  in  our  relations  with 
Indian  nations,  as  with  those  of  Europe. 

Such  was  the  state  of  things  when  the  confederation  was 
adopted.  That  instrument  surrendered  the  powers  of  peace  and 
war  to  congress,  and  prohibited  them  to  the  states,  respectively, 
unless  a  state  be  actually  invaded,  ^  or  shall  have  received  eer- 
tainr  advice  of  a  resolution  being  fonfied  by  some,  nation 'Of  In- 
dians to  invade  such  state,  and  the  danger  is  so  imminent  as  not 
to  admit  of  delay  till  the  United  States  in  congress  assembled 
can  be  consulted.'^  This  instrument  also  gave  the  United  States 
in  congress  assembled  the  sole  and  exclusive  right  of  ^  regulat- 
ing the  trade  and  managing  all  the  aiiairs  with  th^  Indians,  not 
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members  or  toy  of  the  sUtet:  proridedi  that  the  legMatiTe 
power  of  any  ttate  within  its  own  limits  be  not  iofrioged  or 
viokted.'' 

The  ambignoos  phrases  which  follow  the  grant  of  power  to 
the  United  States,  were  so  construed  by  the  states  of  North 
Carolina  and  Georgia  as  to  annul  the  power  itself.  The  dis- 
contents and  confusion  resulting  from  these  conflicting  daims, 
produced  representations  to  congress,  which  Were  referred  to 
a  committeci  who  intfde  their  report  in  1787.  The  ineport 
does  not  assent  to  the  construction^of  'the  two  states,  but  re- 
commends an  accommodation,  by  lilieral  cessions  of  territory, 
or  by  an  admission,  on  their  part,  of  the  powers  claimed  by 
congress.  The  correct  exposition  of  this  articfle  is  rendered 
unneciBssary  by  the  adoption  of  our  existing  fonstitutioo. 
That  instrument  confers  on  congress  the  powers  of  war  and 
peace;  of  making  treaties,  and  of  regulating  commerce  with 
foreign  nations,  and  among  the  several  states,  and  unih  the 
Indian  tribes.  These  powers  comprehend  all  that  is  Required 
for  the  regulation  of  our  intercourse  with  the  Indians.  They 
are  not  limited  by  any  restrictions  on  their  free  actions.  The 
shackles  imposed  on  this  power,  in  the  confederation,  are  dis- 
carded. 

The  Indian  nations  had  always  been  considered  as  distinct, 
independent  political  communities,  retaining  their  original 
natural  rights,  as  the  undisputed  possessors  of  the  soil,  from 
time  immemorial,  with  the  single  exception  of  that  imposed 
by  irresistible  power,  which  excluded  them  from  intercourse 
with  any  other  European  potentate  than  the  first  discoverer  of 
the  coast  of  the  particular  region  claimed:  and  this  was  a 
restriction  which  those  European  potentates  imposed  on  them- 
selves, as  well  as  on  the  Indians.  The  very  term  <<  nation,'' 
so  generally  applied  to  them,  means  **  a  people  distinct  from 
others.''  The  constitution,  by  declaring  treaties  already 
made,  as  well  as  those  to  be  made,  to  be  the  supreme  law  of 
the  l%id,  has  adopted  and  sanctioned  the  previous  treaties  with 
the  Indian  nations,  and  consequently  admits  their  rank  among 
those  powefs  who  are  capable  of  making  treaties.  The  words 
<<  treaty"  and  <<  nation"  are  words  of  our  own  language,  selected 
in  our  diplomatic  and  legislative  proceedings,  by  ourselves, 
having  each  a  definite  and  well  understood  meaning.    We 
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hftira  tiipliad  them  to  Indiaaiy  at  we  htve  applied  them  to  the 
other  natione  of  the  earth*  They  are  applied  to  all  in  the 
aineaenae. 

Oeorgiay  heraelf^  haa  fumiahed  eoncluaive  evidenee  that  her 
fonner  opioioDa  on  thia  aabject  coneurred  with  thoae  enter- 
tained  by  hm  aiater  atatea^  and  by  the  government  of  the 
United  Statea.  Varioua  acta  of  her  legiaktore  hare  been 
ailed  in  the  argoment,  including  the  contraet  of  eeaaion  made 
in  the  year  1809,  all  tending  to  proye  her  aoquieaoence  in  the* 
univeraal  conviction  that  the  Indian  pationa  poaaeaaed  a  full 
right  to  the  landa  they  oecuj^ied,  until  that  right  ahould  be 
eztingoiahed  by  the  United  Statea^  with  their  conaent:  that 
their  territory  waa  aeparated  from  that  of  any  atate  within 
whoae  chartered  limita  they  might  reaide,  by  a  boundary  line, 
eatabliahed  by  treatiea:  tfiat»  within  their  boundary,  they 
poaaeaaed  righta  with  which  no  atate  could  Int^ere:  and  that 
the  whole  power  of  regulating  the  interoourae  with  them,  waa 
veated  in  the  United  Statea.  A  review  of  theae  acta,  on  the 
pert  of  Georgia^  f^ould  occupy  too  much  time,  and  ia  the 
leaa  neceaaary,  beeauae  they  have  been  accurately  detailed  in 
the  aigument  at  the  bar.  Her  new  aerie»of  lawa,  manifeating 
her  abandonment  of  theae  opiniona,  appeara  to  have  com- 
menced in  December  1898. 

In  oppoaition  to  thia  original  right,  poaaeaaed  by  the-undia- 
puted  occulta  of  every  country;  to  thia  recognition  of  that 
rigb^  which  ia  evidenced  by  our  hiatory,  in  every  change 
through  which  we  have  paaaed;  ia  placed  the  chartera  granted 
by  the  monarch  of  a  diatant  and  diatinet  region,  parcelling  out 
a  territory  in  poaaeaaion  of  othera  whom  he  could  not  remove 
and  did  not  attempt  to  remove,  and  the  eeaaion  made  of  hia 
daima  by  the  treaty  of  peace. 

The  actual  atate  of  things  at  the  time,  and  all  hiatory  ain^, 
explain  theae  chartera;  and  the  king  of  Great  Britain,  at  the 
treaty  of  peace,  could  cede  only  what  belonged  to  hia  crown. 
Theae  newly  aaaertcd  titlea  can  derive  no  aid  from  the  artidea 
ao  often  repeated  in  Indian  treatiea;  extending  to  them,  firat^ 
the  protection  of  Grtet  Britain,  and  afterwarda  tliat  of  the 
United  Statea.  Thea6  artidea  are  aaaociated  with  othera^  re- 
cogmsing  their  title  to  adf  government  The  very  fact  of 
repeated  treatiea  with  them  reeogniaea  it;  and  the  aellled  dee- 
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trioe  of  the  law  of  nations  1%  that  a  weaker  power  does  not 
surrender  its  independence— its  right  to  self  governmenty  by 
associating  #ith  a  stronger^  and  taking  its  protection.  A  weak 
state,  in  order  to  provide  for  its  safety,  may  place  itself  under 
the  protection  of  one  more  powerful,  without  stripping  itself 
of  the  right  of  government,  and  ceasing  to  be  a  atate.  Exam- 
ples of  this  kind  are  not  wanting  in  Europe#  <'  Tributary  and 
feudatory  states,"  says  Vattel,  <<  do  not  thereby  cease  to  be 
Jovereign  and  independent  states,  so  long  as  self  government 
and  sovereign  and  independent  authority  are  left.in  the  admin- 
istration of  the  state.''  At  the  present  day,  more  than  one 
state  may  be  considered  as  holding  its  right  of  self  govern- 
ment under  the  guarantee  and  protection  of  one  or  more  aUies. 

The  Cherokee  nation,  then,  is  a  distinct  community  occu- 
pying its  own  territory,  with  boundaries  accurately  described, 
in  which  the  laws  of  Georgia  can  have  no  force,  and  which 
ihe  citizens  of  Georgia  have  no  right  to  enter,  but  with  the 
assent  of  the  Cherokees  themselves,  or  in  conformity  with 
treaties,  and  .with  the  acts  of  congress.  TM  whole  inter* 
course  between  the  United  States  and  this  nation,  is,  by  our 
constitution  and  laws,  vested  in  the  government  of  the  United 
States. 

The  act  of  the  state  of  Georgia,  under  which  tlie  plaintiff  in 
error  was  prosecuted,  is  consequently  void,  and  the  judgment 
a  nullity.    Can  this  court,  revise,  and  reverse  it? 

If  the  objection  to  the  system  of  legislation,  lately  adopted 
by  the  legislature  of  Georgia,  in  relation  to  the  Cherokee  na- 
tion, was  confined  to  its  extra-territorial  operation,  the  objec- 
tion, though  complete, 'SO  far  as  respected  mere  right,  would 
giveHhis  court  no  power  over  the  subject  But  it  goes  much 
further.  If  the  review  which  has  been  taken  be  correct,  and 
we  think  it  is,  the  acts  of  Georgia  are  repugnant  to  the  consti« 
tution,  laws,  and  treaties  of  the  United  States. 

They  interfere  forcibly  with  the  relations  established  be- 
tween the  United  States  and  the  Cherokee  nation,  the  regula- 
tion of  which,  according  to  the  settled  principles  of  our  con- 
stitution, are  committed  exclusively  to  the  government  of  the 
union. 

They  are  in  direct  hostility  with  treaties,  repeated  in  a.  suc- 
cession of  years,  which  mark  out  the  boundary  that  separates 
Vol.  VI.— 3  V 
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the  Cherokee  oountry  from  Georgia;  gitarantjr  to  them  dl  the 
land  within  their  boundary;  solemnly  pledge  the  faith  of  the 
United  States  to  restrain  their  citizens  from  trespassing  on 
it;  and  reeognice  the  pre-existing  power  of  the  nation  to  gOTem 
itself. 

They  are  in  eqaal  hostility  with  the  sets  of  congress  for 
regulating  this  intereourse,  and  giving  eflTect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff  in  erroTy 
who  was  residing  in  the  nation  with  its  permission,  and  by 
authority  of  the  president  of  the  United  States,  is  also  a  Tiola- 
tion  of  the  acts  which  authorise  the  chief  magistrate  to  estercise 
this  authority. 

Wtll.these  powerful  considerations  avail  the  plaintiff  in  error? 
We  think  they  will.  He  was  seized,  and  forcibly  carried 
away,  while  under  guardianship  of  treaties  guar<intying  the 
country  in  which  he  resided,  and  taking  it  under  the  protec- 
tion of  the  United  States.  He  was  seized  while  performing, 
under  the  sanction  of  the  chief  magistrate  of  the  union,  those 
duties  which  the  humane  policy  adopted  by  congress  had  re- 
commended. He  was  apprehended,  tried,  and  condemned, 
under  colour  of  a  law  which  has  been  shown  to  be  repugnant  to 
the  constitution,  laws,  and  treaties  of  the  United  States.  ^Had 
a  judgment,  liable  to  the  same  objections,  been  rendered  for 
property,  none  would  question  the  jurisdiction  of  this  court. 
It  cannot  be  less  clear  when  the  judgment  affects  personal 
liberty,  .and  inflicts  disgraceful  punishment,  if  punishment 
could  disgrace  when  inflicted- on  innocence.  The  plaintiff  in 
error  is  noteless  interested  in  the  operation  of  t&is  unconstitu- 
tional law  than  if  it  affected  his  property.  He  is  not  less  en- 
titled to  the  protection  of  the  constitution,  laws,  and  treaties  of 
his  country. 

This  point  has  been  elaborately  argued  and,  after  deliberate 
consideration,  decided,  in  the  case  of  Cohens  v.  The  Common- 
wealth of  Virginia,  6  Wheat  S64. 

If  is  the  opinion  of  this  court  that  the  judgment  of  the  su- 
perior court  for  the  county  oi  Owinnett,  in  the  state  of  Oeort 
gia,  condemning  Samuel  A.  Worcester  to  hard  labour,  in  the 
penitentiary  of  the  state  of  (Seorgia,  for  four  years,  was  pro- 
nounced by  that  court  under  colour  of  a  law  which  is  void,  ss 
being  repugnant  to  the  constitution,  treaties^  and  laws  of  the 
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United  States^  and  ought,  therefore,  to  be  rerened  and  an- 
nulled. 

Mr  Justice  M'Lsav. 

As  this  case  involyes  principles  of  the  highest  importance, 
and  may  lead  to  consequences  which  shall  have  an  enduring 
influence  on  the  institutiona  of  this  country;  and  as  there  are 
some  points  in  the  case  on  which  I  wish  to  state,  distinctly, 
my  opinion,  I  embrace  the  privilege  of  doing  so. 

With  the  decision,  just  given,  I  concur. 

The  plaintiff  in  error  was  indicted  under  a  law  of  Georgia, 
<<  for  residing  in  that  part  of  the  Cherokee  nation  attached,  by 
the  laws  of  said  state,  to  the  county  of  Gwinnett,  withou^  a 
license  or  permit  from  his  excellency  the  governor  of  the  state, 
or  from  any  agent  autfiorised  by  his  excellency  the  governor 
to  grant  such  permit  pv  license,  and  without  having  taken  the 
oath  to  support  and  defend  the  constitution  and  lawa  of  the 
state  of  Georgia,  and  uprightly  to  demean  himself  as  a  citizen 
thereof.'^ 

On  this  indictment  the  defendant  was  arrested,  and,  on  being 
arraigned  before  the  superior  court  for  Gwinnett  county,  he 
filed,  in  substance,  the  following. plea: 

He  admiU  that,  on  the  15th  of  July  1831,  he  was,  and  still 
continued  to  be,  a  resident  in  the  Cherokee  nation,  and  that 
the  crime,  if  any  were  committed,  was  eommitted  at  the  town 
of  New  Echota,  in  ssid  nation,  out  of  the  jurisdiction  of  the 
court  That  he  is  a  citizen  of  Vermont,  and  that  he  entered 
the  Indian  country  in  the  capacity  of  a  duly  authorised  miss- 
ionary of  the  American  Board  of  Commissioners  for  Foreign 
Missions,  under  the  authority  of  the  president  of  the  United 
States,  and  has  not  since  been  required  by  him  to  leave  it  That 
he  was,  at  the  time  of  his  arrest,  engaged  in  preaching  the 
gospel  to  the  Cherokee  Indians,  and  in  translating  the  sacred 
Scriptures  into  their  language,  with  the  permission  and  ap- 
proval  of  thie  Cherokee  nation,  and  in  accordance  with  the 
humane  policy  of  the  government  of  the  United  States,  for  the 
improvement  of  the  Indians. 

He  then  states,  as  a  bar  to  the  prosecution,  certain  treaties 
made  between  the  United  States  and  the  Cherokee  Indians,  by 
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which  the  poMemon  of  the  territory  thejr  now  inhabit  %rtf 
solemnly  guarantied  to  them;  and  also  a  certain  act  of  con« 
gressy  passed  in  March  1802,  entitled  <<  an  act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes.''  He  also  alleges^  that 
this  subject,  by  the  constitution  .of  the  United  States^  is. exclu- 
sively Tested  in  congress;  and  that  the  law  of  Gieorgiai  being 
repugnant  to  Ae  constitution  of  the  United  States,  to  theb^a- 
ties  referred  to,  and  to  the  act  of  congress  specified,  is  void, 
!ind  cannot  be  enforced  agpinst  him... 

This  plea  was  oveoroled  by  the  court,  and  the  defendant 
pleaded  not  guilty. 

The  jury  returned  a  Terdiet  of  guilty;  and  the  defendant  was 
•enteneed,  by  the  court,  to  be  kept  in  close  custody,  by  the 
sheriff  of  the  county,  until  he  could  be  transp6rted  to  the  peni- 
tentiary of  the.  state,  and  the  keeper  thereof  was  durected  to 
receive  him  into  custody,  and  keep  him  at  hard  labour  in  the 
penitentiary,  during  the  term  of  four  years. 

Another  individual  was  included  in  the  same  indictment, 
and  joined  in  the  plea  to  the  jurisdiction  of  the  court,  and  was 
also  included  in  the  sentence;  but  his  name  is  not  adverted  to, 
because  the  principles  of  the  case  are  fully  presented  in  the 
above  statement 

To  reverse  this  judgment,  a  writ  of  error  fhm  obtained, 
which,  having  been  returned,  with  the  record  of  the  proceed- 
ings, is  now  before  this  court 

The  firat  question  which  it  becomes  necessary  to  examine, 
ia,  whether  the  record  has  been  duly  certified,  so  as  to  bring 
the  proceedings  regularly  before  this  tribunaL 

A  writ  of  error  was  allowed,  in  this  esse,  by  one  of  the 
justices  of  this  court,  and  the  requisite  security  taken.  A 
citation  was  also  issued,  in  the  form  prescribed,  to  the  state  of 
Georgia,  a  true  copy  of  which,  as  appeara  by  the  oath  of  Wil- 
liam Patten,  was  delivered  to  the  governor,  on  the  Mth  day 
of  November  last;  and  another  true  copy  wu  deUvered,  on 
the  29d  day  of  the  same  month,  to  the  attorney-general  of  the 
sUte. 

The  record  was  returned  by  the  derk,  under  the  seal  of  the 
eourt,  who  certifies  that  it  is  a  full  and  eomplele  exemplifica- 
.tion  of  the  proeeedkigs  and  Judgment  had  in  the  case;  a^d  ho' 
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further  certifies)  that  the  origtoal  bond,  sod  a  copy  of  the  writ 
of  error,  were  duly  deposited  and  filed  in  the  clerk's  office  of 
said  courti  on  the  10th  day  of  November  last 

Is  it  necessary,  in  such  a  case,  that  the  record  should  be  cer- 
tified by  the  judge  who  held  the  court? 

In  the  case  of  Martin  y.  Hunter's  Leasee,  which  waa  a  writ 
of  error  to  the  .court  of  appeals  of  Virginia,  it  was  objected 
that  the  return  to  the  writ  of  error  was  defectire,  because  the 
record  was  not  so  certified;  but  the  court,  in  that  case,  said, 
^iht  forms  of  process,  and  the  modes  of  proceeding  in  the 
exercise  of  jurisdiction,  are,  with  few  exceptions,  left- by  the 
legislature  to  be  regulated  and  changed  as  this  court  may,  in  its 
discretion,  deem  expedient''  By  a  rule  of  this  court,  '<  the 
return  of  a  copy  of  a  record  of  the  proper  court,  annexed  to  the 
writ  of  error,  is  dechred  to  be  a  sufficient  compliance  with  the 
mandate  of  the  writ  The  record,  in  this  caae,  is  duly  cer- 
tified by  the  clerk  of  the  court  of  appeals,  and  annexed  to  the 
writ  of  error.  The  objection,  therefore,  which  has  been  urged 
to  the  sufficiency  of  the  return,  cannot  prevail." — 1  Wheat 
304. 

In  9  Wheat.  526,  in  the  case  of  Stewant  v.  Ingle  and  others, 
which  was  a  writ  of  error  to  the  circuit  court  for  the  district 
of  Columbia,  a  certiorari  was  issued,  upon  a  suggestion  of  dimi- 
nution in  the  record,  which  was  returned  by  the  clerk  with 
another  record;  whereupon,  a  motion  was  made  for  a  new  cer- 
tiorari,.on  the  ground  that  the  return  ought  to  have  been  made 
by  the  judge  of  the  court  below,  and  not  by  the  clerk.  The 
writ  of  certiorari,  it  is  known,  like  the  writ  of  error,  is^  direct- 
ed to  the  court 

Mr  Justice  Washington^  after  consultation  with  the  judges, 
stated  that,  according  to  the  rules  and  practice  of  the  court,  a 
return  made  by  the  clerk  was  a  sufficient  return. 

To  ascertain  what  has  been  the  general  course  of  practice  on 
this  subject,  an  exanfiination  has  been  made  into  the  inanner 
in  which  records  have  been  certified  from  state  courts  to  this 

■ 

court;  and  it  appears  that,  in  the  year  1817,  six  causes  were 
eertifieil,  in  obediences  to  writs  of  error,  by  the  clerk,  under 
the  seal  of  the  court.  In  the  year  ISld.  two  wer^  so  eerti- 
Hed,  one  of  them  being  the  case  of  M'Culloug^  v.  The  State  of 
Maryland. 
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In  ttm  ftar  I89I9  three  caees  were  to  eerUfied;  and  in  ibe 
year  1898,  there  was  one.  In  1887,  there  were  fiTe,  and  in 
the  enaaing  year,  aeven. 

In  the  year  1880,  there  were  eight  eauaes  ao  certified,  in 
five  of  which,,  a  atate  wu  a  party  on  the  record.  There  were 
three  cauaea  thna  certifi^  in  the  year  1881,  and  five  in  the 
preaent  year. 

boring  the  above  perioda,  there  were  only  fifteen  cauaea 
from  atate  eourta,  where  the  records  were  certified  by  the 
court  or  the  presiding  judge,  and  one  of  theae  waa  the  caae  of 
Cohena  y.  The  State  of  Virginia. 

This  court  adbpted  the  following  role  on  this  subject  in 
1797: 

**  It  is  ordered  by  the  court,  that  the  clerk  of  the  court  to 
which  any  writ  of  error  ahall  be  directed,  may  make  the  re- 
turn of  the  aame,  by  transmitting  a  true  copy  of  the  record, 
and  of  all  proeeedinigi  in  t  le  cause,  under  his  hand,  and  the 
aeal  of  the  court'' 

The  [lower  of  the  court  to  adopt  this  rule,  cannot  be  que^ 
tinned:  and  it  aeems  to  have  regulated  the  practice  ever  ainee 
its  adoption.  In  some  caaea,  the  certificate  of  the  court,  or  the 
preaiding  judge^  hap  been  affixed  to  the  record;  but  this  court 
has  decided,  where  the  question  hu  been  raised,  that  auch 
certificate  ia  unneceaaary. 

80  fiir  as  the  authentication  of  the  record  ia  concerned,  it  ia 
impoaaible  to  tmlk/b  a  distinction  between  i  civil  and  a  criminal 
caae.  What  may  be  auffident  to  authenticate  the  proceedings 
in  a  civil  caae,  muat  be  equally  ao  in  a  criminal  one.  The 
verity  of  the  record  ia  of  as  much  importance  in  the  one  caae 
aa  the  other. 

Thia  ia  a  question  of  practice;  and  it  would  seem  that^  if  any 
one  point  in  the  practice  of  thia  court  can  be  eonaidered  as  set- 
tled, this  one  must  be  so  considered. 

In  the  progress  of  the  investigation,  the  next  inquiry  which 
seema  naturally  to  ariae,  ia,  whether  this  is  a  caae  in  Which  a 
writ  of  error  may  be  iasued. 

By  the  twenty-fifth  section  of  tiie  judiciary  act  of  1788,  it 
{•provided,  ^thatafinal  jodgiaentordecreeinanyauitin  the 
Uglieat  court  of  law  or  equity  of  a  atttte,  in  whidi  a  dedaioa 
in  the  aoit  could  be  had,  where  ia  drawn  in  qoeation  the  valid- 
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itj  of  a  tnaty,  or  statute  of,  or  an  anthority  exercised  under, 
the  United  States^  and  the  deeision  is  against  their  yalidity; 
or  where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
in  authority  exereised  under,  any  stote,  on  the  ground  of  th^it 
being  repugnant  to  the  constitution,  treaties,  or  law^  of  ^he 
United  States,  and  the  decision  is  in  favour  of  such  their  va- 
lidity; or  where  is  drawn  in  question  the  construction  of  any 
dause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  com- 
mission held  under,  the  United  States,  and  the  decision  is 
against  die  title,  right,  privilege,  or  exemption,  specially  set 
up  or  claimed  by  either  party,  under  such  clause  of  the  said 
constitution,  treaty,  statute,  or  commission,  may  be  re-ex- 
amined, and  reversed  or  afSrmed,  in  the  supreme  court  of  the 
United  States." 

Doubts  have  been  expressed  whether  a  writ  of  error  to  a 
fltete  court  is  not  limited  to  civil  cases.  These  doubts  could 
not  have  arisen  from  reading  the  above  section.  Is  not  a  cri* 
minal  case,  as  much  a  suit  as  a  ci?il  case.  What  is  a  suit,  but 
a  prosecution;  and  can  any  one  suppose  that  it  was  the  inten- 
tion of  congress,  in  using  Uie  word  suit,  to  make  a  distinction 
between  a  civil  prosecution  and  a  criminal  one. 

It  is  more  important  that  jurisdiction  should  be  given  to  this 
court  in  criminal  than  in  civil  cases,  under  the  twenty-fifth 
section  of  the  judiciary,  act  Would  it  ndt  be  inconsistent, 
both  with  the  spirit  and  letter  of  this  law,  to  revise  the  judg- 
ment of  a  state  court,  in  a  matter  of  controversy  respecting 
damage  where  tlie  decision  is  against  a  right  asserted  under 
the  constitution  or  a  law  of  the  United  Stetes;  but  to  deny  the 
jurisdiction,  in  a  case  where  the  property,  the  character,  the 
liberty  and  life  of  a  citizen  may  be  destroyed,  though  protected 
by  the  solemn  guarantees  of  the  constitution? 

Bui  this  is  not  an  open  question;  it  hu  long  since  been  set- 
tled by  the  solemn  adjudications  of  this  court  The  above 
construction,  therefore,  is  susteined  both  on  principle  and.  au- 
thority. The  provisions  of  the  section  apply  as  well  to  crimi* 
nal  as  to  civil  cases,  where  the  constitution,  treaties,  or  laws 
of  the  United  Stetes  come  in  conflict  with  the  laws  of  a  stete; 
and  the  latter  is  sustained  by  the  decision  of  the  court 

It  hu  been  sttd,  that  this  court  can  have  no  power  to  arrest 
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the  proeeadingi  of  t  state  tribund  in  Ibe  enforeemeiit  of  the 
crimina}  lawf  of  the  state.  This  is  andoq btedly  tine,  so  long 
as  a  state  eourty  io  the  execution  of  its  penal  lawS|  shall  not  in- 
fringe upon  the  eonsti&ition  of  the  United  States^  or  some 
treaty  or  law  of  the  union. 

Suppose  a  state  should  make  it  penal  for  an  officer  of  the 
United  States  to  discharge  his  duties  within  its  jurisdiction; 
asy  for  instance^  a  land  officer,  an  officer  of  the  customsi  or  a 
postmaster,  and  punish  the  offender  by  confinement  in  the 
penitentiary:  could  not  the  aupreme  court  of  the  United 
States  interpose  their  power,  and  arrest  or  reverse  the  state 
proceedings  ?  Cases  of  this  kind  are  so  palpable,  that  they 
need  only  to  be  stated  to  gain  the  assent  of  every  judicious 
mind.  And  would  not  this  be  an  interference  with  the  ad- 
ministration of  the  criminal  laws  of  a  state  ? 

This  court  have  repeatedly  decided,  that  they  have  no  ap- 
pellate jurisdiction  in  criminal  cases  from  the  circuit  courts  of 
the  United  States:  writs  of  error  and  appeals  are  givra^  from 
those  courts  only  in  civil  cases.  But,  even  in  those  -courts, 
where  the  judges  are  dl  /ided  on  any  point,  in  a  criminal  case, 
the  point  may  be  brought  before  ihvf  court,  under  a  general 
provision  in  cases  of  division  of  opinion. 

Jurisdiction  is  taken  in  the  case'  under  consideration  exclu- 
sively by  the  provisions  of  the  twenty-fifth  section  of  thW  law 
which  has  been  quoted.  These  provisions,  as  .has  been  re- 
marked, apply,  indiscriminately,  to  criminal  and  civil  cases, 
wherever,  a  right  is  claimed  under  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision,  by  the  state  court, 
is  agpinst  such  right  In  the  present  case,  the  decision  was 
against  the  right  expressly  set  up  by  the  defendant,  and  it  was 
made  by  the  highest  judicial  tribunal  of  Georgia. 

To  give  jurisdiction  in  such  a  case,  this  court  need  look  no 
furtfier  than  to  ascertain  whether  the  right,  thus  asserted,  was 
decided  against  by  the  state  court  T^  case  is  clear  of  diifi- 
cutty  on  this  point 

The  name  of  the  state  of  Oeorgia  is  used  in  this  .case,  be- 
cause such  was  the  designsltion  given  to  the  cause  in  the  state 
court  No  one  ever  supposed,  that  the  state,  in  its  sovereign 
eifMidty,  in  such  a  case,  is  a  perlj  to  the  cause.    The  form  of 
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the  prosecution  here  must  be  the  same  as  it  wu  in  the  state 
court;  but  so  far  as  the  name  of  the  state  is  used,  it  is  matter 
of  form.  Under  a  rule  of  this  courts  notice  was  given  to 
the  governor  und  attorney*general  of  the  state,  because  it  is 
a  part  of  their  duty  to  see  that  the  laws  of  the  state  are  exe* 
euted. 

In  prosecutions  for  violations  of  the  penal  laws  of  the  union, 
the  name  of  the  United  States  is  used  in  the  same  manner. 
Whether  the  prosecution  be  under  a  federal  or  state  taw,  the 
defendant  has  a  right  to  question  the  constitutionality  of  the 
law. 

Can  any  doubt  exist  as  to  the  power  of  congress  to  pass  the 
law,  under  which  jurisdiction  is  taken  in  this  ease  ?  Since  its 
passage,  in  1789,  it  has  been  the  law  of  the  land;  and  has  been 
sanctioned  by  an  uninterrupted  course  of  decisions  in  this  court, 
and  acquiesced  in  by  the  state  tribunals,  with  perhaps  a  soli- 
tary exception:  and  whenever  the  attention  of  the  national 
legislature  has  been  called  to  the  subject,  their  sanction  has 
been  given  to  the  law  by  so  large  a  majority  as  to  approach 
almost  to  unanimity. 

Of  the  policy  of  this  act  there  can  be  as  little  doubt  as  of  the 
right  of  congress  to  pass  it. 

The  constitution  of  the  United  States  was  formed,  not,  in 
my  opinion,  as  some  have  contended,  by  the  people  of  the 
United  States,  jior,  as  others,  by  the  states;  but  by  a  combined 
power,  exercised  by  the  people,  through  their  delegates*  limit- 
ed in  their  sanctions,  to  the  respective  states. 

Had  the  constitution  emanated  from  the  people,  and  the 
states  had  been  referred  to,  merely  as  convenient  districts,  by 
which  the  public  expression  could  be  ascertained,  the  popuhur 
vote  throughout  the  union  would  have  been  the  only  rule  for 
the  adoption  of  the  constitution.  This  course  was  not  pursued; 
and  in  this  fact,  it  clearly  appears  that  our  fundamental  law 
was  not  formed,  exclusively,  by  the  popular  sufirace  of  the 
people. 

The  vote  of  the  people  was  limited  to  the  respective  states 
in  which  they  resided.  So  that  it  appears  there  was  an  ex- 
pression of  popular  suffrage  and  stale  sanction,  most  happily 
united,  in  the  adoption  of  the  constitution  of  the  union. 

Whatever  difierences  of  opinion  may  exist,  as  to  the  means 
Vol.  VL— 3  W 
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bj  whieh  the  eonstitulion  wis  adopted^  there  would  seem  to  be 
DO  {round  fivr  auj  differenee  as  to  cercain  powers  conferred 

Three  eo-ordmate  branches  of  the  government  were  estab* 
lisbed;  the  execgtiFeflegislativey  and  judicial  These  branches 
are  essential  to  the  existence  of  any  free  .goTernment,  and  tnat 
thej  should  possess  powers,  in  their  respective  spheresi  co- 
extensive with  each  other. 

If  the  executive  hare  not  powers  which  will  enable  him  to 
exeeute  the  functions  of  his  office,  the  system  is  essentially 
defective;  as  those  duties  must,  in  such  case,  be  discharged  by 
one  of  the  other  branches.  This  would  destroy  that  balance 
whiah  is  admfited  to  be  essential  to  the  existence  of  free  gov- 
ernment, by  the  wisest  and  most  enlightened  statesmen  of  the 
present  day. 

It  is  not  less  important  that  the  legislative  power  should  be 
exercised  by  the  appropriate  branch  of  the  government,  than 
that  the  executive  duties  shoulid  devolve  upon  the  proper  func- 
tionary. And  if  the  judicial  power  fall  Short  of  giving  effect 
to  the  laws  of  the  union,  the  existence  of  the  federal  govern- 
ment is  at  an  end. 

It  is  in  vaittf  and  worse  t)i^n  in  vain,  that  the  national 
legislature  enact  laws,  if  thdse  laws  are  to  remain  upon  the 
statute  book  as  monuments  of  the  imbecility  of  the  national 
power.  It  is  in  vain  that  the  executive  ir  called  to  superin- 
•tend  the  execution  of  the  laws,  if  he  have  no  power  to  aid  in 
their  enforcement. 

Such  weakness  snd  folly  ai^  in  no  degree;  chargeable  to 
the  distinguished  men  through  whose  instrumentality  the  coor 
iCitution  was  formed.  The  powen;  gi^en,  it  is  true,  an 
limited;  and  no  powers,,  which  are  not  expressly  given,  can 
b^  exercised  by  tbch  federal  government:  but,  where  given, 
they  are  supreme.  Within  the  sphere  allotted  to  them,  the 
eo-prdinaie  branches  ef 'the  general  government  revolve,  un-t 
obsthieted  by  any  legitimate  exercise  of  power,  by  the  state 
governmepts. .  The  powers  exclusively  given  to  the  federal 
government  are  limiutions  upon  the  stale  authorittes.  Bui, 
with  the  exception  of  these  limitations,  the  states  ere  supreme; 
slid  their  sovereign^  can  bis  no  more  invaded  by  the  aetioa 
of  the  general  govemnaent,  than  the  action  of  the  state  govern- 
menip    in  arrest  or.obstmet  the  eoaite  of  the  national  power. 
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It  hai  been  aaserted  that  the  federtl  goyernmeot  is  foreign 
to  the  state  goTernments;  and  that  it  must  consequently  be 
hostile  4o  them.  Such  an  opinion  could  not  have  resulted 
from  a  thorough  investigation  oC  the  great  principles  which 
lie  at  the  foundation  of  our  system.  The  federal  government 
is  neither  foreign  to  the  state  governments^  nor  is  it  hostile  to 
them.  It  proceeds  from  the  same  people,  and  is  as  much  un- 
der their  control  as  the  state  governments. 

Where^  by  the  constitution^  the  power  of  legislation  is  ex- 
clusively vested  in  congress,  they  legislate  for  the  people  of 
the  union,  and  their  acts  are  as  binding  as  are  the  constitutional 
enactments  of  a  state  legislature  on  the  people  of  the  state. 
If  this  were  not  so,  the  federal  government  would  exist  only 
in  name.  Instead  of  being  the  proudest  monument  of  human 
wisdom  and  patriotism,  it  would  be  the  frail  memorial  of  the 
ignorance  and  mental  imbecility  of  its  framers. 

In  the  discbarge  of  his  constitutional  duties,  the  federal  ex- 
ecutive acts  upon  the  people  of  the  union,  the  same  as  a  gov- 
ernor of  a  state,  in  the  performance  of  his  duties,  acts  upon  the 
people  of  the  state.  And  the  judicial  power  of  the  United 
States  acts  in  the  same  manner  on  the  people.  It  rests  upon 
the  same  basis  as  the  other  departments  of  tbe  government 
The  powers  of  each  are  derived  from  the  same  source,  and 
are  conferred  by  the  same  instrument  They  have  the  same 
limitations  and  extent 

The  supreme  court  of  a  state,  when  required  to  gtVe  effect 
to  a  statute  of  the  state,  will  examine  its  constitution,  which 
they  are  sworn  to  maintain,  to  see  if  the  legislative  act  be  re- 
pugnant to  it;  and  if  a  repugnancy  exist,  the  statute  must 
yield  to  the  paramount  law. 

The  same  principle*  governs  the  supreme  tribunal  of  the 
union.  No  one  can  deny,  that  the  constitution  of  the  United 
States  is  the  supreme  law  of  the  land;  and  consequently,  no 
act  of  any  state  legislature,  or  of  congress,  which  is  repugnant 
to  it,  can  be  of  any  validity. 

Now  if  an  act  of  a  state  legislature  be  repugnant  to  the  con- 
stitution of  the  state,  tbe  state  eoort  will  decUre  it  void;  and 
if  such  act  be  repugnant  to  the  constitution  of  the  union,  or  a 
law  made  under  that  constitution,  which  is  declared  to  be  the 
supreme  law  of  the  land,  Is  it  not  equally  void?    And,  under 
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sueh  circamsUQceSi  if  this  coart  should  shrink  from  s 
o£  their  duty^  io  giTtng  effect  to  the  supreme  lasv  of  the  land^ 
would  they  not  violate  their  oaths,  prove  traitors  to  ihe  con- 
stitotion,  and  forfeit  all  just  claim  to  the  public  confidence? 

It  is  sometimes  objectedi  if  the  federal  judiciary  may  declare 
an  act  of  a  statfe  legidature  void,  because  it  is  repugnant  to  the 
constitution  of  the  United  StateS|  it  places  the  legislation  of  a 
state  within  the  power  of  this  court  And  might  not  the  same 
argument  be  urged  with  equal  force  against  the  exercise  of  a 
similar  power,  by  the  supreme  court  of  a  state.  Such  an  argu* 
ment  must  end  in  the  destruction  of  all  constitutions,  and  the 
will  of  the  legislature,  like  the  acts  of  the  parliament  of  Great 
Britain,  must  be  the  supreme,  and  only  law  of  the  land. 

It  is  impossible  to  guard  an  investiture  of  power  so  that  it 
may  not,  in  some  form,  be  abused:  an  argument,  therefore, 
against  the  exevsise  of  power,  because  it  is  liable  to  abuse, 
would  go  to  the  destruction  of  all  governments. 

The  powers  of  this  court  are  expressly,  not  constructively, 
given  by  the  constitution;  and  within  this  delegation  of  power, 
this  court  are  the  supreme  court  of  the  people  of  the  United 
States,  and  they  are  bound  to  discharge  their  duties,  under  the 
same  responsibilities  as  the  supreme  court  of  a  state;  and  are 
equally,  within  their  powers,  the  supreme  court  of  the  people 
of  each  state. 

When  this  court  are  required  to  enforce  the  laws  of  any  state, 
they  are  governed  by  those  laws.  So  closely  do  they  adhere 
to  this  rule,  that  during  the  present  term,  a  judgment  of  a  cir- 
cuit court  of  the  United  States,  made  in  pursuance  of  decisions 
of  this  court,  has  been  reversed  and  annulled,  because  it  did 
not  conform  to  the  decisions  of  the  stste  court,  in  giving  a 
construction  to  a  local  law.  But  while  this  court  conforms  its 
decisions  to  those  of  the  state  courts,  on  all  questions  arising 
under  the  statutes  and  constitutions  of  the  respective  statei^ 
they  are  bound  to  revise  and  correct  thqse  decisions,  if  they 
annul,  either  the  institution  of  the  Uiiited  Sutes,  or  the  laws 
made  under  it. 

It  ajl^pearsy  then,  that  on  all  questions  arising  under  the  laws 
of  a  state,  the  decisions  of  the  courts  of  such  state  form  a  rule 
fbr  the  decisions  of  this  oourt,  and  that  on  all  questions  arising 
under  the  laws  of  the  United  States,  the  decisions  of  this  court 
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form  a  rule  for  the  decisions  of  the  state  eourts.  Is  there  any 
thing  unreanonable  in  this?  Have  not  the  federal,  as  well  as 
the  stal^  courts,  been  constituted  by  the  people?  Why  then 
should  one  tribunal  more  than  the- other,  be  deemed  hostile  to 
the  interests  of  the  people. 

In  the  second  section  of  the  third  article  of  the  eonstituttooi 
it  is  declared,  that  <<  the  judicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  the  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority. 

Haying  shown  that  a  writ  of  error  will  lie  in  this  case,  and 
that  the  record  has  been  duly  certified,  the  next  inquiry  that 
arises  is,  what  are  the  acts  of  the  United  States  which  relate 
to  the  Cherokee  Indians  and  the  acts  of  Georgia;  *  and  were 
these  acts  of  the  United  States  sanctioned  by  the  federal  con- 
stitution? 

Among  the  enumerated  powers  of  congress,  contained  in  the 
eighth  section  of  the  first  article  of  the  constitution,  it  is  de- 
clared <<  tliat  congress  shall  have  power  to  regulate  conimeree 
with  foreign  nations,  and  among  the  Indian  tribes.''  By  the 
articles  of  confederation,  which  were  adopted  on  the  9th  day 
of  July  1778,  it  was  provided  <<  that  the  United  States,  in 
congress  assembled,  shall  also  have  the  sole  and  exclusive  right^ 
and  power  of  regulating  the  alloy  and  value  of  coin  struck,  by 
their  own  authority,  or  by  thst  of  the  respective  states;  fixing 
the  standard  of  weights  and  measures  throughout  the  United 
States;  regulating  the  trade  and  management  of  all  afiairs  with 
the  Indians,  not  members  of  any  of  the  states:  Provided,  that 
the  legislative  right  of  any  state,  within  its  own  limits,  be  not 
infringed  or  violated.'' 

As  early  as  June  1775,  and  before  the  adoption  of  the  arti- 
cles of  confederation,  congress  took  into  their  consideration 
the  subject  of  Indian  afiairs.  The  Indian  country  was  divided 
into  three  depai^tmentSt  and  the  jiuperintendence  of  each  was 
committed  to  commissioners,  who  were  authorised  to  hold 
treaties  with  the  Indians,  make  disbursements  of  money  for 
their  use,  and  to  discbarge  various,  duties,  designed  to  preserve 
peace  and  cultivate  a  friendly  feeling  with  them  towards  the 
eolo.nies.     No  person  was  permitted  to  trade  with  them  with- 
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oat  alie«iiie  from  one  or  ommo  of  tho  eomniMioiierfl  of  the 
respeetiTe  depaitmenU. 

In  April  1 776,  it  was  <*  TtmArtdf  that  tho  commtaMoners  of 
India  afiirs  in  the  middle  department,  or  any  one  of  them, 
be  deaired  to  employ,  for  reaaonable  aalariea,  a  minister  of  the 
gospel,  to  leaide  among  the  Delaware  Indians,  and'instroet 
them  in  the  Christian  religion;  a  sehool  master,  to  ieaeh  their 
jwA  leafing,  writing,  and  arithmetic;  also,  e  blacksmith,  to 
do  the  work  of  the  Indiana."  •  The  general  intereoarse  with 
the  Indians  continued  to  be  managed  under  the  superintend- 
ence of  the  continental  congress. 

On  the  28th  of  November  1785,  the  treaty  of  Hopewell  was 
formed,  which  was  the  first  treaty  made  with  the  Cherokee 
Indiana.  The  commissioners  of  Uie  United  States  were  re- 
quired to  giro  notice  to  the  executives  of  Virginia,  North 
Carolina,  South  Carolina  and  Georgia,  in  order  that  each  might 
appoint  one  or  more  persons  to  attend  the  treaty,  but  they 
seem  to  have  had  no  power  to  act  otk  the  occaaion. 

In  this  treaty  it  is  stipulated,  that  <<- the  commissioners  pleni- 
potentiary of  the  United  States  in  congress  assembled,  give 
peace  to  all  the  Cherokees,  and  receive  them  into  the  favour 
and  protection  of  the  United  States  of  America,  oi«  the  follow- 
ing conditions:'' 

1.  The  Cherokees  to  restore  all  prisoneA  and  proper^ 
taken  during  the  war. 

a.  The  United  States  to  restore  to  the  Cherokees  all  prisoners. 

5.  The  Cherokees  acknowledge  themselves  to  be  under  the 
proteetionr  of  the  United  States,  and  of  no  other  sovereign 
whatsoever. 

4.  The  boundary  line  between  the  Cherokeea  and  the  citi- 
jmos  of  the  United  States  wu*  agreed  to  as  designated. 

6.  If  any  peraon,  not  being  an  Indian,  intrude  upon  the 
land  « allotted''  to  the  Indiana,  or,  being  settled  on  it,  shall 
refuse  to  remove  withb  six  months  aAer  the  ratification  of  the 
treaty,  he  forfeits  the  protection  of  the  United  Sutei^  and  the 
Indians  were  at  liberty  to  punish  him  as  they  might  think 
proper. 

6.  The  Indians  are  bound  to  deliver  up  to  the  United  States 
any  Indian  who  shall  commit  robbery,  or  other  capital  crimen 
on  a  white  person  living  within  their  protection.  * 
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7.  If  the  same  offenee  be  eommitted  on  an  Indian  by  e  eiti- 
zen  of  the  United  States^  he  ta  to  be  punished. 

8.  It  ia  understood  that  the  puniahment  of  the  innoeenti 
under  the  idea  of  retaliation,  ia  unjuat,  and  ahall  not  be  prae- 
tiaed  on  either  side,  except  where  there  ia  a  manifest  Tiolation 
of  this  treaty;  and  then  it  ahall  be  preeededy  firat,  by  a  demand 
of  juatiee;  and,  if  refuaed,  then  by  a  declaration  of  hoatiiitieai 

<<  That  the  Indiana  may  have  full  confidence  in  the  justice 
of  the  United  States  respecting  their  interestSy  they  ahall  have 
a  right  to  aend  a  deputy  of  their  choice,  wheneyer  they  think 
fit,  to  congreas.'' 

The  treaty  of  Holatonwaa  entered  into  with  the  same  peo- 
plci  on  the  8d  day  of  July  1791. 

This  waa  a  treaty  of  peace,  in  which  the  Cherokeea  apin 
placed  themaelyes  under  the  protection  of  the  United  States^ 
and  engaged  to  hold  no  treaty  with  any  foreign  power,  indiri- 
dual  atate,  or  with  indiyiduala  of  any  atate.  Pr/aonera  were 
agreed  to  be  delivered  up  on  both  aides;  a  new  Indian  boun- 
dary waa  fixed;  and  a  cession  of  land  made  to  the  United 
Siatea  on  the  payment  of  a  stipulated  conaideration. 

A  free,  unmoleated  road,  waa  agreed  to  be  given  through 
the  Indian  landa,  and  the  free  navigation  of  the  Tennessee 
river.  It  was  agreed  that  the  United  States  ahould  have  the 
exciuaive  right  of  regulating  tlieir  trade,  and  a  aolemn  guar- 
antee of  their  land,  not  ceded,  waa  made.  A  aimilar  proviaion. 
was  made,  aa  to  the  puniahment  of  offenders,  and  aa  to  all  per- 
aona  who  might  enter  the  Indian  territory,  as  waa  contained  in 
the  treaty  of  Hepewnll.  Alao,  that  repriaal  or  retaliation  ahall 
not  be  committed,  until  eatiafaction  ahall  have  been  demanded 
of  the  aggreaaor. 

On  the  7th  day  of  Ai^guat  1786,  an  ordinance  for  the  rego* 
lation  of  Indian  afiaira  was  adopted,  which  repealed  the  former 
ayatem. 

In  1794  another  treaty  waa  made  with  the  Cherokeea,  the 
object  of  which  waa  to  carry  into  eflect  the  treaty  of  Holaton« 
And  on  the  plaina  of  Tellico,  on  the  9d  of  October  1798,  the 
Cherokeea,  in  another  treaty,  agreed  to  give  a  right  of  way, 
in  a  certain  direction,  over  their  landa.  Other  engagemenla 
were  alao  entered  into^  which  need  not  be  referred  ta 

Fariooa  other  treatiea  were  made  by  the  United  Statea  wtfli 
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the  Cherokee  Inditoa,  by  whichy  emong  other  irrangemeDt% 
ceetioQS  of  territory  were  tiroeored  and  boondariei  agreed  on. 

In  t  treaty  made  in  IdlT^  a  diatioet  wiah  ia  expr^Mod  by 
the  Cherokeeay  to  aaaume  a  more  regular  form  of  govemmeai, 
in  which  they  are  encoonged  by  the  United  Statea.  By  a 
treaty  held  at  Waahington,  on  the  S7th  day  of  Febroary  1819, 
a  reaenration  of  land  ia  made  by  the  Cherokeea  for  a  aehool 
fond,  wbieh  wai  to  be  aunreyed  and  aold  by  the  United  Statea 
for  that  purpoae.  And  it  waa  agreed,  that  all  white  peraona, 
who  had  intruded  on  the  Indian  landa,  ahould  be  removed. 

To  pTe  eflTect  to  yarioua  treatiea  with  this  people,  the  power 
of  the  exeevtiye  has  frequently  been  ezeBoiaed;  and  at  one 
time  (General  Washington  expressed  a  firm  determination  to 
resort  to.  military  foree  to  remove  inthiders  from  the  Indian 
territoriea. 

Qn  the  SOth  of  Mareh  180t,  congress  paased  an  act  to  re- 
gulate trade  and  intercourse  with  the  Indian  tribes,  and  to 
pfeaerve  peaeeon  the  firontiers. 

In  thia  act  it  ia  provided,  that  any  citisen  or  resident  in  the 
United  States^  who  ahall  enter  into  the  Indian  Janda  to  hunt,  or 
foir  any  other  purpoae,  without  a  licenae,  ahatt  be  subject  to  a 
fine  and  imprisonment  And  if  any  person  shall  attempt  to 
aorvey,  or  actually  survey,  the  Indian  lands,  he  shall  be  liable 
ta  forfeit  a  aum  not  exceeding  one  thouaand  dollars,  and  be 
imprisoned  not  exceeding  twelve  months.  No  person  is  per* 
mitted  to  reside  as  a  trader  within  the  Indian  boundaries, 
without  a  license  or  permit  All  persons  are  prohibited,  un* 
der  e  heavy  penalty,  from  purchaaing  the  Indian  landa;  and 
all  auch -purchases  are  dedsied  to  be  void.  And  it  is  made 
lawful  for  the  mUitary  force  of  the  United  States  to  arrest 
ofleoders  againat  the  proviaiona  of  the  act 

By  the  aeventeenth  aeetion,  it  ia  provided,  that  the  act  ahall 
not  be  ao  construed  as  to  <<  prevent  any  trade  or  intercourse 
with  Indiana  living  on  landa  aorrounded  By  aettlementa  of  the 
eitiaana  of  the  United  States^  and  being  within  the  ordinary 
juriadietion  of  any  of  the  individual  statea;  or  the  unmolested 
Ufa  of  a  rood,  from  Waahinglon  district  to  Mere  district,  or  to 
prevent  the  citiaens  of  Tenneasee  from  keeping  in  repair  aaid 
read.''  Nor  waa  the  act  to  be  ao  eonatnied  aa  to  prevent  per* 
from  travelling  from  Knoxville  to  Price'i  aattlement. 
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provided  they  shall  travel  in  the  tract  or  path  which  is  usually 
travelled,  and  the  Indians  do  not  object;  but  if  they  object, 
then  all  travel  on  this  road  to  be  prohibited,  after  proclama- 
tion by  the  president,  under  the  penalties  provided  in  the  actl 

Several  acts,  having  the  same  object  in  view;,  were  passed 
prior  to  this  one;  but  as  they  were  repealed  either  before,  or 
by  the  act  of  1802,  their  provisions  need  not  be  specially  no- 
ticed. 

The  acts  of  the  state  of  Georgia,  which  the  plaintiff  in  error 
complains  of,  as  being  repugnant  to  the  constitution,  treaties, 
and  laws  of  the  United  States,  are  found  in  two  statutesi. 

The  first  act  was  passed  the  12th  of  December  1829;  and  ii 
entitled  <<  an  act  to  add  the  territory  lying  within  the  char- 
tered limits  of  Georgia,  and  now  in  the  occupancy  of  the 
Cherokee  Indians,  to  the  counti'w  of  Carroll,  Dekalb,  Gwin- 
nett and  Habersham;  and  to  extend  the  laws  of  the  state  over 
the  same,  and  to  annul  all  laws  made  by  the  Cherokee  nation 
of  Indians,  and  to  provide  for  the  compensation  of  officen 
serving  legal  process  in  said  territory,  and  to  regulate  the  tes- 
timony of  Indians,  and  to  repeal  the  ninth  section  of  the  act 
of  1828  on  this  subject.'' 

This  act  annexes  the  territory  of  the  Indians,  within  the 
limits  of  Georgia,  to  the  counties  named  in  the  title;  and  ex- 
tends the  jurisdiction  of  the  state  over  it.  It  annuls  the  laws, 
ordinances,  orders  and  regulations,  of  any  kind,  made  by  the 
Cherokees,  either  in  council  or  in  any  other  way,  and  they 
are  not  permitted  to  be  given  in  evidence  in  the  courts  of  the 
state.  By  this  law,  no  Indian,  or  the  descendant  of  an  Indian, 
rcQiding  within  the  Creek  or  Cherokee  nation  of  Indians,  shall 
be  deemed  a  competent  witness  in  any  court  of  the  state,  to 
which  a  white  person  may  be  a  party,  except  such  white  per- 
son I'eside  within  the  nation.  Offences  under  the  act  a. 
be  punished  by  confinement  in  the  penitentiary,  in  some  cases 
not  less  than  four  nor  more  than  six  yeara,  and  in  othen  not 
exceeding  four  years. 

The  second  act  was  passed  on  the  22d  day  of  December 
1830,  and  is  entitled  ^  an  act  to  prevent  the  exercise  of  as- 
sumed and  arbitrary  power,  by  all  persons,  on  pretext  of 
authority  from  the  Cherokee  Indians  arfd  their  laws;  and  to 
prevent  white  persons  from  residing  within  that  part  of  the 
Vol.  VI.— 3  X 
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chartered  limits  of  GeorgUi  occupied  by  the  Cherokee 

and  to  pn>vide  a  guard  for  the  protection  of  the  gold  inine% 

and  to  enforce  the  laws  of  the  state  within  the  aforesaid  tern* 

tory/' 

By  the  first  section  ot  this  act,  it  is  ftiade  a  penitentiary 
otfence^  after  the  1st  day  of  February  1831,  for  any  person  or 
persons,  under  colour  or  pretence  of  authority  from  the  said 
Cherokee  triboi  or  as  headmen,  chiefs  or  warriors  of  said  tribe, 
to  cause  or  procure*  by  any  mean^  the  assembling  of  any 
council  or  other  pretended  legislative  body  of  the  said  Indians^ 
for  the  purpose  of  legislating,  &c. 

They  are  prohibited  from  making  laws,  holding  courts  of 
justice,  or  executing  process.  And  all  white  persons,  after  the 
1st  of  March  1831,  who  shall  reside  within  tlie  limits  of  the 
Cherokee  nation,  without  a  license  or  permit  from  his  excel- 
lency the  governor,  or  from  such  agent  as  his  excellency  the 
governor  shall  authorize  to  grant  such'  permit  or  license,  or 
who  shall  not  have  taken  the  oath  hereinafter  required,  shall 
be  guilty  of  a  hig^  misdemeanour;  and,  upon  conviction  there- 
of, shall  be  punished  by  confinement  to  the  penitentiary  at 
hard  labour,  for  a  term  not  less  than  four  years.  From  this 
punishment,  agents  of  the  United  States  are  excepted,  white 
females,  and  male  children  under  twenty-one  years  of  age. 

Persons  who  have  obtained  license,  are  required  to  take  the 
following  oath:  <M,  A.  B.,  do  solemnly  swear,  that  I  will 
support  and  defend  the  constitution  and  laws  of  the  state  of 
Georgia,  and  upri^tiy  demean  myself  as  a  citizen  thereof. 
So  help  me  Ood.'' 

The  governor  is  authorized  to  organize  a  guard,  which  shall 
not  consist  of  more  than  sixty  persons,  to  protect  the  mines  in 
the  Indian  territory,  and  the  guard  is  authorized  to  arrest  all 
offender^  under  the  act 

It  is  apparent  that  these  laws  are  repugnant  to  the  treaties 
with  the  Cherokee  Indians  which  have  been  referred  to^  idd  to 
the  law  of  180S.  This  repugnance  is  made  so  dear  by  an  ex- 
hibition of  the  respective  acts,  that  no  force  of  demonstration 
can  make  it  more  palpable. 

By  the  treaties  and  laws  of  the  United  States,  rights  are 
guarantied  to  the  Cherokees,  botti  as  it  reqiNects  their  territory 
and  internal  polity.    By  the  laws  of  Georgia  these  rights  are 
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•boUshad;  and  not  only  ftbolished^  bat  an  ignomioioufl  punish- 
ment is  Inflieted  on  the  Indians  and  others;  for  the  exercise  of 
them.  The  important  question  then  arises,  which  shall  stand, 
the  laws  of  the  United  States,  or  the  laws  of  Greorgia?  No 
rule  of  construction,  or  subtlety  of  argument,  can  evade  an  an- 
swer to  this  question.  The  response  must  be,  so  far  as  the 
punishment  of  the  plaintiff  in  error  is  concerned,  in  favour  of 
the  one  or  the  other* 

Not  to  /eel  the  full  weight  of  this  momentous  subject,  would 
evidence  an  ignorance  of  that  high  responsibility  which  is  de- 
volved upon  this  tribunal,  and  upon  its  humblest  member,  in 
giving  a  decision  in  this  case. 

Are  the  treaties  and  law  which  have  been  cited,  in  force? 
and  what,  if  any,  obligations,  do  they  impose  on  the  federal 
government  wiUiin  the  limits  of  Georgia? 

A  reference  has  been  made  to  the  policy  of  the  United 
States  on  the  subject  of  Indian  affairs,  before  the  adoption  of 
the  constitution,  with  the  view  of  ascertaining  in  what  light 
the  Indians  have  been  considered  by  the  first  official  acts,  in 
relation  to  them,  by  the  United  States.  For  this  object,  it 
might  not  be  improper  to  notice  how  they  were  eonsidered  by 
the  European  inhabitants,  who  first  formed  settlements  in  this 
part  of  the  continent  of  America. 

The  abstract  right  of  every  section  of  the  human  race  to  a 
reasonable  portion  of  the  soil,  by  which  to  acquire  the  means 
of  subsistence,  cannot  be  controverted.  And  it  is  equally 
dear,  that  the  range  of  nations  or  tribes,  who  exist  in  the 
hunter  state,  may  be  restricted  within  reasonable  limits.  They 
shall  not  be  permitted  to  roam,  in  the  pursuit  of  game,  over 
fxk  extensive  and  rich  country,  whilst  in  other  parts,  human 
beingi  are  crowded  so  closely  together,  as  to  render  the  means 
of  subsistence  precarious.  The  law  of  nature,  which  is  para- 
mount to  an  other  laws,  gives  the  right  to  every  nation,  to  the 
enjoyment  of  a  reasonable  extent  of  country,  so  as  to  derive 
the  means  of  subsistence  from  the  soil. 

In  this  view  perhaps,  our  ancestors,  when  they  first  migrat- 
ed to  this  country,  might  have  taken  possession  of  a  liniited 
extent  of  the  domain,  had  they  been  sufficiently  powerful, 
without  negotiation  or  purchase  from  the  native  Indians.  But 
this  eourse  is  believed  to  have  been  nowhere  taken.     A  more 
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ooncilittorj  mode  was  preferred^  and  one  which  was  better 
calculated  to  impress  the  Indians,  who  were  then  powerfnl, 
with  a  sense  of  the  justice,  of  their  white  neighbours.  The 
occupancy  of  their  lands  was  never  assomedi  except  upon  the 
basis  of  contracti  and  on  the  payment  of  a  yaluable  considers- 
tion. 

.  This  policy  nas  obtained  from  the  earliest  white  settlements 
in  this  country,  down  to  the  present  time.  Some  cessions  of 
territory  inay  hare  been  made  by  the  Indians,  in  compliance 
with  the  terms  on  which  pesce  was  offered  by  the  whites;  but 
the  soil,  thus  taken,  was  taken  by  the  laws  of  conquest,  and 
always  as  an  indemnity  for  the  expenses  of  the  war,  commenced 
by  the  Indians. 

At  no  time  has  the  sovereignty  of  the  country  been  recog* 
nixed  as  existing  in  the  Indians,  but  they  have  been  always 
admitted  tQ  possess  many  of  the  attributes  of  sovereignty.  All 
the  rights  which  belong  to  self  government  have  been  recog- 
nized as  vested  in  them.  Their  right  of  occupancy  has  never 
been  questioned,  but  the  fee  in  the  soil  has  been  considered  in 
the  government  This  may  be  called  the  right  to  the  ultimate 
domain,  but  the  Indians  have  a  present  right  of  possession. 

In  some  of  the  old  states,  Massachusetts,  Connecticut, 
Rhode  Island  and  others,  where  small  remnants  of  tribes  re- 
main, surrounded  by  white  populatidb,  and  who,  by  their 
reduced  numbers,  had  lost  the  power  of  self  government,  the 
laws  of  the  state  have  been .  extended  over  them,  for  the  pro- 
tection of  their  persons  and  property. 

Befote  the  adoption  of  the  constitution,  the  mode  of  treating 
with  the  Indians  was  various.  After  tlie  formation  of  the 
confederacy,  this  subject  was  placed  under  the  special  superin- 
tendence of  the  United  Colonies;  though,  subsequent  to  that 
time,  treaties  may  have  been  occasionally  entered  into  between 
a  state  and  the  Indians  in  its  neighbourhood.  It  is  not  consi- 
dered to  be  af  all  important  to  go  into  a  minute  inquiry  on 
this  subject 

By  the  constitution,  the  regulation  of  commerce  among  the 
Indian  tribes  is  given  to  congress.  This  power  must  be  con* 
sid^red  as  exclusively  vested  ih  congress,  as  the  power  to 
regulate  commerce  with  foreign  nations,  to  coin  money,  to 
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establish  post  oiBces,  and  to  declare  war.     It  is  enumerated  in 
the 'same  section,  apd  belongs  to  the  same  class  of  powers. 

This  investiture  of  power  has  been  exercised  in  the  regula- 
tion of  commerce  with  the  Indians,  sometimes  by  treaty,  and, 
at  other  times,  by  enactments  of  congress.  In  this  respect 
they  hare  been  placed  by^the  federal  authority,  with  but  few 
exceptions,  on  the  same  footing  as  foreign  nations. 

It  is  said  that  these  treaties  are  nothing  more  than  compacts, 
which  cannot  be  considered  as  obligatory  on  the  United  States, 
from  a  want  of  powet  in  the  Indians  to  enter  into  them. 

What  is  a  treaty?  The  answer  is,  it  is  a  compact  formed 
between  two  nations  or  communities,  having  the  rightof  self 
government. 

Is  it  essential  that  each  party  shall  possess  the  same  attri- 
butes of  sovereignty,  to  give  force  to  the  treaty?  This  will 
not  be  pretended:  for,  on  this  ground,  very  few  valid  trc^aties 
could  be  formed.  The  only  requisite  is,  that  each  of  the  con- 
tracting parties  shall  possess  the  right  of  self  government,  and 
the  power  to  perform  the  stipulations  of  the  treaty. 

Under  the  constitution,  no  state  can  enter  into  any  treaty; 
and  it  is  believed  that,  since  its  adoption,  no  state,  under  its 
own  authority,  has  held  a  treaty  with  the  Indians. 

It  must  be  admitted,  that  the  Indians  sustain  a  peculiar  re- 
lation to  the  United  States.  They  do  not  constitute,  as  was 
decided  at  the  last  term,  a  foreign  state,  so  as  to  claim  the 
right  to  sue  in  the  suprerne  court  of  the  United  States:  and 
yet,  having  the  right  of  self  government,  they,  in  some  sense, 
form  a  state.  In  the  management  of  their  internal  concerns, 
they  are  dependent  on  no  power.  They  punish  offences  un- 
der their  own  laws,  and,  in  doing  so,  thev  are  responsible  to 
no  earthly  tribunal.  They  make  war,  and  form  treaties  of 
peace.  The  exercise  of  these  and  other  powers,  gives  to  them 
a  distinct  character  as  a  people,  and  constitutes  them,  in  some 
respects,  a  slate^  although  they  may  not  be  admitted  to  possess 
the  right  of  soil. 

By  various  treaties,  the  Cherokees  have  placed  themselves 
under  the  protection  of  the  United  States:  they  have  agreed 
to  trade  with  no  other  people,  nor  to  invoke  the  protection  of 
any  other  sovereignty.     But  snch  engagements  do  not  divest 
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them  of  the  right  of  self  government,  nor  destroy  their  capa- 
city to  eoter  into  treaties  or  compacts. 

Every  state  is  more  or  less  dependent  on  those  which  sur- 
round, it;  but|  unless  this  dependence  shall  extend  so  far  as  to 
merge  the  political  existence  of  the  protected  people  into  that 
of  their  protectors,  they  may  still  constitute  a  state.  They 
may  exercise  the  powers  notrelinquishedyOndbindtiieofMelves 
as  a  distinct  and  separate  community. 

The  language  used  in  treaties  with  the  Indians  should  never 
be  construed  to  their  prejudice.  If  words  be  made  use  of 
which  are  susceptible  of  a  more  extended  meaning  than  their 
plain  import^  as  connected  with  the  tenor  of  the  treaty,  they 
should  be  considered  as  used  only  in  the  latter  sense.  Tc 
contend  that  the  word  **  allotted/'  in  reference  to  the  knc 
guarantied  to  the  Indians  in  certain  treaties,  indicates  a  favour 
conferred,  rather  than  a  right  acknowledged,  would,  it  would 
seem  to  me,  do  injustice  to  the  understanding  of  tlie  parties. 
How  the  words  of  the  treaty  were  understood  by  this  unlet- 
tered people,  rather  than  their  critical  meaning,  should  form 
the  rule  of  construction. 

The  question  may  be  asked,  is  no  distinction  to  be  made 
between  a  civilized  and  savage  people?  Are  our  Indians  to  be 
placed  upon  a  footing  with  the  nktions  of  Europe,  with  whom 
we  have  made  treaties? 

The  inquiry  is  not,  what  station  shall  now  be  given  to  the 
Indian  tribes  in  our  country?,  but,  what  relation  have  they 
sustained  to  us,  since  the  commencement  of  our  government? 

We  have  made  treaties  with  them;  and  are  those  treaties  to 
be  disiegarded  on  our  part,  because  they  were  .entered  into 
with  an  uncivilized  people?  Does  this  .lessen  the  obligation 
of  such  treaties?  By  entering  into  them,  have  we  not  admitted 
the  power  of  this  people  to  -bind  themselves,  and  to  impose  ob- 
ligations on  us? 

The  president  and  senate,  except  under  the  treaty-making 
power,  cannot  enter  into  compacts  with  the  Indians,  or  with 
foreign  nations.  This  power  has  been  uniformly  exercised  in 
forming  treaties  with  the  Indians. 

Nations  differ  from  each  other  in  condition,  and  that  of  the 
same  natioD  may  change  by  the  revolutions  of  time,  but  the 
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principles  of  justice  are  the  nine.    They  rest  upon  a  base 
which  will  semain  beyond  the  endoranee  of  time. 

After  a  lapse  of  more  than  forty  years  since  treaties  with 
the  Indians  have  been  solemnly  ratified  by  the  general  goTom- 
menty  it  is  too  late  to  deny  their  binding  force.  Hare  the  no* 
merous  treaties  which  have  been  formed  with  them,  and  the 
ratifications  by  the  president  and  -senate,  been  nothing  more 
than  an  idie  pageantry? 

By  numerous  treaties  with  the  Indian  tribes,  we  havn  ac- 
quired accessions  of  territory,  of  incalculable  value  to  the 
union.  Except  by  compact,  we  have  not  even  claimed  a  right 
of  way  through  the  Indian  lands.  We  have  recognised  in 
them  Uie  right  to  make  war.  No  one  has  ever  supposed  that 
the  Indians  could  commit  treason  against  the  United  States. 
We  have  punished  them  for  their  violation  of  treaties;  but  we 
have  inflicted  the  punishment  on  them  as  a  nation,  and  not  on 
individual  pflenders  among  them  as  traitors. 

In  the  executive,  legislative,  and  judicial  branches  of  our 
government,  we  have  admitted,  by  the  most  solemn  sanctions, 
the  existence  of  the  Indians  as  a  separate  and  distinct  people, 
and  as  being  vested  with  rights  which  constitute  them  a 
state,  jor  separate  community-— not  a  foreign,  but  a  domestic 
community — not  as  belonging  to  (he  confederacy,  but  as  ex- 
isting within  it«  and.  of  necessity,  bearing  to  it  a  peculiar 
relation. 

But,  can  the  treaties  which  have  been  referred  to,  and  the 
law  of  1808,  be  considered  in  force  within  the  limits  of  the 
statie  of  Georgia? 

•In  the  act  of  cession,  made  by  Georgia  to  the  United 
States,  in  1802,  of  all  lands  claimed  by  her  west  of  the  line 
designated,  one  of  the  conditions  wis^  **  that  the  United  States 
shoold,  at  their  own  expense,  extinguish,  for  the  use  of 
Georgia,  as  early  as  the  same  can  be  peaceably  obtained,  on 
reasonable  ternis,  the  Indian  title  to  lands  within  the  state  of 
Georgia.'' 

One  of  tl^e  counsel,  in  the  argument,,  endeavoured  to  show, 
that  no  part  of  the  eountry  now  inhabited  by  the  Cherokee 
Indians,  is  within  what  is  called  the  chartered  limits  of 
Georgia. 

It  appears  that  the  charier  of  Georgia  was  surrendered 
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by  the  trustees,  and  that,  like  the  state  of  South  Carolina, 
she  became  a  regal  colony.  The  effect  of  this  ciiange  was,  to 
authorise  the  crown  to  alter  the  boundaries,  in  the  exercise  of 
its  discretion.  Certain  alterations,  it  seems,  were  subsequently 
made:  but  I  do  not  conceive  it  can  be  of  any  importance  to 
enter  into  a  minute  consideration  .of  them.  .  Under  its  char- 
tiSr,  it  may  be  observed,  that  Georgia  derived  a  right  to  the 
soil,  subject  to  the  Indian  title,  by  occupancy.  By  the  act  of 
cession,  (Georgia  designated  a  certain  line  as  the  limit  of  that 
cession,  and  this  line,  unless  subsequently  altered,  witii  the 
assent  of  the  parties  interested,  must  be  considered  as  the  boun- 
dary of  the  state  of  Georgia.  This  line  having  been  thus  re- 
eognized,  cannot  be  contested  on  any  question  which  may  in* 
cidentally  arise  for  judicial  decision. 

It  is  important,  on  this  part  of  the  case,  to  ascertain  in  what 
light  Georgia  has  considered  the  Indian  title  to  lands,  generally, 
and  particularly,  wi  hiix  her  own  boundaries;  and  also,  as  to 
the  right  of  the  Indians  to  self-government 

In  the  first  place,  she  was  a  party  to  all  the  treaties  entered 
into  between  the  United  States  and  the  Indians,  si^ce  the  adop- 
tion of  the  constitution.  And  prior  to  that  period,  she  was 
represented  in  making  them,  and  was  bound  by  their  provi- 
sions, although  it  is  alleged  that  she  remonstrated  against  the 
treaty  of  Hopewell.  In  the  passage  of  the  intercourse  law  of 
1802,  as  one  of  the  constituent  parts  of  the  union,  she  was  also 
a  party. 

The  stipulation  made  in  her  act  of  cession,  that  the  United 
States  should  extinguish  the  Indian  title  to  lands  within  the 
state,  was  a  distinct  recognition  of  the  right  in  the  federal 
government,  to  make  the  extinguishment;  and  also,  that,  until 
it  should  be  made,  the  right  of  occupancy  would  remain  in  the 
Indians. 

In  a  law  of  the  state  of  Georgia,  **  for  opening  the  land 
office  and  for  other  purposes, '*  passed  in  1783,  it  is  declared 
that  surveys  made  on  Indian  lands  were  null  and  void;  a  fine 
was  inflicted  on  the  person  making  the  sarvey,  which,  if  not 
paid  by  the. offender,  he  was  punished  by  imprisonment  By 
a  subsequent  act,  a  line' was  fixed  for  the  Indians,  which  was  a 
boundary  between  them  and  the  whites.  A  similar  peoviiioa 
is  found  in  other  laws  of  Oeorxia,  passed  before  the  adoption 
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or  the  cooititutioo.  By  an  act  of  1787,  aerere  corporoal  pan- 
ishmeot  was  ioflieted  on  thoae  who  made  or  attempted  to  make 
mityejs,  '<  beyond  the  temporary  line  deaignating  the  Indian 
hunting  ground. '^ 

On  the  19th  of  November  1814,  the  following  reaolations 
were  adopted  by  the  Georgia  legislature. 

**  Whereai,  many  of  the  citizens  of  this  sttfte,  without  re- 
gard to  existing  treaties  between  the  friendly  Indians  and  the 
United  States,  and  contrary  to  the  interest  and  good  policy  of 
ihii  state,  have  gone,  and  -are.  frequently  going  oyer,  and 
settling  and  cnltivatlng  the  hnds  allotted  to  the  friendly  In- 
dians for  their  hunting  ground,  by  which  means  the  state  is 
not  only  depriyed  of  their  senrices  in  the  army,  but  consider* 
able  feuds  are  engendered  between  us  and  our-fiiendly  neigh* 
bouring  Indians: 

^  Resolyed,  therefore,  by  the  senate  and  house  of  repre- 
sentatives of  the  state  of  Georgia  in  general  assembly  met,  that 
his  excellency,  the  governor,  be,  and  is  hereby  requested  to 
take  the  necessary  means  to  have  all  intruders  remdved  off  the 
Indian  lands,  imd  that  proper  steps  be  taken  to  prevent  future 
aggressions." 

In  1817,  the  legislature  refused  to  take  any  steps  to  dispose 
of  lands  acquired  by  treaty  with  the  Indians,  until  the  treaty 
had  been  ratified  by  the  senate;  and,  by  a  resolution,  the  gov- 
ernor was  directed  to  have  the  line  run  between  the  state  of 
Georgia  and  the  Indians,  according  to  the  late  treaty.  The 
same  thing  was  again  done  in  the  year  1819,  under  a  recent 
treaty. 

In  a  memorial  to  the  president  of  the  United  States,  by  the 
legislature  of  Georgia,  in  1819,  they  say,  '<  it  has  long  been 
the  desire  of  Georgia,  that  her  settlements  should  be  extended 
to  her  ultimate  limits.''  <«That  the  soil  within  her  bounda- 
ries should  be  subjected  to  her  control;  and,  that  her  police 
orfanixation  and  government  should  be  fixed  and  permanent'' 
**  That  the  sUte  of  Georgia  claims  a  right  to  the  jurisdiction 
and  soil  of  the  territory  within  her  limits:"  ^<  She  admit% 
however,  that  the  right  is  inchoate^-remaining  to  be  perlected 
by  the  United  SUtes,  in  the  extinction  of  the  Indian  title;  the 
United  States /iro  hoe  vice  as  their  agents." 

The  Indian  title  was  also  distinctly  acknowMgad  by  theaet 
Vol.  VI.— 3  Y 
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of  1796,  repetliQg  the  Taasoo  act  It  is  there  declared,  in 
refereoce  to  certain  landsi  that  <<  they  are  the  aole  property  of 
the  state,  sobject  only  to  the  right  of  the  treaty  of  the  United 
States,  to  enable  the  state  to  purchase,  under  its  pre^nption 
right,  the  Indisn  title  to  the  same;''  and  also^  that  the  land  if 
▼ested  in  the  <<  state,  to  whom  the  right  of  pre-emption  to  the 
same  belongs^  subject  only  to  the  ooniroUing  power  tf  the 
United  Statt ,  to  authorise  any  treaties  for,  and  to  superintend 
the  same.''  This  language,  it  will  be  Observed,  was  used  long 
before  the  act  of  cession. 

On  the  25th  of  March  1885,  the  governor  of  Georgia  issued 
the  following  proclamation: 

*^  Whereas  it  is  provided  in  said  treaty,  that  the  United 
States  shall  protect  the  Indians  against  the  ineroachments, 
hostilities,  and  impositions  of  the  whites,  so  that  they  sufTer  no 
imposition,  molestation,  or  injury  in  their  persons,  goods^ 
effects,  their  dwellings,  or  the  lands  they  occupy,  until  their 
removal  shall  have  been  acpmplished,  according  to  the  terms 
of  the  treaty^''  which  had  been  recently  made  with  the  In- 
dians. 

*<  I, have' therefore  thought  proper  to  issue  this  my  proefah 
mation,  warning  all  persons,  citisens  of  Georgia  or  others, 
against  trespassing  or  intruding  upon  lands  occupied  by  the 
Indians,  within  the  limits  of  Georgia,  either  for  the  purpose  of 
settlement  or  otherwise,  as  every  such  act  will  be  inr  direel 
violation  of  the  provisions  of  the  treaty  aforesaid,  and  will 
expose  the  aggressors  to  the  most  certain  and  summary  punish- 
ment, by  the  authorities  of  the  state,  and  the  United  Statas.^* 
«  AH  good  citisens,  therefore,  pursuing  the  dictalias'of  good 
faith,  will  unite  in  enforcing  the  obligations  of  the  treaty,  ae 
the  eupreme  lawy*^  fte. 

Many  other  references  might  be  made  to  the  poUie  acts  of 
the  slate  of  Georgia,  to  show  that  she  admitted  the  oUigation 
of  Indian  treaties,  but  the  above  are  bdieved  to  be  suffdent. 
These  acts  do  honour  fo  tho  diaraeter  of  that  hi^ly  reqieeU 
able  state. 

Under  the  aet  of  cession,  the  United  Statea  were  bound,  in 
good  faith,  to  eztinguiah  the  Indian  title  to  lands  within  the 
limits  of  Georgia,  so  soon  as  it  eould  bedone  punceaUyandon 
reasonable  terma^ 
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The  state  of  Georgia  baa  repeatedly  remonatrated  fo  the 
preaident.on  this  subject,  atid  called  upon  the  goTemment  to 
lake  the  neceaaary  atapa  to  fulfil  its  engagement.  She  com- 
plained that,  whilat  the  Indian  title  to  immenaetracta  of  coun> 
try  had  been  eitinguiahed  elsewhere,  within  the  limita  of 
Georgia  but  little  progress  had  been  made;  and  thia  waa  attri- 
buted, either  to  a  want  of  effort  on  Che  part  of  the  federal  gov- 
ernment, or  to  the  effect  of  ita  policy  towarda  the  Indiana*  In 
one  or  more  of  the  treaties,  titles  in  fee. simple  were  giyen  to 
the  Indians,  to  certain  resenrations  of  land;  and  thia  waa  com- 
plained of,  by  Georgia,  aa  a  direct  infraction  of  the  condition 
of  the  ceaaion.  It  haa  also  been  asserted,  that  the  policy  of 
the  government,  in  advancing  the  cause  of  civilization  among 
the  Cherokees,  and  inducing  them  to  aasume  the  forms  of  a 
regular  government  and  of  civilized  life,  was  calculated  to 
increase  their  attachment  to  the  soil  they  inhabit,  and  to  render 
the  purchase  of  their  title  more  difficult,  if  not  impracticable. 

A  full  inveatigation  of  thia  aubject  may  not  be  conaidered  aa 
atrictly  within  the  acope  of  the  judicial  inquiry  which  bdonga 
to  the  preaent  caae.  But,  to  aome  extent,  it  haa  a  direct  bear- 
ing on  the  question  before  the  court;  aa  it  tenda  to  ahow  how 
the  righta  and  poweraof  Georgia  were  construed  by  her  public 
fonetionariea. 

By  the  first  preaident  of  the  United  Statea,  and  by  every 
aocceeding  one^  a  atrong  aolicitude  haa  been  ezpreaaed  for  the 
civilization  of  the  Indiana.  Through  the  agency  of  the  gov- 
ernment, they  have  been  partially  induced,  in  aome  parta  of 
the  union,  to  change  the  hunter  atate  for  that  of  the  agricul- 
turiat  and  herdaman. 

In  a  letter  addreased  by  Mr  Jefferaon  to  the  Cherokees, 
dated  the  9th  of  January  1809,  be  recommenda  them  to  adopt 
a  regular  government,  that  Crimea  might  be  poniahed  and  pro- 
perty protected.  He  pojnta  out  the  mode  by  which  a  council 
ahould  be  chosen,  who  ahould  have  power  to  enact  laws;  and 
he  alao  recommended  the  appointment  of  judicial  and  execu- 
tive agenta,  through  whom  the  law  migh^  be  enforced.  The 
agent  of  the  government,  who  reaided  amqng  them,  waa  re- 
commtoded  to  be  aaaociated  with  their  council,  that  he  might 
ipve  the  neceaaary  advice  on  all  aobjecta  relating  to  thiair  gov- 
ernment 
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In  the  tretty  of  1817,  the  Cherokees  are  encouraged  to  adopt 
a  regular  form  of  goyernment 

Since  that  time,  a  law  has  been  passed  making  an  annual 
appropriation  of  the  sum  of  ten  thousand  dollars,  as  a  school 
fund,  for  the  educiition  of  Indian  youths,  which  has  been  dis- 
tributed among  the  different  tribes  where  schools  had  been 
established.  Missionary  labours  among  the  Indians  have  also 
been  sanctioned  by  the  government,  by  granting  permits,  to 
those  who  were  disposed  to  engage  in  such  a  work,  to  reside 
in  the  Indian  country. 

That  the  means  adopted  by  the  general  government  to  re- 
claim the  savage  from  his  erratic  life,  and  induce  him  to  assume 
the  forms  of  civilization,  have  had  a  tendency  to  increase  the 
attachment  of  the  Cherokees  to  the  country  they  now  inhabit, 
is  extremely  probable;  atid  that  it  increased  the  difficulty  of 
purchasing  their  lands,  as  by  act  of  cession  the  general  gov- 
ernment agreed  to  do,  is  equally  probable. 

Neither  Georgia,  nor  the  United  States,  when  the  cession 
was  made,  contemplated  that  force  should  be  used  in  the  ex- 
tinguishment of  the  Indian  title;  nor  that  it  should  be  pro- 
cured on  terms  that  are  not  reasonable.  But,  may  it  not  be 
said.  With  equal  truth,  that  it  was  not  contemplated  by  either 
party  that  any  obstructions  to  the  fulfilment  of  the  compact 
should  be  allowed,  much  less  sanctioned,  by  the  United  States? 

The  humane  policy  of  the  government  towards  these  chiU 
dren  of  the  wilderness  must  afford  pleasure  to  every  benevolent 
feeling;  and  if  the  efforts  made  have  not  proved  as  successful 
as  was  anticipated,  still  much  has  been  done.  Whether  the 
advantages  of  this  policy  should  not  have  been  held  out  by  the 
government  to  the  Cherokees  within  the  limits  of  Georgia,  as 
an  inducement  for  them  to  change  their  residence  and  fix  it 
elsewhere,  rather  than  by  such  means  to  increase  their  attach- 
ment to  their  present  home,  as  has  been  insisted  on,  is  a  ques- 
tion which  may  be  eonsidered  by  another  branch  of  the  gov- 
ernment. Sudi  a  course  might,  perhaps,  have  secured  to  the 
Cherokee  Indians  all  the  advantages  they  have  realized  from 
the  paternal  superintendence  of  the  government;  and  have 
enabled  it,  on  peaceable  and  reasonable  terms,  to  comply  with 
(he  act  of  eessioc 

Does  the  intercourse  law  of  1802  apply  to  thelndians  who 
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live  within  the  limitf  of  Gredrgia  ?  The  nineteenth  section  of 
that  act  provides,  <<that  it  shall  not  be  construed  to  prevent 
any  trade  or  intercourse  with  Indians  living  on  lands  sur- 
rounded by  settlements'  of  the  citizens  of  the  United  States, 
and  being  within  the  ordinary  jurisdiction  of  any  of  the  indi- 
vidual states  ?  This  provision,  it  has  been  supposed,  excepts 
from  the  operation  of  the  law  the  Indian  lands  which  lie  within 
any  state.  A  moment's  reflection  will  show  that  this  constnio- 
tion  is  most  clearly  erroneous. 

To  constitute  an  ex^^Mion  to  the  provisions  of  this  act,  the 
Indian  settlement,  at  the  time  of  its  passage,  must  have  been 
surrounded  by  settlements  of  the  citizens  of  the  United  States, 
and  within  the  ordinary  jurisdiction  of  a  state;  not  only  within 
the  limits  of  a  state,  but  within  the  common  exercise  of  its 
jurisdiction. 

No  one  will  pretend  that  this  was  the  situation  of  the  Chero- 
kees  who  lived  within  the  state  of  Georgia  in  1802;  or,  indeed, 
that  such  is  their  present  situation.  If,  then,  they  are  not  em« 
braced  by  the  exception,  all  the  provisions  of  the  act  of  1808 
apply  to  them. 

In  the  very  section  which  contains  the  exception,  it  is  pro- 
vided, that  the  use  of  the  road  from  Washington  district  to 
Mero  district  should  be  enjoyed,  and  that  the  citizens  of  Ten- 
nessee, under  the  orders  of  the  governor,  might  keep  the  road 
in  repair.  And  in  the  same  section,  the  navigation  of  the  Ten- 
nessee river  is  reserved,  and  a  right  to  travel  from  Enoxvllle 
to  Price's  settlement^  provided  the  Indians  should  not  object 

Now,  all  these  provisions  relate  to  the  Cherokee  country; 
and  can  it  be  supposed,  by  any  one,  that  such  provisions  would 
have  been  made  in  the  act,  if  congress  had  not  considered  it  as 
applying  to  the  Cherokee  country,  whether  in  the  state  of 
Georgia,  or  in  the  state  of  Tennessee  ? 

The  exception  applied,  exclusively,  to  those  fragments  of 
tribes  which  are  foqnd  in  several  of  the  states,  and  which  came 
literally  within  the  description  used. 

Much  has  been  said  against  the  existence  of  an  independent 
power  within  a  sovereign  state;  and  the  conclusion  has  been 
drawn,  that  the  Indians,  as  a  matter  of  right,  cannot  enforce 
their  own  laws  within  the  territorial  limits  of  a  state.  The 
refutation  of  this  argument  is  found  in  our  past  history. 
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That  firagmeatf  of  tribes,  haviog  loat  the  power  of  eelf-gDT^ 
emmenty  and  who  liired  whhin  the  ordinary  juriadietion  of  a 
state,  have  beep  taken  under  the  protection  of  the  lawa^  has 
already  been  admitted.  But  th«re  has  been  no  instance,  where 
the  state  laws  have,  been  generally  extended  oyer  a  nomerons 
tribe  of  Indians,  living  within  the  state^  and  exercising  the 
right  of  self-gOTcrnmeni,  until  recently. 

Has  Georgia  ever,  before  her  late  laws,  attempted  to  regu- 
late the  Indian  communities  within  her  limits  ?  It  is  true. 
New  York  extended  her  criminal  laws  oyer  the  remains  of  the 
tribes  within  that  state,  more  for  their  protection  than  fof  any 
other  purpose.  These  tribes  were  few  in  number,  and  were  sur- 
rounded by  a  white  population.  But,  even  the  state  of  New 
York  has  neyer  asserted  th6  power,  it  is  belieyed,  to  regulate 
their  concerns  beyond  the  suppression  of  crime. 

Might  not  the  aame  objection  to  this  interior  independent 
power,  by  Georgia,  have  been  urged,  with  as  much  force  as  at 
present,  oyer  since  the  adoption  of  the  conatitotion?  Her 
chartered  limits,  to  the  extent  claimed,  embracod  a  great  num- 
ber of  different  nations  of  Indians,  all  of  whom  were  goyemed 
by  theic  own  laws,  and  were  amenaf^le  only*  to  them.  Has 
not  this  been  the  condition  of  the  Indians  within  Tennessee, 
Ohio,  and  other  states? 

The  exercise  of  this  independent  power  surely  does  not  be- 
come more  objectionable,  as  it  assumes  the  basis  of  justice  and 
the  forms  of  dyilixation.  Would  it  not  be  a  aingular  argo- 
BMnt  to  admit,  that,  so  long  as  the  Indians  goyem  by  the  rifle 
and  the  tomahaiyk,  their  goyemment  may  be  tolerated;  but, 
that  it  must  be^suppreased,  so  soon  as  it  shdl  be  administared 
upon  the  enlightened  principles  of  reason  and  justice? 

Are  not  those  nations  of  Indians  who  haye  made  aome  ad- 
yaacea  in  dyiHzation,  better  neighbours  than  those  who  an 
stOI  in  a  sayage  state?  And  is  not  the  principle,  as  jto  iMb: 
self  goyemment,  within  the  jurisdiction  of  a  state,  the  same? 

"Wlien  Georgia  aanctioned  the  ^onstitutioni  and  eon%red 
on  the  national  legislatnre  the  exeluaiye  right  to  regulate  com* 
meree  or  intereourse  with  the  Indians,  did  ahe  lessiiie  the 
right  to  regulate  inttfroome  with  tiie  Indiana  within  her  limits? 
This  will  not  be  pretended.  If  sdeh  had  been  the  oonstme- 
tion  of  her  own  powen^  would  tbej  iM  luiye  been  exercised? 
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Did  her  senators  object  to  the  numerous  treaties  whiefa  hare 
been  formed  with  die  different  tribes,  who  lived  within  her 
acknowledged  boundaries?  Why  did  she  apply  to  the  execu- 
tiye  of  the  union,  repeatedly,  to  have  the  Indian  title  extin- 
guished $  to  establish  a. line  between  the  Indians  and  the  statCi 
and  to  procure  a  right  of  way  through  the  Indian  lands? 

The  residence  of  Indians,  governed  by  their  own  laws, 
within  the  limits  of  a  state,  bias  never  been  deemed  incom- 
patible  with  state  sovereignty,  until  recently.  And  yet,  this 
has  been  the  condition  of  many  distinct  tribes  of  Indians,  since 
the  foundation  of  the  federal  government . 

How  is  the  question  varied  by  the  residence  of  the  Indians 
in  a  territory  of  the  United  States?  Are  not  the  United  States 
sovereign  within  their  territories?  And  has  it  ever  been  con- 
ceived, by  any  one,  that  the  Indian  governments,  which  exist 
in  the  territories,  are  incompatible  with  the  sovereignty  of  the 
union? 

A  state  claims  the  right  of  sovereignty,  commensurate  with 
her  territory;  as  the  United  States  claim  it,  in  their  proper  . 
sphere,  to  the  extent  of  the  federal  limits.  This  right  or  power, 
in  some  cases,  may  be  exercised,  but  not  in  others.  Should  a 
hostile  force  invade  the  country,  at  its  most  remote  boundary, 
it  would  become  the  duty  of  the  general  government  to  expel 
the  invaders.  But  it  would  violate  the  solemn  compacts  with 
the  Indians,  without  cause,  to  dispossess  them  of  rights  which 
they  possess  by  nature,  and  have  been  uniformly  acknow- 
ledged by  the  federal  government 

Is  it  incompatible,  with  state  sovereignty  to  grant  exclusive 
jurisdiction  to  the  federal  government  over  a  number  of  acres 
of  land,  for  military  purposes  ?  Our  forts  and  arsenals,  (hough 
situated  in  the  different  states,  are  not  within  their  jurisdic- 
tion. 

Does  not  the  constitution  give  to  the  United  States  as  exclu- 
sive jurisdiction  in  regulating  intercourse  with  the  Indians,  as 
hu  been  given  to  them  over  any  other  subjects  ?  Is  there  any 
doubt  as  to  this  investiture  of  power  ?  Has  it  not  been  exer- 
cised by  the  federal  government,  ever  since  its  formation,  not 
only  without  objection,  but  under  the  express  sanction  of  all 
the  states? 

The  power  to  dispose  of  the  public  domain  is  an  attribute 
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of  sorereigotj.  Can  the  new  states  dispoae  of  the  hnda  within 
their  limitiy  which  are  owned  by  the  federal  government? 
The  power  to  tax  is  also  an  attribute  of  sovereignty;  but,  can 
the  new  states  tax  the  lands  of  the  United  States  ?  Have  they 
not  bound  themselves^  by  compact,  not  to  tax  the  public  landsy 
nor  until  five  years  after  they  shall  have  been  sold  ?  May 
they  violate  this  compact,  at  discretion  ? 

Why  may  not  these  powers  be  exercised  by  the  respective 
states  ?  The  answer  is,  because  they  have  parted  with  them, 
expressly  for  the  general  good.  Why  may  not  a  state  coin 
money,  issue  bills  of  credit,  enter  into  a  treaty  of  alliance  or 
confederation,  or  regulate  commerce  with  foreign  nations? 
Because  these  powers  have  been  expressly  and  exclusively 
given  to  the  federal  government 

Has  not  the  power  been  as  expressly  conferred  on  the  lederal 
government,  to  regulate  intercourse  with  the  Indians;  and 
is  it  not  as  exclusively  given,  as  any  of  the  powers  above 
enumerated?  There  being  no  exception  to  the  exercise  of  this 
power,  it  must  operate  on  all  communities  of  Indians,  exer- 
cising the  right  of  self-government;  and  consequently,  include 
those  who  reside  within  the  limits  of  a  state,  as  well  as  others. 
Such  has  been  the  uniform  construction  of  this  power  by  the 
federal  government,  and  of  every  state  government,  until  the 
question  was  raised  by  the  state  of  Georgia. 

Under  this  clause  of  the  constitution,  no  political  jurisdic- 
tion over  the  Indians,  has  been  claimed  or  exercised.  The 
restrictions  imposed  by  the  law  of  1808,  come  strictly  within 
the  power  to  regulate  trade;  not  as  an  incident,  but  as  a  part 
of  the  principal  power.  It  is  the  same  power,  and  is  conferred 
in  the  same  words,  that  has  often  been  exercised  in  regulating 
trade  with  foreign  countries.  Embargoes  have  been  imposed, 
laws  of  non-intercourse  have  been  passed,  and  numerous  acts, 
restrictive  of  trade,  under  the  power  to  regulate  commerce 
with  foreign  nations. 

In  the  regulation  of  commerce  with  the  Indians,  congress 
have  exercised  a  more  limited  power  than  has  been  exercised 
in  reference  to  foreign  countries.  The  law  acts  upon  oUr  own 
cit  sens,  and  not  upon  the  Indians,  the  same  as  the  laws  re- 
ferred to  act  upon  our  own  citizens  in  their  foreign  eommer* 
cial  intercourse. 
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It  will  aearcely  be  doubted  by  any  one,  that,  so  far  as  the 
Indians,  as  distinct  communities,  haire  formed  a  connexion 
with  the  federal  government,  by  treaties;  that  such  connexion 
is  political,  and  is  equally  binding  on  both  parties.  This  can- 
not be  questioned,  except  upon  the  ground,  that  in  making 
these  treaties,  the  federal  government  has  transcended  the 
treaty-making  power.  Such  an  objection,  it  is  true.,  has  been 
stated,  but  it  is  one  of  modern  invention,  which  arises  out  of 
bcal  eircumstances;  and  is  not  only  opposed  to  the  uniform 
practice  of  the  government,  but  also  to  the  letter  and  spirit  of 
the  constitution. 

But  the  inquiry  may  be  made,  is  there  no  end  to  the  exer- 
cise of  this  power  over  Indians  within  the  limits  of  a  state,  by 
the  general  government?  The  answer  is,  that,  in  its  nature, 
it  must  be  limited  by  circumstances. 

If  a  tribe  of  Indians  sball  become  so  degraded  or  reduced  in 
numbers,  as  to  lose  the  power  of  self-government,  the  protec- 
tion of  the  local  law,  of  necessity,  must  be  extended  over  them. 
The  point  at  which  this  exercise  of  power  by  a  state  would  be 
proper,  need  not  now  be  considered:  if  indeed  it  be  a  judicial 
question.  Such  a  question  does  not  seem  to  arise  in  this  case. 
So  long  as  treaties  and  laws  remain  in  full  force,  and  apply  to 
Indian  nations,  exercising  the  riglit  of  self-government,  within 
the  limits  of  a  state,  the  judicial  power  can  exercise  no  discre- 
tion in  refusing  to  give  effect  to  those  laws,  when  questions 
arise  under  them,  unless  they  shall  be  deemed  unconstitu- 
tional. 

The  exercise  of  the  power  of  self-government  by  the  In- 
dians, within.a  state,  is  undoubtedly  contemplated  to  be  tem- 
porary. This  is  shown  by  the  settled  policy  of  the  govern- 
ment, in  the  extinguishment  of  their  title,  and  especially  by 
the  compact  with  the  state  of  Georgia.  It  is  a  question,  not 
of  abstract  right,  but  of  public  policy.  I  do  not  mean  to  say, 
that  the  same  moral  rule  which  should  regulate  the  affairs  of 
private  life,  should  not  be  regarded  by  communities  or  nationa. 
But,  a  sound  national  policy  does  require  that  the  Indian  tribes 
within  our  states  should  exchange  their  territories,  upon  equi- 
table principles,  or,  eventually,  consent  to  become  amalgc^mated 
in  our  political  communities. 

At  best  they  can  enjoy  a  very  limited  independence  within 
Vol.  VI.-.3  Z 
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the  boundaries  of  a  statCt  and  auch  a  residence  mast  always 
subject  them  to  encroachments  from  the  settlements  around 
them;  and  their  existence  within  a  state,  as  a  separate  and  in- 
dependent community,  may  seriously  embarrass  or  obstruct 
the  operation  of  the  state  laws.  If,  therefore,  it  would  be  in- 
consistent with  the  political  welfare  of  the  states,  and  the  social 
advance  of  their  citizens,  that  an  independent  and  permanent 
power  should  exist  within  their  limits,  this  power  must  give 
way  to  the  greater  power  which  sureounds  it,  or  seek  its  exer- 
cise beyond  the  sphere  of  state  authority. 

This  state  of  things  can  only  be  produced  by  a  co^>peration 
of  the  state  and  federal  governments*  The  latter  has  the  ex- 
clusive regulation  of  intercourse  with  the  Indians;  and,  so  long 
as  this  power  shall  be  exercised,  it  cannot  be  obstructed  by  the 
state.  It  is  a  power  given  by  the  constitution,  and  sanctioned 
by  the  most  solemn  acts  of  both  (he  federal  and  state  gpovern- 
ments:  consequently,  it  cannot  be  abrogated  at  the  will  of  a 
state.  It  is  one  of  the  powers  parted  with  by  the  states,  and 
vested  in  the  federal  government  But,  if  a  contingency  shall 
occur,  which  shall  render  the  Indians  who  reside  in  a  state, 
incapable  of  self-government,  either  by  moral  degradation  or 
a  reduction  of  their  humbers,  it  would  undoubtedly  be  in 
the  power  of  a  state  government  to  extend  to  them  the  asgis 
of  its  laws.  Under  such  circumstances,  the  atceney  of  the  ge- 
neral government,  of  necessity,  must  cease. 

But,  if  it  shall  be  the  policy  of  the  government  to  withdraw 
its  protection  from  the  Indians  who  reside  within  the  limits  of 
the  respective  states,  and  who  not  only  claim  the  right  of  self 
government,  but  have  uniforiiily  exercised  it;  the  laws  and 
treaties  which  impose  duties  and  obligations  on  the  general 
government  should  be  abrogated  by  the  powers  competent  to 
do  so.  So  long  as  those  laws  and  treaties  exist,  havii^  been 
formed  within  the  sphere  of  the  federal  powers,  they  must  be 
respected  and  enforced  by  the  appropriate  organs  of  the  fede- 
ral government 

The  plaintiff  who  prosecutes  this  writ  of  error,  entered  the 
Cherokee  country,  as  it  appears,  with  the  express  permission 
of  the  president,  and  under  the  protection  of  the  treaties  of  the 
United  States,  and  the  law  of  1808.  He  entered,  not  to  corrupt 
the  morals  of  this  people,  nor  to  profit  by  their  substance;  but  to 
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teach  Ibeniy  by  precept  and  examplei  the  ChrUtlan  religion.  If 
he  be  unworthy  of  this  sacred  office;  if  he  had  any  other  object 
than  the  one  profeaaed;  if  heaoughl,  by  hia  influence,  to  coun- 
teract the  humane  policy  of  the  federal  government  towarda 
the  Indianai  and  to  embarraaa  ita  efforts  to  comply  with  ita 
aolemn  engagement  with  Georgia;  though  his  sufferiogs  be 
illegal^  he  ia  not  a  proper  object  of  public  sympathy. 

It  has  been  shown,  that  the  treaties  and  laws  referred  to 
come  within  the  due  exercise  of  the  conatitutional  powera  of  the 
federal  gorernment;  that  they  remain  in  full  force,  and  conse- 
quently must  be  considered  aa  the  supreme  laws  of  the  land. 
These  lawa  throw  a  shield  over  the  Cherokee  Indians.  They 
guarantied  to  them  their  rights  of  occupancy,  of  self-govern- 
ment, and  the  full  enjoyment  of  thoae  blessings  which  might  be 
attained  in  their  humble  condition.  But,  by  the  enactmenta 
of  the  atate  of  Georgia,  this  shield  is  broken  in  piecea^-the 
infant  institutions  of  the  Cherokeea  are  aboliahed,  and  their 
laws  annulled*  Infamous  punishment  is  denounced  againat 
them,  for  the  exercise  of  thoae  righta  which  have  been  moat 
aolemnly  guarantied  to  them  by  the  national  faith. 

Of  theae  enactments,  however,  the  plaintiff  in  error  haa  no 
right  to  complain,  nor  can  he  queation  their  validity,  except  in 
ao  far  aa  they  affect  his  interests.  In  this  view  and  in  this 
view  only,  haa  it  become  necessary,  in  the  present  caae,  to 
consider  the  repugnancy  of  the  laws  of  Georgia  to  those  of 

the  union* 

Of  the  justice  or  policy  of  theae  lawa,  it  ia  not  my  province 
to  speak:  auch  conaiderations  belonging  to  the  legislature  by 
whom  they  Were  paaaed.  They  have,  no  doubt,  been  enacted 
under  a  conviction  of  right,  by  a  sovereign  and  independent 
atate,  and  tbeir  policy  may  have  been  recommended,  by  a 
aenae  of  wrong  under  the  compact  Thirty  yean  have 
elapsed  aiooe  the  federal  government  engaged  to  extinguiah 
the  Indian  tide,  within  the  limiU  of  Georgia.  That  she  haa 
strong  ground  of  complaint  arising  from  this  delay,  muat  be 
admitted;  but  auch  conaiderations  are  not  involved  in  the 
preaent  caae;  they  belong  to  another  branch  of  the  government 
We  can  look  only  to  the  law,  which  definea  our  power,  and 
marlu  out  the  path  of  our  duty. 

Under  the  administration  of  the  laws  of  Georgia,  a  citiaen  o( 
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the  United  States  has  been  deprived  of  his  liberty;  and,  claiming 
protection  under  the  treaties  and  laws  of  the  United  States,  he 
makes  the  question,  as  he  has  a  right  to  make  it,  whether  the 
laws  of  Georgia,  under  which  he  is  now  suffering  an  igno- 
minious punishment,  are  not  repugnant  to  the  constitution  of  the 
United  States,  and  the  treaties  and  laws  made  under  it  This 
repiignancy  ha[S  been  shown;  and  it  remains  only  ta  say,  what 
has  before  been  often  said  by  this  tribunal  of  the  local 
laws  of  many  of  the  states  in  this  union,  that,  being  repugnant 
to  the  constitution  of  the  United  States,  and  to  the  laws  made 
under  it,  they  can  have  no  force  to  divest  the  plainti£f  in  error 
of  his  property  or  liberty. 

Mr  Justice  Baldwin  dissented:  stating  that  in  his  opinion, 
the  record  was^not  properly  returned  upon  the  writ  of  error; 
and  ought  td  have  been  returned  by  the  state  court,  and  not 
by  the  clerk  of  that  court  As  to  the  merits,  he  said  his 
opinion  remained  the  same  as  was  expressed  by  him  in  the  case 
of  the  Cherokee  Nation  y.  The  State  of  Georgia^  at  the  last  term. 

The  opinion  of  Mr  Justice  Baldwin  was  not  delivered  to  the 
reporter. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  county  of  Gwinnett,  in 
the  state  of  Georgia,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  Court,  that  the  act  of  the 
legidafure  of  the  state  of  Georgia,  upon  which  the  indictment 
in  this  case  Is  founded,  is  contrary  to  the  constitution,  treaties, 
and  laws  of  the  United  States;  and  that  the  special  plea  in  bar 
pleaded  by  the  said  Samuel  A.  Worcester,  in  manner  afore- 
said, and  relying  upon  the  constitution,  treaties,  and  laws  of 
the  United  States  aforesaid,  is  a  good  bar  and  defence  to  the 
said  indictment,  by  the  said  Samuel  A.  Worcester;  and  as  such 
ought  to  have  been  allowed  and  admitted  by  the  said  superior 
court  for  the  county  of  Gwinnett,  in  the  state  of  Georgia,  be- 
fore which  the  said  indictment  was  pending  and  tried;'  and 
that  there  was  error  in  the  said  superior  court  of  the  state  of 
Georgia,  in  overruling  tlie  plea  so  pleaded  as  aforesaid.  It  is 
therefore  ordered  and  adjudged,  that  the  judgment  rendered  in 
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the  premiseay  by  the  said  superior  court  of  Georgia,  upoD  the 
verdict  upon  the  plea  of  Not  guilty  afterwards  pleaded  by  the 
said  Samuel  A.  Worcester,  whereby  the  said  Samuel  A.  Worces- 
ter is  sentenced  to  hard  l»Hour  in  the  penitentiary  of  the  state 
of  Georgia,  ought  to  be  reversed  and  annulled.  And  this 
court  proceeding  to  render  such  judgment  as  the  said  superior 
Court,  of  the  state  of  Georgia  should  have  rendered,  it  is' further 
ordered  and  adjudged,  that  the  said  judgment  of  the  said  supe- 
rior court  be,  and  hereby  is  reversed  and  annulled;  and  that 
judgment  be,  and  hereby  is  awarded,  that  the  special  plea 
in  bar,  so  as  aforesaid  pleaded,  is  a  good  and  sufficient  plea  in 
bar  io  law  to  the  indictment  aforesaid;  and  that  all  proceedings 
on  the  said  indictment  do  for  ever  surcease;  and  that  the  said 
Samuel  A.  Worcester  be,  and  hereby  is  henceforth  dismissed 
therefrom,  and  that  he  go  thereof  quit  without  day.  And  that 
a  special  mandate  do  go  from  this  court,  to  the  said  superior 
court,  to  carry  this  judgment  into  execution. 

In  the  case  of  BuUer,  Plainti£f  in  Error  v.  The  State  of  Geor- 
^a,  the  same  judgment  was  given  by  the  court,  and  a  special 
mandate  was  ordered  from  the  court  to  the  si^perior  court  of 
Gwinnett  county,  to  carry  the  judgment  into  execution. 


598  SUPREME  COURT. 


Nathaniel  Crane,  Plaihtifv  in  Errob  t.  The  Lessee 
OF  Henrt  Gage  Morris  et  al.  and  of  John  Jacob  As- 
TOB  ET  AL.  Defendant  in  Erbob. 

U|Nm  ■  d«nb«nto  ravlew  of  t|i«  queftioiif  of  law  difcniMd  ud  doddad  In  tiM 
CMS  of  Canrtr  ▼.  Jackion  ex  dom.  of  Aator,  4  Patort'a  Rep.  1,  the  court  are 
entlfely  aatitfied  with  the  opioloo  aod  Judgtoent  pronounced  on  that  occaalon. 

Hie  circuit  court  haa  no  authority  wbataoever  to  order  a  peremptory  nonsuit, 
agalnat  the  will  of  the  plaintiff.  Thia  point  haa  been  repeatedly  settled  by  ihb 
court,  and  is  not  now  open  for  controversy. 

The  circuil  court  cannot  be  called  upon,  when  a  ease  ia  b^ore  a  Jury,  to  decide 
on  the  nature  and  effect  of  the  whole  evidence  introduced  in-  aupport  of  the 
plaintiff's  case,  part  of  which  ia  of  a  presumptive  nature,  and  capable  of  being 
urged  with  more  or  leas  eflect  to  the  jury. 

Ad  ejectment  for  n  tract  of  land  was  tried  upwards  of  seventy  yeara  after  the 
date  of  a  leaae,  recited  to  have  been  executed  In  a  deed  of  releaae  of  the  pre> 
misea  In  dispute,  but  which  lease  was  not  produced  on  the  trial.  Under  theae 
circumatancea,  the  lapee  *  f  time  would  alone  be  sufficient  to  Justify  a  prasump- 
tioD  of  the  duo  execution  and  leas  of  the  lease,  proper  to  be  left  to  the  jury. 

Hie  geoeitl  rale  of  law  la,  that  a  recital  of  one  deed  In  another,  binds  the  pertiee 
and  these  who  claim  under  them  by  matters  subsequent.  Technically  apeak* 
ing,  aucfa  a  redtal  operates  as  an  estoppel,  which  works  on  the  interest  in  the 
land,  and  binds  parties  and  priviea;  privies  In  blood,  privies  in  estate,  and  pif- 
viea  in  law. 

If  the  recital  of  a  leaae  hi  a  deed  of  releaae  be  admitted  to  be  good  evidence  of 
the  execution  of  the  leaae.  It  must  be  good  evidence  of  the  very  lease  stated 
in  the  recital,  and  of  the  contents,  so  fiir  aa  they  are  stated  therein,  for  they 
constitute  its  identity. 

That  a  huabamf,  even  before  marriage,  may,  in  virtue  of  the  mairiage  eontiaet 
have  inchoate  righta  In  the  eatate  of  his  wife,  which,  if  the  marriage  ia  conaum- 
mated,  wiU  be  protected  by  a  court  of  equity  agdnst  any  antecedent  contracts 
and  conveyances  secretly  made  by  the  wife,  in  fraud  of  those  marital  lighta, 
may  be  admitted;  hut  they  are  mere  equitiea^  and  in  no  juat  aenae  constitiite 
any  legal  or  equiuble  estate  hi  her'lands  or  other  property,  antecedent  to  the 
manlage. 

The  aolemn  probate  of  a  deed  by  a  witudim  upon  oath  before  a  magiatrate,  lor  the 
purpoee  of  having  It  recorded,  and  the  certificate  of- the  magistrmte  of  its  due 
pobatsrupon  such  testimony,  are  certainly  enUtied  to  more  Height  as  evidence, 
then  the  mere  unexplained  proof  of  the  hand-writfaig  of  a  witneas  after  his 
death;  The  one  affords  only  a  presumptfon  of  the  due  execution  of  the  deed, 
ftom  the  mere  fact  that  the  signature  of  the  witneas  is  to  the  attnslaiieo 
daoae;  the  other  is  a  deliberate  aiBrmation  by  the  witneas,  upon  oath,  before 
a  competent  tribunal,  of  the  material  facts  to  prove  the  execution. 

Whenever  evidence  is  oHered  to  the  Jury,  which  is  In  its  nature  prima  ftde  prooA 
or  presumptive  proof.  Its  cliaraeter,  aa  such,  ought  not  to  be.disregarded;  and 
no  eoort  has  a  tight  to  direct  the  Jury  to  disregard  it,  or  to  view  it  under  a  dif- 
ferent aspect  ftom  tliat  hi  which  it  is  actually  preaented  to  them.    Whatever 
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Just  fneuenee  l(  may  deriva  from  that  chanettr,  the  jory  hare  a  right  to  givo 
It;  aod  Id  regard  to  the  order  in  wliieb  they  ahall  eonfidor  the  arideoce  in  a 
cause,  aod  the  inaoner  in  which  they  sball  weigh  it,  the  law  has  submitted  it 
to  thenr  to  decide  for  theoMelves;  and  any  Interference  with  thl«  right  would 
he  an  io?asioii  of  their  privlloge  to  respond  to  matters  of  ftct 

THIS  ctM  came  before  the  court  on  a  writ  of  error  to  the  cir- 
euit  court  of  the  United  States  for  the  southern  district  of  New 
York- 

In  that  court,  the  defendants  in  error  instituted  an  action  of 
ejectment  to  i^cover  from  the  defendant  a  tract  of  land  situated 
in  the  town  of  Carmel,  in  the  county  of  Putnam,  in  the  state 
of  New  York. 

The  title  exhibited  by  the  plaintiff  on  the  trial  in  the  circuit 
court,  was  the  same  with  that,  an  abstract  of  which  is  given  in 
the  case  of  Carver  y.  Jacksomex  dem.  of  Astor  et  al.  4  Peters, 
1.  It  was  founded  on  a  patent  from  William  the  third  to 
Adolph  Philipse,  dated  17th  June  1697,  for  a  large  tract  of 
land,  including  the  premises,  situated  in  the  then  province, 
now  the  state  of  New  York.  Frederick  Philipse,  the  great 
nephew  and  heir  at  law  of  the  patentee,  Adolph  Philipse,  to 
whom  the  land  granted  by  the  patent  had  descended,  devised 
his  estate  in  fee  tail  to  his  four  children,  in  equal  parts.  One 
of  the  children  of  Frederick  Philipse  having  died  soon  after 
her  father,  and  the  whole  estat(e  having,  by  a  common  recovery 
suffered  in  1753  by  the  three  surviving  children,  become  vested 
jointly  in  them  in  fee  simple,  a  partition  of  all  the  lands  under 
the  patent  was  made  in  1754,  by  which  certain  portions  o/ the 
same  were  allotted  to  the  respective  surviving  devisees  of  Fre- 
derick Philipse,  in  severalty,  Mary  Philipse  being  one  of  the 
parties  to  the  said  partition.  Mary  Philipse,  otie  of  the  said 
devisees,  afterwards  intermarried  with  Colonel  Roger  Morris. 

The  plaintiffs  gave  in  evidence*  deed  dated  on  the  13th  Ja- 
nuary  1758,  purporting  to  be  a  marriage  settlement  executed 
by  Mary  Philipse  and  Roger  Morris,  of  the  first  andse^nd 
part,  and  by  Johanna  Philipse  and  Beverlev  Robinson  of  the 
third  and  fourth  parts.     See  4  Peters,  7. 

The  plaintiffs  then  proved  a  title  in  them,  by  regular  coft- 
veyances*  from  the  children  and  heirs  of  Roger  Morris  and 
Mary  his  wife,  they  being  deceased;  having  also  proved  that 
the  persons  under  whom  tho  said  title  was  held,  were  such  chil- 
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dren  and  heirs.  Roger  Morris  sod  M^ry  his  wife  were  tt- 
tainted  by  sn  act  of  the  legislature  of  New  York,  passed  28d 
October  1779. 

The  plaintiffs  gaye  in  evidence  by  seyeral  witnesseSy  and  by 
the  production  of  receipts  for  rent,  that  Roger  Morris,  for  se- 
veral years  before  the  war  of  the  revolution,  was  in  possession 
of  certain  lots,  part  of  the  estate  held  by  Mary  his  wife  at  the 
time  of  her  marriage,  and  when  the  marrisge  settlement  deed 
was  executed;  one  of  which  lots,  No.  5,  was  that  for  which 
this  ejectment  wu  instituted. 

Joseph  Crane  proved  that  his  father  lived  on  the  farm  now 
occupied  by  the  defendant,  part  of  lot  No.  5,  under  Roger 
Morris,  from  before  the  war  of  the  revolution;  and  continued 
in  the  occupation  thereof  until  his  death, 

A  deed  from^the  commissioners  of  forfeited  estates,  executed 
according  to  the  act  of  assembly  of  New  York,  passed  22d 
October  1779,  produced  by  the  defendant,  on  notice,  was  read 
in  evidence;  by  which  the  said  commissioners,  on  the  Ist  day 
of  June  1780,  conveyed  the  premises  in  question,  being  part 
of  No.  5  in  this  buit,  to  John  Crane;  who,  on  the  26th  day  of 
September  1826,  conveyed  the  same  by  deed,  produced  on 
the  same  notice,  to  the  defendant 

Upon  these  proofsthe  plaintiff  rested  his  case.  The  coun- 
sel for  the  defendant  thereupon  objected,  and  insisted  that 
unless  the  deed  called  a  marriage  settlement  deed  was  accom* 
panied  or  preceded  by  a  lease,  the  plaintiff  could  not  recover 
in  this  action;  that  without  a  lease,  the  said  deed  could  only 
operate  as  a  deed  of  bargain  and  sale;  and  the  statute  of  uses 
would  only  execute  the  first  use  to  the  bargainees,  Johanna 
Philipse  and  Beverley  Robinson,  who  took  the  legal  estate  in 
tlie  land;  and  that  the  plaintiff  could  not  recover  without  pro- 
ducing the  lease  or  accounting  for  its  non-production. 

^And  because  no  lease  had  been  produced,  and  no  evidence 
given  to  account  for  its  non-production,  the  counsel  for  the  de- 
fondant  moved  the  circuit  court  to  non-suit  the  plaintiff;  but  the 
said  circuit  eourt,  before  the  said  justice  and  judge,  then  and 
there  overruled  the  said  objection,  and  refused  to  grant  the'  said 
motion  for  a  non-suit,  and  decided  that  the  said  plaintiff  was 
entitled  to  recover  without  producing  any  lease,  or  acconnting 
for  its  non-prodaetion,  inaMniieh  u  the  recital  in  the  release 
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wu  eridence  of  such  a  lease  having  been  executed;  to  whieh 
said  opinion  and  decision  of  the  said  circuit  court  the  counsel 
for  the^id  defendanty  then  and  there  on  the  said  trial,  ex- 
cepted. And  thereupon  the  coujisei  for  the  said  defendant,  to 
maintain  and  prove  the  said  issue  on  his  part,  produced  and 
read  in  evidence  conveyances  bj  way  of  lease  and  release  sev- 
erally, dated  26th  September  1765,  and  18th  September  1771; 
which  were  given  in  evidence.  The  leases  were  executed  by 
Roger  Morris,  and  by  Roger  Morris  and  Mary  his  wife,  for- 
merly Mary  Philipse;  and  the  releases  by  Roger  Morris  and 
wife,  to  William  Hill,  Joseph  Merrit,  and  James  Rhodes. 
These  deeds  did  not  mention  or  profess  to  be  made  under  or  in 
pursuance  of  any  deed  or  deeds  of  marriage  settlement,  or  that 
they  were  made  in  the  execution  of  any  power.  And  by  the 
releases  Roger  Morris  covenanted  for  himself  and  his  neirs^ 
that  he  wasWawfully  seised  of  the  premises  granted  in  fee  sim- 
ple, and  thai  he  had  good  right,  full  power,  and  lawful  author- 
ity,, to  grant,  bargain,  and  sell  the  same  as  aforesaid;  and  the 
said  releases  also  contained  the  usual  covenants-for  quiet  enjoy- 
ment, against  all  former  incumbrances;  and  grants  of  general 
warranty  and  for  further  assurance.  The  parties  of  the  first 
part  in  the  said  releases  were  described  as  follows: 

<<  Between  the  honourable  Roger  Morris,  of  the  city  of  New 
York,  E^squire,  and  Mary  his  wife,  late  Mary  Philipse,  one 
of  the  daughters  and  devisees  of  the  honourable  Frederick 
Philipse,  JBsquire,  deceased,  of  the  one  part:"  and  the  de- 
scription of  the  land  granted,  commenced  as  follows,  to  wit: 
<<  all  that  certain  farm  and  plantation,  situate,  lying,  and  being 
in  the  county  of  Duchess  aforesaid,  and  known  and  dlstin* 
guished  by  farm  number  thirty-six  of  lot  number  five,  of  the 
lands  formerly  granted  by  letters  patent  to  Adolph  Philipse, 
E^squire;  from  whom  the  same  descended  to  the  said  Frederick 
Philipse,  Esquire,  as  his  heir  at  law;  the  lands  so  granted  by 
the  same  letters  patent,  being  usually  called  and  known  by 
the  several  names  of  Fredericksburgh,  and  Philipse  upper 
patent,  which  said  farm  or  plantation,  number  thirty-six> 
begins,"  Ace. 

The  counsel  for  the  defendant  then  read  in  evidence  a  deed 
of  partition  executed  by  the  devisees  of  Frederick  Philipse, 
before  the  intermarriage  of  Roger  M-orris  and  Mary  Philipse, 
Vol.  VI.-^  A 
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tod  Henry  Beekmtn  and  others,  executed  January  18, 1758, 
by  which  the  boundary  line  between  the  patent  to  Adolph 
Philipae  and  colonel  Henry  Beekman  was  declared  and  estab- 
Ibhed.  Also,  an  exemplification  of  a  deed  dated  18th  Feb- 
ruary 1771,  between  Roger  Morris  and  others,  relative  to  the 
lines  of  the  patent  to  Adolph  Philipse,  and  those  of  other 
patents  for  adjoining  lands. 

The  counsel  for  the  defendant  then  produced  and  read  in 
evidence,  certain  improving  leases  for  lifci  executed  by  Roger 
Morris  and  Mary  his  wife,  for  parts  of  the  land  held  by  the 
said  Mary  under  the  patent  to  Adolph  Philipse,  and  the  deed 
of  partition.  These  leases  were  severally  dated  on  the  23d 
October  1765,  on  the  Slst  day  of  June  1779,  16th  June  177S. 

The  counsel  for  the  defendant  then  produced  and  read  in 
evidence,  the  books  of  records  from  the  office  of  the  register  of 
the  city  and  county  of  New  York;  from  which  it  appeared 
that  deeds  and  conveyances  of  land  (as  well  as  various  other 
instruments  in  writing)  had  been  acknowledged  by  the  grantors, 
or  proved  by  the  sutMcribing  witness,  and  recorded  from  a 
period  anterior  to  the  year  1758  down  to  the  close  of  the  i^ar 
of  the  revolution;  and  that  during  the  whole  period  of  the 
war,  except  frohi  March  to  September,  in  the  year  17B3,  deeds 
had  been  acknowledged  or  proved,  and  recorded;  but  from 
March  1, 1789,  to  March  17,  1784,  no  deeds  had  been  record* 
ed;  some  of  which  were  acknowledged  or  proved  before  the 
members  of  his  majesty's  council,  others  before  aldermen, 
of  the  said  city;  some  before  masters  in  chancery,  and  others 
before  the  judg^  of  county  courts  in  other  counties:  and  (it 
also  appeared  that  deeds  of  lands,  in  other  counties  of  the  state, 
were  recorded  in  the  city  and  county  of  New  York;  and  it 
also  appeared,  as  to  the  deeds  proved,  before  and  afler  the 
close  of  the  war  (and  of  the  last  class  a  considerable  number 
had  been  proved  before  Judge  Hobart),  that  the  certificates  of 
proof  stated  the  delivery,  as  well  u  the  execution  of  the  deed. 

The  particular  character  of  the  deeds  and  conveyances  wu 
not  examined  into  or  stated;  but  the  records  were  produced 
for  the  purpose  of  showing  the  fact  of  the  proving  and  record- 
ing of  deeds  and  conveyances,  and  the  form  or  manner  in 
which  it  was  done. 

And  thereupon  the  plaintiflT  read  in  evidence  a  part  of  the 
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deposition  of  Thomas  Barclay,  in  which  he  testified  that  he 
knew  Colonel  Roger  Morris,  and  his  wife  Mary,  about  the 
.year  1759;  they  were  then  married,  and  lived  in  the  city  of 
New  York. 

And  hereupon,  the  proofs  having  closed,  and  the  counsel 
for  both  parties  having  summed  up  the  said  cause  to  the  jury, 
the  counsel  for  the  plaintiff  submitted  to  the  said  circuit  court 
the  following  points: 

1.  That  the  acts  or  declarations  of  the  parties  to  the  settle- 
ment, after  the  birth  of  the  children,  form  no  ground  of  pre- 
sumption in  this  action  against  the  delivery  of  the  settlement 
deed. 

2.  That  Roger  Morris  stood  in  the  character  of  a  grantee 
in  that  deed,  and  that  a  possession  of  the  deed  by  him  is  evi- 
dence of  its  deliv^ery,  because  the  settlement  gave  him  a  larger 
interest  in  the  lands  than  his  mere  marital  rights. 

3.  That  the  actual  signing  and  sealing  of  this  deed  by  Be- 
verley Robinson  and  Johanna  Philipse,  as  well  as  by  the  other 
parties,  and  the  attestation  by  the  subscribing  witnesses,  that 
the  deed  ivas  signed,  sofiled,  and  delivered  in  their  presence, 
by  all  the  parties,  as  proved  on  the  part  of  the  plaintiff^  are  in 
judgment  of  law  complete  evidence  of  such  delivery,  and  of  an 
acceptance  of  the  estates  therein  granted  and  limited. 

And  thereupon  the  counsel  for  the  defendant  aubmitted  to 
the  said  circuit,  court;  the  following  points  in  writing,  on  the 
question  of  a  delivery  of  the  settlement  deed  of  January  13, 
1758;  upon  which  points  the  said  counsel  prayed  th^  said  cir- 
cuit court  to  charge  and  instruct  the  jury,  as  matters  of  law 
arising  upon  the  proofs  and  allegations  of  the  parties. 

I.  That  it  was  necessary  lo  the  validity  of  the  deed  that  it 
should  have  passed  into  the  hands  of  the  trustees,  or  on6  of 
them,  or  some  person  for  them,  with  the  intent  that  it  should 
take  effect  as  a  conveyance. 

(8. )  It  is  not  enough  that  the  trustees,  as  well  as  the  other 
parties,  signed  and  sealed,  unless  the  deed  was  also  delivered 
to  and  accepted  by  them,  or  some  person  on  their  behalf. 

II.  The  evidence  arising  from  the  ^proof  of  the  deed  by 
William  Livingston,  in  1787,  is  no  stronger  than  that  arising 
from  the  proof  of  the  hand-writing  and  death  of  the  subscrib- 
ing witnesses. 
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(0.)  In  either  case  it  is  only  prima  facie  evidence,  or  evi- 
dence from  which  a  delivery  may  be  presumed,  and  may  be 
rebutted  by  direct  or  circumstantial  evidence,  which  raises  a 
contrary  presumption. 

III.  That  in  the  absence  of  all  proof,  that  the  trustees,  or  any 
other  person  for  them,  ever  had  the  deed,  and  there  being  no 
proof  of  a  holding  under  it,  the  fact  that  the  deed  came  out  of 
the  hands  of  Morris,  in  1787,  is  sufficient  of  itself  to  rebut  any 
presumption  of  a  delivery  arising  from  the  proof  of  the  deed 
by  William  Livingston,  or  the  proof  of  the  hand-writing  and 
death  of  the  subscribing  witnesses. 

IV.  If  the  jury,  from  the  evidence,  believe  that  the  deed 
was  signed  and  sealed  on  the  day  of  its  date,  and  that  all  Wil- 
liam Livingston  and  Sarah  Williams  witnessed  was  what  took 
plaee  at  that  time,  and  that  the  deed  was  not  delivered  before 
the  execution  of  the  Beekman  deed,  on  the  ISth  of  January 
1758,  then  there  is  no  evidence  of  a  delivery. 

(8.)  It  being  conceded  by  the  plaintiff's  counsel,  that  the 
deed  was  not  delivered  at  the  time  of  (he  execution  of  the 
Beekman  deed,  on  the  18th  of  January  1758,  then,  if  the  jury 
believe  the  deed  was  signed,  sealed  and  witnessed/  on  the  day 
it  bears  date,  there  is  no  evidence  of  a  delivery. 

(3.)  If  the  jury  believe  the  deed  was  not  delivered  on  the 
day  it  was  signed,  sealed,  and  witnessed,  then  there  is  no  evi- 
dence of  a  delivery. 

y.  The  acts  and  omissions  of  Morris  and  wife,  so  far  as 
they  go  to  induce  the  belief  that  the  deed  was  not  perfected 
by  a  delivery,  are  of  the  same  force  and  effect  against  the  chil- 
dren and  their  grantee,  as  they  would  be  against  Morris  and 
wife  themselves. 

VI.  The  jury,  in  judging  of  the  acts  said  to  be  hostile  to 
the  settlement  deeds,  if  they  may  determine  with  what  intent 
those  acts  were  done,  must  gather  that  intent  from  the  acts 
themselves. 

VII.  Although  the  deeds  to  Hill,  Merritt,  and  Rhodes, 
would,,  in  law,  be  a  good  execution  of  the  power  contained  in 
the  settlement  deed,  supposing  that  to  have  been  duly  deliver- 
ed; yet  upon  the  question  whether  that  deed  was  or  was  not 
perfacted  by  a  delivery,  those  deeds  contain  evidence  that  the 
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parties  were  actiDg  as  the  owners  of  the  land  in  feey  and  not 
as  tenants  for  life  executing  a  power. 

VIII.  The  evidence  upon  the  one  side  or  the  other  should 
not  be  submitted  to  the  jury  as  prima  facie  or  presumptive 
evidence,  either  for  or  against  a  delivery;  but  the  jury  should 
consider  and  weigh  the  whole  evidence  together,  and  from  the 
whole,  determine  whether  or  not  the  deed  was  delivered. 
'  And  thereupon  the  opinion  of  the  said  circuit  court  upon 
the  points  submitted  on  the  part  of  the  defendant  was  delivered 
in  substance  as  follows: 

To  the  first  point,  and  the  second  brapch  of  it,  the  said 
eourt  gave  the  instructions  as  asked  on  part  of  the  defendant 

Upon  the  second  of  the  said  points^  the  said  circuit  court 
overruled  and  refused  to  give  the  same  to  the  jury;*  to  which 
said  opinion  and  decision  of  the  said  circuit  court,  the  counsel 
for  the  defendant,  then  and  there  on  the  said  trial,  alsa  ex- 
cepted. 

Upon  the  second  branch  of  the  said  second  point,  the  said 
circuit  court  gave  the  ipstructions  as  follows:  the  proof  by 
William  Livingston,  and  the  proof  of  the  hand*writing  and 
duath  of  the  witnesses,  are  only  prima  facie  evidence,  from 
which  a  delivery  may  be  presumed,  and  may  be  rebutted  by 
direct  or  circumstantial  evidence,  which  raises  a  contrary  pre- 
sumption. 

Upon  the  said  third  point,  the  said  circuit  court  overruled 
and  refused  to  give  the  instructions  therein  prayed  (ot  to  the 
jury;  to  which  said  decision  and  opinion  of  the  said  circuit 
court,  the  counsel  for  the  defendant,  then  and  there  on  the 
said  trial,  also  excepted. 

Upon  the  said  fourth  point,  the  said  circuit  court  overruled 
and  refused  to  give  the  instructions  therein  prayed  for  as  mat- 
ter of  law,  but  that  it  was  evidence  for  the  consideration  of  the 
jury;  to  which  said  opinion  and  decision  of  the  said  circuit 
eourt,  the  counsel  for  the  defendant,  then  and  there  on  the 
said  trial,  also  excepted. 

Upon  the  second  branch  of  tho  said  fourth  point,  the  said 
court  overruled  and  refused  to  give  the  instruction  therein  pray- 
ed for  to  the  jury,  saying  that  such  supposed  concession  was 
denied  by  the  plaintiff's  counsel,  and  they  refused  to  give  any 
instruction  thereon;  to  which  said  opinion  and  decision  d^tbe 
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iai4  circuit  court,  the  counsel  for  the  defendant,  then  tod  there 
on  the  said  trial,  also  excepted. 

Upon  the  third  branch  of  the  said  fourth  point;  the  said  cir- 
cuit court  overruled  and  refused  to  give  the  instruction  therein 
prayed  for  to  the  jury;  to  which  said  opinion  and  decision  of 
the  said  circuit  court,  the  counsel  for  the  defendant,  then  and 
there  on  the  said  trial,  also  excepted. 

Upon  the  said  fifth  point,  the  said  circuit  court  gave  the  in- 
•tniction,  as  prayed  for,  to  the  jury. 

Upon  the  said  sixth  point,  the  said  circuit  court  overroled 
and  refused  to  give  the  instruction  therein  prayed  for  to  the 
Jury,  without  adding  to  the  said  point  the  following  words, 
to  wit,  <<  connected  with  the  other  evidence  in  the  cause;'' 
and  with  that  addition,  gave  the  said  instruction  to  the  jury; 
to  which  said  opinion  and  decision  of  the  said  circuit  court, 
the  coiinsel  for  the  defendant,  then  and  there  on  the  said  trial, 
also  exeq>ted. 

Upon  the  said  seventh  point,  the  said  circuit  court  overruled 
and  refused  to  give  the  instruction  u  prayed,  but  gave  the  io- 
struction  following:  « although  the  deeds  to  Hill,  Merritt, 
and. Rhodes,  would  in  law  be  a  good  execution  of  the  power 
contained  in  the  settlement  deed,  supposing  that  to  have  been 
delivered;  yet,  upon  .the  question  of  whether  that  deed  was  or 
was  not  perfected  by  delivery;  those  deeds  are  competent  evi- 
dence, from  which  the  jury  may  judge  whether  Morris  and 
hh  wife  intended  to  act  u  if  no  marriage  settlement  had  been 
.  executed,  or  under  the  power  contained  in  the  marriage  set- 
dement;"  to  which  said  opinion  and  decision  of  the  said  dr- 
cuit  court  the  counsel  for  the  defendant,  then  and  there  on  the 
iaid  trial,  also  excepted. 

Upon  the  said  eighth  point,  the  said  circuit  court  overruled 
tod  refused  to  give  the  instruction  therein  prayed  for  to  the 
jury;  to  which  said  opiolonaod  deeinon  of  the  said  circuit 
e^urt,  the  counael  for  the  defendant,  then  and  there  on  the 
nid  trial,  ako  excepted. 

And  the  opinion  of  the  said  eireait  court,  upon  the  points 
salimitted  by  the  counsel  for  th^  plaintil^  wu  delivered  in 
•abetanoe  u  follows,  to  wit: 

Upon  the  fint  of  tboee  points^  that  the  acts  of  Morris  ind 
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wife  were  proper  evidence  to  be  considered  by  the  jury  in 
determining  whether  the  settlen^ent  deed  was  delivered  or  not 

ITpon^  the  second  of  those  points,  that,  strictly  speaking, 
Morris  could  neither  be  considered  as  grantor  or  grantee  in 
the  settlement  deed,  and  therefore  the  mere  possession  of  the 
deed  by  him  was  no  affirmative  proof  on  either  side  as  to  the 
fact  of  delivery;  to  which  said  opinion  and  decision  of  the 
said  circuit  court,  the  counsel  for  the  defendant,  then  and 
there  on  the  said  trial,  also  excepted. 

Upon  the  third  of  those  points,  that  if  by  ^<  complete  evi- 
dence," it  was  intended  that  the  plaintiff's  evidence  was  con- 
clusive, or  such  as  could,  not  be  controverted,  the  said  instruc- 
tion should  not  be  given  to  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff  in  the.  ejectment, 
and  judgment  having  .been  entered  thereon,  the  defendant 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Beardsley  and  Mr  Hoffman  for 
the  plaintiff  in  error;  and  by  Mr  Ogden  and  Mr  Wirt  for  the 
'lefendant. 

The  counsel'for  the  plaintiff  in  error  presented  the  following 
points  for  the  consideration  of  the  court,  which  were  fully  ar- 
gued by  the  counsel  for  the  defendanL 

The  plaintiff  below  should  have  been  nonsuited. 

1.  Unless  the  marriage  settlement  release  of  1758,  was  ac- 
companied or  preceded  by  a  lease,  it  could  only  operate  as  a 
deed  of  bargain  and  sale,  and  the  statute  of  uses  could  only 
execute  the  first  use« 

3.  The  recital  of  a  lease  in  the  release,  was  competent  evi- 
dence to  prove  that  a  lease  was  originally  executed^  but  was 
not,  until  the  non-production  of  the  lease  was  accounted  for, 
competent  evidence  of  the  contents  of  such  lease.  The  lease 
therefore  should  have  been  prod:iced  or  its  non-production 
accounted  for. 

The  court  erred  in  instructing  the  jury  <<  that  strictly  speak^ 
iog  Morris  could  neither  be  considered  as  grantor  or  grantee 
in  the  settlement  deed.  *' 

The  court  erred  in  instructing  the  jury  that  the  mere  possess- 
ion of  the  deed  by  Morris  was  no  affirmative  proof  on  either 
side  as  to  the  fact  of  delivery. 
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The  oourt  erred  in  refutiDg  to  instniet  the  juiy  Ihet  the  eri* 
deooe  arisiDg  from  the  proof  of  the  settlement  deed  by  WiUiaiii 
Liyittgfitony  in  1787,  wa«  no  stronger  than  that  arising  from 
die  proof  of  hand  writing  and  death  of  the  sabscriblng  wit* 


Tlie  eooit  erred  in  refosing  to  instrott  the  jury  that  in  the 
absence  of  all  proof  that  the  trustees,  or  any  other  person  for 
them^  ever  had  the  settlement 'deed,  and  there  being  no  proof 
of  a  holding  under  it,  the  fact  that  it  came  out  of  the  hands  of 
Morris  in  1787,  is  suffieient  of  itself,  to  rebut  any  presumption 
of  a'deliyery  arising  from  the  proof  of  the  deed  by  William 
LiFingston,  or  the  proof  of  the  hand  writing  and  death  of  the 
subscribing  witnesses. 

The  court  erred  in  refusing  to  instruct  the  jury,  that  if  they 
believed  the  deed  was  signed  and  sealed  on  the  day  of  its  date^ 
and  that  all  WilHam  IJVingston  and  Sarah  Williams  witnessed 
was  what  took  place  at  that  ttme^  and  that  the  deed  waa  not 
deUvered  before  the-Beekman  deed  on  the  18th  January  1758f 
then  there  was  no  eridenoe  of  a  deliveiy. 

Tlie  court  erred  in  refusing  to  instruct  (he  jury,  that  if  they 
believed  the  deed  was  not  delivered  on  the  day  it  was  iigned, 
sealed  and  witnessed,  then  there  was  no  evidence  of  a  delivery. 

The  court  erred  in  refusing  to  instruct  the  jury,  unquaUfi' 
edljff  that  in  judging  of  the  acts  said  to  be  hostile  to  the  deliv- 
ery of  the  setUenfent  deed,  if  they  were  to  determine  the 
intent  with' which  those  acts  were  done,  they  must  gather  that 
intent  solely  frojo  the  acts  themselves. 

The  court  erred  in  refusing  to  instruct  the  jury,  that  the 
deeds  to  Hill,  Merritt  and  Rhodes,  oontained  evidence  that  the 
parties  were  acting  u  owners  of  the  land  in  fee,  and  not  as 
tenants  for  life. 

The  court  erred  in  refusing  to' instruct  the  jury,  that  they 
should  not  look  at  the  evidence  upon  one  side  or  the  other,  a* 
prima  facie  or  presumptive  evidence,  either  for  or  against  a 
delivery;  but  that  they  should  consider  and  weigh  the  whole 
evidence  together,  an^,  from  the  toAofe,  detenhine  whether  or 
not  the  deed  was  delivered. 


Mr  Justice  Stoat  delivered  the  opinion  of  the  Court 
Many  of  the  questions  which  have  been  discussed  in  thin 
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caw  trooe  in  the  sail  of  Canrer  ▼.  Jackioo,  ex  dem.  of  Aator 
et  al.,  4  Peters^a  Rep.  1;  which  waa  founded  upon  the  aame 
title,  and  aubstantially  upon  the  aame  evidence  u  is  presented 
in  the  present  reeord.  As  upon,  a  deliberate  review  we  are 
entirely  satisfied  with  the  opinion  and  judgment  pronounced 
on  that  occasion  (which  was  indeed  most  thoroughly  and 
anxiously  considered),  we  do  not  propose. to  go  at  large  into 
the  reasoning  now;  but  to  confine  ourselves  to  the  new  grounds 
of  argument,  which  have  been  so  earnestly  pressed  upon  the 
court,  and  to  the  instructions  prayed  and  refusedy  or  given  by 
the  circuit  court  to  the  prejudice  of  the  plaintiff  in  error. 

In  the  progress'of  the  cause,  after  the  plaintiff  had  given  the 
evidenoe  in  support  of  his  cause,  the  counsel  for  the  defendant 
insisted,  ^  that  unless  the  deed,  called  the  marriage  settlement 
deed,  which  was  given  in  evidence,  was  accompanied  or  pre- 
ceded by  a  lease,  the  plaintiff  could  not  recover  in  this  action; 
that  without  a  leaae,  the  said  deed  could  only  operate  as  a  bar- 
gain and  sale,  and  the  statute  of  uses  could  only  executct  the 
first  use  t6  the  bargainees,  Johanna  Philipse  and  Beverle^ 
Robinson,  who  took  the  legsl  estate  in  the  land,  and  that  the 
plaintiff  could  not  recover  without  producing  the  lease,  or 
accounting  for  its  non-production.  And  because  no  lease  had 
been  produced,  and  no  evidence  given  to  account  for  ita  non- 
production,  the  counsel  for  the  defendant  moved  the  circuit 
court  to  nonsuit  the  plaintiff;  but  the  circuit  court  overruled  the 
objection,  and  refused  to  grant  the  motion  for  a  nonsuit;  and 
decided  that  the  plaintiff  was  entitled  to  recover  without  pro- 
ducing any  lease,  or  accounting  for  its  non-production,  inasmuch 
ss  the  recital  in  the  release  was  evidence  of  such  a  lease  having 
been  executed;''  to  which  opinion  and  decision  the  defendant 
excepted*  This  constitutes  the  subject  matter  of  the  first 
ground,  now  assigned  ibr  error  on  behalf  of  the  defendant  he- 
fore  this  court. 

It  might  be  a  sufficient  answer  to  the  motion  for  a  nonsoiti 
to  declare  that  the  circuit  court  had  no  authority  whatsoever 
to  order  a  peremptory  nonsuit  against  the  will  of  the  plaintiff 
This  point  has  been  repeatedly  settled  by  this  court,  and  is  not 
now  open  for  controversy.  Doe.  d.  Elmore  v.  Qryoaes,  1 
Peters,  469.  D'Wolf  v.  Rabaud,  5  Peters,  476.  But  iode- 
pendent  of  this  ground,  which  would  be  conclusive,  there 
Vol.  VL— 4  B 
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if  another  which  fleenu  equally  go;  and  that  ii,  that  it  called 
upon  the  court  to  decide  upon  the  nature  and  efEset  of  the 
whole  eridence  introduced  in  support  of  the  plaintiff*s  caae, 
part  of  which  was  necessarily  of  a  presumptiFe  nature,  and 
capable  of  being  urged  with  more  or  less  effect  to  the  jury. 
It  is  to  be  recollected  that  the  marriage  settlement  deed  was 
dated  and  purported  to  be  executed  in  January  ITSS,  and 
was  designed  to  operate  as  a  conreyance  by  way  of  lease 
and  release,  and  the  sole  object  of  the  lease  was  to  give  effect 
to  the  releasoi  as  a  common  law  conveyance,  and  not  as  a  mere 
bargiin  and  sale.  It  ststed,  ^  that  in  consideration  of  a  mar- 
riage intended  to  be  had  and  solemnised  between  the  said 
Roger  Morris  and  Mary  Philipse  (two  of  the  parties  to  the 
indenture),  and  the  settlement  hereafler  made  by  the  said  Roger 
Morris  on  the  ssid  Mary  Philipse,  and  for  and  in  considera- 
tion of  the  sum  of  five  shiUings,  fce.  ftc.,  the  said  Mary  Phil- 
ipse hath  granted,  Sec  and  by  these  presents  doth  grant,  ftc 
unto  the  said  Johanna  Philipse  and  Beverley  Robinson  (the 
trustees  under  the  settlement),  in  their  actual  posaes^Um,  now 
being  by  virtue  qfa  bargain  and  sale  to  them  thereof,  made 
for  one  whole  year,  by  indenture  bearing  date  the  day  next 
btfore  the  day  qfthe  date  qf  these  presente,  and  by  force  qf 
the  statute  for  tranrferring  of  uses  into  possession^  and  to 
their  heirs,  all  those  several  lots,^  &&''  The  recital,  there- 
fore, explicitly  admits  the  existence  of  the  lease  and  the  pos- 
session under  it,  and  bound  the  parties,  as  well  as  those  who 
as  privies  claim  under  them.  It  will  be  recollected  also,  that 
the  trial  of  the  present  ease  was  in  June  1830,  upwards  of 
seventy  years  after  the  date  of  the  lease,  which  wu  confessedly 
an  instrument  of  a  fugitive  and  temporary  nature,  and  in* 
tended  to  serve  merely  as  a  means  of 'giving  full  operation  to 
ihe  rdeaie.  Under  such  eireumstances,  if  no  other  objection 
existed  to  the  title,  the  bpse  of  time  would  alone  be  suiBcient 
to  justify  a  presumption  of  its  due  execution  and  loss,  and  non* 
production  by  the  plaintifl^  proper  to  be  1^  to  the  jury;  and 
thus  justify  the  court  in  refusing  a  nonsuit  In  the  ease  of 
Carver  v.  Jackson,  this  court  observed  that  such  a  recital  of  a 
lease  in  a  release,  may,  under  circumstances,  be  used  as  evi- 
dence even  against  strangera.  Thus,  <<  if  the  existence  and 
lees  of  the  lease  be  cstabliahed  by  other  evidence,  then  the 
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recital  is  tdmiisible  ai  lecondary  proof  ia  the  abtence  of  more 
perfeet  eiridenee,  to  establiah  the  contents  of  the  lease.  And 
if  the  transaction  be  an  ancient  one,  and  the  possession  has 
been  long  held  under  such  release  and  is  not  otherwise  to  be 
accounted  for,  then  the  recital  will,  of  itself,  under  such  cir- 
cumstances, materially  fortify  the  presumption,  from  lapse  of 
time  and  lenfjth  of  possession,  of  the  original  existence  of  the 
lease.''  In  the  present  case  there  was  prima  facie  eyidence of 
the  due  execution  of  the  release,  and  evidence  also  of  a  pos- 
session by  Morris  and  his  wife  of  the  premises  in  controversy 
for  many  years  afterwards,  consistent  with,  if  not  necessarily 
flowing  from  that  instrument  Under  such  circumstances  it 
would  have  been  unjustifiable  on  the  part  of  the  circuit  court 
to  have  directed  a  nonsuit,  the  effect  of  which  would  have 
been  to  have  excluded  the  jury  from  weighing  the  whole  evi 
dence,  even  if  the  case-  had  been  against  a  party  who  was  a 
staanger  to  the  title. 

But  the  defendant  is  in  no  just  sense  a  stranger  to  the  title. 
He  daims  in  privity  of  estate  by  a  title  derived  from  the 
state  of  New  York,  whose  sole  title  is  founded  upon  that  of 
Morris  and  his  wife,  and  is  subsequent  to  the  release.  The 
general  rule  of  law  is,  that  a  reei^l  of  one  deed  in  another, 
binds  the  parties,  and  those  who  claim  under  them  by  matters 
subsequent  Technically  speaking,  such  a  recital  operates  as 
an  estoppel,  which  works  on  the  interest  of  the  land,  and  binds 
parties  and  privies;  privies  in  blood,  privies  in  estate  and 
privies  in  law.  Between  siich  parties,  the  original  lease  need 
not  at  any  time  be  produced.  The  recital  of  it  in  the  release^ 
IS  conclusive.  .It  is  not  offered  as  secondary,  but  as  primary 
proof;  not  as  presumptive  evidence,  but  as  eviddiee  operating 
by  way  of  estoppel,  which  cannot  be  averred  agtinst,  and 
forms  a  muniment  of  the  title.  It  is  otherwise  where  the  re- 
cital is  offered  against  strangers  claiming  by  an  adverse  title,  or 
by  persons  claiming  from  the  same  parties  by  a  title  anterior 
and  paramount  In  such  cases  the  lease  itself  is  the  primary 
eYidenee;  and  its  loss  or  non-production  must  be  accounted  for 
before  the  recital  can  be  let  in  u  secondary  evidence  of  its  ex- 
ecution or  contents.  But  even  here  (ss  has  been  already  inti- 
aaated),  a  long  lapse  of  time  furnishes  a  reasonable  presump- 
tion of  the  loss.    The  argument  of  the  bar  is,  that  the  recital 


619  SUPREME  COURT. 

[CitM  ▼.  The  Leme  of  Morris  oc  al.  tpd  Ailor  et  tXJ] 

may  be  cooelufive  of  the  existence  of  the  lease  in  favour  of 
the  lessees,  but  not  for  or  against  any  other  persons  claiming 
under  them  by  distinct  conveyances.  If  the  recital  be  conclu* 
sive  in  favour  of  the  lessees,  it  must  be  equally  conclusive  in 
their  favour  as  releasees,  since  the  latter  works  upon  the  pos- 
session acquired  under  the  lease.  But  iu  truth,  the  recital  as 
an  estoppel  binds  all  privies,  where  claiming  by  the  same  or 
by  a  distinct  instrument  It  is  the  privity  whieh  constitutes 
the  bar,  and  not  the  fact  of  taking  by  the  very  deed  which 
contains  the  recital.  It  is  also  said  that  the  recital  of  a  lease 
in  a  release,  is  competent  evidiBuce  to  prove  that  the  lease  was 
originally  executed;  but  not  until  its  non-production  is  ae- 
oounted  for,  competent  evidence  of  the  contents  of  the  lease. 
If  the  iscital  of  a  lease  be  admitted  (o  be  good  evidence  of 
the  execution,  it  must  be  good  evidence  of  the  execution  of 
the  very  lease  stated  in  the  recital,  and  of  the  contents,  so  far 
as  they  are  stated  therein,  for  they  constitiiie  its  identity. 
But  the  argument  itself,  can  apply  only  where  the  recital  is 
offered  as  secondary  evidence.  In  the  present  case  it  is  ofEared, 
not  as  secondary,  but  as  primary  and  conclusive. 

*  This  whole  subject  underwent  a  more  elaborate  considera- 
tion of  this  court  in  the  case  of  Carver  v.  Jackson,  and  the 
doctrine  now  asserted,  wu  reasoned  out,  both  upon  principle 
and  authority.  The  language  of  the  eoort  upon  that  occuion 
was,  ^<  we  are  of  opinion,  not  only  that  the  recital  of  the  lease 
in  the  deed  of  marriage  settlement  was  evidence  between  these 
parties  (snd  the  present  defendant  is  in  a  similar  predicament), 
of  the  original  exiateoce  of  the  lease,  but  that  it  was  con- 
elusive  evidence  between  these  parties,  of  that  original  ex- 
istence; and  superseded  the  necessity  of  .introducing  any  other 
evidence  to  establish  it"  And  after  a  review  of  the  authori- 
ties, it  w^  added,  <<  we  think  then,  that  upon  authority,  the 
recital  of  the  lease  in  the  deed  of  release,  in  the  present  case, 
Was  conclusive  evidence  upon  all  persons  claiming  under  the 
parties  in  privity  of  estate,  u  the  present  defendant  in  eject- 
ment does  claim.  And  independently  of  authority,  we  should 
have  arrived  at  the  same  result  upon  principle;  for  the  recital 
constitutes  a  part  of  the  title,  and  establuhee  a  possesion  tin- 
der  the  lease  necessary  to  give  the  release  its  intended  qpera- 
tion.     It  works  upon  the  interest  in  the  land,  and  creates  an 
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eitoppei,  which  rons  whh  the  land  against  all  persons  in  pri- 
vity under  the  releasees.  It  was  as  much  a  muniment  of  the 
titlcy  as  any  covenant  therein  running  with  the  land.''  And 
it  was  then  added,  **  this  view  of  the  matter  dispenses  with  the 
necessity  of  examining  all  the  other  exceptions  as  to  the  na- 
ture and  sufficiency  of  the  proof  of  the  original  existence  and 
loss  of  the  lease,  and  of  the  secondary  evidence  to  supply  itn 
place.'* 

In  every  view  of  the  matter,  then,  the  non*suit  was  properly 
denied. 

The  next  error  assigned  grows  out  of  an  instruction  to  the 
jury,  ^ked  of  the  courts  by  the  counsel  for  the  plaintiff.  The 
prayer  was,  « that  Roger  Morris  stood  in  the  character  of  a 
grantee  in  the  deed  (the  settlement),  and  that  a  possession  of 
the  deed  by  him  is  evidence  of  its  delivery,  because  the  settle- 
ment g»ve  him  a  larger  interest  in  the  lands,  than  his  mere 
marital  rights."  The  court  refused  to  give  this  instruction, 
and  declared  that,  <f  strictly  speaking,  Morris  cpuld  neither  be 
considered  as  grantor  or  grantee  in  the  settlement  deed,  ai^d 
therefore  the  mere  possession  of  the  deed  by  him  wu  no 
affirmative  proof  on  either  side,  as  to  the  fact  of  delivery;"  to 
which  opinion  and  decision  the  counsel  for  the  defendant  ex- 
cepted. It  is  somewhat  singular  that  the  defendant  should 
have  excepted  to  the  refusal  to  grant  the  prayer  asked  by  the 
plaintiff,  since  the  remarks  made  by  the  court  seem  to  have 
been  rather  reasons  for  the  refusal,  thaii  an  instruction  to  the 
jury;  and  if  those  reasons  were  not  well  founded,  ft  was  no 
prejudice  to  the  defendant  But  waving  this  consideration, 
let  us  see  if  the  circuit  court  was  wrong  in  stating  that,  strictly 
speaking,  Morris  could  neither  be  considered  as  grantor  or 
grantee  in  the  settlement.  The  plaintiff  contended  that  he 
wu  exclusively  grantee,  and  the  defendant's  counsel  now  con- 
tend that  he  was  exclusively  grantor.  This  is  a  point  which 
oust  be  decided  by  an  examination  of  the  terms  of  the  settle- 
ment deed.  That  a  husband,  even  before  marriage,  may,  in 
virtue  of  the  marriage  contract  have  inehoate  rights  in  the 
estate  of  his  wife,  which,  if  the  marriage  is  comsummated, 
will  be  protected  by  a  eourt  of  equity  agtinst  any  antecedent 
contracts  and  conveyanoes  secretly  made  by  the  wife  in  fraud 
of  those  marital  rightSi  may  be  admitted;  but  they  are  mere 
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equities,  and  in  no  just  aenae  conatitute  any  legptl  or  equitable 
eatate  in  her  landa  or  other  property  antecedent  to  the  marriage. 
In  the  preaent  aettlement  deed,  which  is  by  indenture  tripiN 
tite,  Mary  Phih'pae  purports  to  be  the  party  of  the  first  part, 
Roger  Morria  of  the  aecond  part,  and  Johanna  Philipae  and 
Beverley  Robinaon  (the  truatees)  of  the  third  part  Mary 
Philipae  alone,  without  any  co-operation  on  the  par4  of  Mor- 
ria, purports  to  grant,  and  doea  grant  to  the  trustees,  all  the 
land  mentioned  in  the  deed  (including  the  premiaea  in  contro-' 
veray)  as  her  own  property,  upon  certain  uses  specified  in  the 
habendum,  and  among  othera  after  the  marriage,  to  the  uae  of 
heraelf  and  her  huaband  during  their  joint  liyea  and  the  life  of 
the  auryivor  of  them,  with  certain  subsequent  uaea  and  powera^ 
not  material  to  be  mentioned.  If  the  aettlement  deed  stopped 
here,  the  caae  would  be  too  plain  to  admit  of  doubt  Mary 
Philipae  muat,  in  law,  be  deemed  the  aole  grantor  of  the  land^ 
and  the  truateea  and  Morris  must  be  deemed  granteea,  and  to 
take  in  that  characte  exclusively.  In  the  close  of  the  inden- 
ture is  the  following  clauae:  <<and  the  aaid  Roger  Morris, 
for  and  in  conaideration  of  the  premiaea,  and  the  aum  of  five 
ahilling^  fcc,  doth  hereby  for  himself,  his  heira,  executors  and 
adminiatrators,  covenant,  promiae,  grant  and  agree,  to  and 
with  .the  aaid  Johanna  Philipae  and  Beverley  Robinaon,  their 
and  each  of  their  heira,  &c  fcc  that  in  caae  the  aaid  Mary 
Philipae  ahall  aurvive  him,  the  aaid  Roger  Morris,  that  then, 
and  in  aqeh  caae,  immediatdy  ajitr  his  death,  all  and  singu- 
lar the  moneys  and  personal  estate  whatsoever,  whereqf  he 
shall  die  possessed,  ahall  be  accounted  the  proper  money  and 
estate  of  the  aaid  Mary  Philipae  during  her  natural  life,  and 
after  her  deeeaae,  in  caae  there  be  no  iasue  begotten  between 
the  said  Roger  Morris  and  Mary  Philipae,  that  then  the  aaid 
moneyaaf^  personal  eatate  ahall  and  may  be  bad  and  taken  by 
the  executors  and  adminiatratora  of  the  aaid  Roger  Morria,  fte.; 
but  if  auch  child  or  children  ahall  aurvive  the  aaid  Roger  Moi^ 
ria  and  Mary  Philipae,  then  the  aaid  moneya  and  estate  to  be 
divided  among  them  io  auch  aharea  and  proportions  aa  be,  the 
aaid  Roger  Morria,  ahall  think  fit  at  any  time  hereafter,  by  hie 
laat  will  and- testament,  or  otherwise,  to  order  and  direct ''  It 
is  obvious  Tmm  tlie  language  of  thia  elauae,  that  it  can  operate 
only  by  way  of  covenant    It  conveya  no  present  interest  in 
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any  personal  property  whataoerer;  and  affects  to  dispose  only 
of  Ihe  moneys  and  personal  estate  of  which  Morris  shall  die 
possessed,  at  whatever  time  they  may  have  been  acquired.  It 
leaves  him  at  full  liberty  to  dispose  of  all  the  personalty  that 
he  shall  at  any  time  possess  during  his  life  time,  toties  quotiea. 
As  a  grant,  it  would  bb  otterly  void  from  its  uncertainly.  As 
a  covenant,  it  has  a  sensible  and  just  operation  in  favour  of  the 
trustees.  In  legal  contemplation,  then,  this  clause  makes 
Morris,  strictly  speaking,  only  a  covenantor,  and  not  a  grantor. 
But  as  to  the  real  estate  passed  to  the  trustees  by  the  indenture, 
to  which  alone  Uie  instruction  could  properly  spply,  he  was 
clearly  a  mere  grantee.  If,  therefore,  there  was  any  error  in 
the  circuit  court  on  this  point,  it  was  not  an  «rror  prejudicial 
to  the  defendant,  but  to  the  plaintiff,  as  to  its  bearing  on  the 
question  of  the  possession  and  delivery  of  the  settlement  deed. 
But  looking  to  the  whole  provisions  of  that  deed,  it  might 
well  be  stated)  that  strictly  speaking,  Morris  could  neither  be 
considered  as  grantor  or  grantee.  He  was  not  grantor  in  any 
sense,  except  ^s  to  the  personalty,  and  as  to  that,  he  was  pro- 
perly a  covenantor.  And,  technically  speaking,  at  the  time 
of  the  execution  of  the  deed,  the  trustees  were  the  grantees  :n 
the  deed,  though  by  the  operation  of  the  statute  of  uses,  the 
use  to  Morris,  carved  out  of  their  seisin,  drew  to  it  the  seisin 
and  possession  of  the  estate,  as  soon  as  that  use,  by  his  subse- 
quent marriage,  had  a  legal  existence.  Under  such  circum* 
stances,  the  direction  that  the  mere  possession  of  the  deed  by 
Morris  was  no  affirmative  proof,  on  either  side,  of  the  fact  oi 
the  delivery,  was  at  least  as  favourable  tolhe  defendants  asthp 
law  would  justify;  and  consequently,  he  has  nothing  to  com* 
plain  of. 

We  now  come  to  the  instructions  asked  of  the  court  by  the 
counsel  for  the  defendant  And,  in  the  first  place,  it  ia  argued^ 
that  the  court  erred  i.n  refusing  to  instruct  the  jury  that  **  the 
evidence  arising  from  the  proof  of  the  deed  of  William  Liv* 
ingston  in  1787,  is  no  stronger  than  that  arising  from  the 
proof  of  the  hand-writing  tad  death  of  the  subscribing  wif* 
nesses."  But  this  instruction,  so  asked,  is  not  upon'  any 
matter  of  law,  but  upon  the  mere  weight  of  evidence,  which 
the  court  was  not  bound  to  give,  and  which  was  matter  for 
the  .proper  consideration  of  the  jury.    But  if  it  had  been 
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otherwifle,  we  are  not  prepared  to  admit  that  the  instmetioo 
ought  to  hare  beea  given.  The  solemn  probate  of  a  deed  by 
a  witness  upon  oath  before  a  magistrate^  for  the  purpose  of 
baring  it  recorded,  and  the  certificate  of  the  magistrate  of  its 
due  probate  upon  such  testimonyi  are  certainly  entitled  to  move 
weignt  as  evidence,  than  the  mere  unexplained  proof  of  the 
band-writing  of  a  witness  after  his  death.  The  one  afibrds 
only  a  presumption  of  the  due  execution  of  the  deed  from  the 
mere  fact,  that  the  signature  of  th^  witness  is  to  the  attestation 
clause;  the  other  is  a  deliberate  affirmation  by  the  witness^ 
upon  oath,  before  a  competent  tribunal,  of  the  material  iacts  to 
prove  the  execution.  And  there  were,  in  the  present  eaae^ 
circumstances  which  (^ve  an  enhanced  value  and  weight  to 
thia  probate. 

In  the  next  place,  it  is  argti^d  that  the  court  erred  in  refus- 
ing to  give  the  instruction,  « that  in  the  absence  of  all  proof, 
that  the  trustees,  or  any  person  for  them,  ever  had  the  deed, 
and  there  being  no  proof  of  a  holding  under  it,  the  fact  that 
the  deed  came  out  of  the  hands  of  Morris  in  1787,  is  suffi- 
cient,  of  itself,  to  rebut  any  presumption  of  a  delivery  arising 
from  the  proof  of  the  deed  by  William  Livingston,  or  the 
proof  of  the  hand-writing  and  death  of  the  subscribing  wit- 
nesses." This  instruction  plainly  called  upon  the  court  to 
decide  mere  matters  of  fact,  which  were  in  controversy  before 
the  jury,  and  upon  the  assumption  of  such  matters  of  fact  to 
direct  Uie  jury  that  they  rebutted  dther  matters  of  fact  It 
was  no  part  of  the  duty  of  the  court  to  decide  upon  the  rela- 
tive weight  and  force  of  these  facts.  They  exclusively  be- 
longed  to  the  jury;  and  the  instruction  was  properly  refused. 

The  same  answer  may  be  given  to  the  refusal  to  give  the 
instructions  prayed  for  in  all  the  various  branches  embraced 
in  the  fourth  instruction  of  the  defendant  They  are  as,  fol- 
lows: 1.  <<  If  the  jury,  upon  the  evidence,  believe  that  the 
deed  was  signed  and  sealed  on  the  day  of  its  date,  and  that 
William  Livingston  and  Sarah  Williams  witnessed  what  took 
place  at  thA  time,  and  that  the  deed  was  not  delivered  before 
the  execution  of  the  Beekman  deed,  on  the  18th  of  January 
1758,  then  there  is  no  evidence  of  a  delivery.''  8.  <<  It  being 
conceded  by  the  plaintiff's  counsel,  that  the  deed  was  not  de- 
livered at  like  time  of  the  execution  of  the  Beekman  deed,  on 
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the  18th  of  January  1758,  then  if  the  jury  beliere  the  deed 
was  signed,  sealed  and  witnessed  on  tlie  day  it  bears  date, 
there  is  no  evidence  of  a  delivery. "  3.  <<  If  the  jury  believe 
the  deed  was  not  delivered  on  the  day  it  was  signed,  sealed 
and  witnessed,  then  there  is  no  evidence  of  a  delivery.'' 

The  supposed  concession  by  the  plaintiff's  counsel,  was  utterly 
denied  by  them  at  the  time;  and  of  course  was  properly  deemed 
by  the  court  as  out  of  the  case.  The  whole  scope  of  all  tl^ese 
instructions  was  to  call  upon  the  court  to  decide,  as  matter  of 
lew,  upon  the  evidence  before  the  jury,  what  portion  of  it  was 
or  was  not  proof  of  a  delivery  of  the  deed,  and  how  far  certain 
supposed  facts  controlled  or  might  control  the  effect  of  all  the 
other  evidence  upon  the  same  point.  There  was  positive  evi- 
dence before  the  jury  of  the  delivery  of  the  deed,  from  the 
probate  of  it  by  Governor  Livingston  before  Judge  Hobart 
How  then  could  the  court  be  called  upon  to  say,  that  there 
was  no  evidence?  The  circumstances  alluded  to,  and  hypo* 
thetically  put  in  the  instructions,  were  certainly  proper  to  be 
left  to  the  jury,  if  found  by  them  to.  be  true,  to  rebut  (his  evi- 
dence. They  were  matter  for  comment  and  argument  to  the 
jury,  by  counsel,  upon  this  vital  question  in  the  cause.  But 
the  court  had  no  right  to  say,  that  they  would,  or  ought  to 
overcome  all  other  evidence  in  the  case  of  the  delivery  of  the 
deed.  The  jury  were  not  to  be  told  as  matter  of  law,  that  if 
they  found  or  believed  one  fact,  there  was  no  evidence  of  an- 
other independent  fact;  or  because  the  deed  was  not  .delivered 
on  a  particular  day,  therefofe  there  was  no  evidence  of  a  de» 
livery  at  all.  They  were  to  judge  of  the  fact  of  delivery  from 
all  the  circumstances  of  the  case.  It  was  their  exclusive  pro^ 
vince;  and  it  was  no  part  of  the  duty  of  the  court  to  instruct 
them,  however  it  might  advise  them,  in  respect  to  the  weight 
of  conflicting  evidence,  or  the  inCsrences  which  they  should 
deduce  from  one  fact  to  decide  their  belief  of  another.  These 
instructions  were,  therefore,  properly  refused;  and,  indeed, 
some  of  them  are  open  to  even  more  serious  objections,  as 
logical  deductions  upon  mere  matters  of  fact  The  conclusions 
do  not  necessarily  flow  from  the  premises. 

The  next  objection  is,  that  the  court  refused  to  instruct  Uie 
jury  that,  ^' in  judging  of  the  acts  said  to  be  hostile  to  the  set^ 
tlement  deed,  if  they  may  determine  wiUi  what  intent  these 
Vol.  VI.— 4  C 
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acts  were  done,  they  must  gather  that  iDtent  from  the  acts  them- 
selrea.''  The  refusal  was  not  unqualified,  for  the  court  gave 
the  instruction  with  the  addition  of  the  words  <<  connected 
with  the  other  evidence  in  the  cause.'' 

In  our  opinioui  the  instruction,  without  the  qualification,  was 
properly  refused.  In  cases  where  the  interests  ofthird  persons 
may  be  aflbcted  by  the  acts  of  others — where,  as  in  the  present 
ease,  the  rights  of  children  are  to  be  afiected  by  the  acts  of  parents, 
it  is  most  material  to  ascertain  the  intenit  with  which  these  sets 
were  done.  The  intent  may  restrain,  enlarge  or  explain  the  acta, 
so  as  to  change  their  whole  efiect  in  point  of  evidence.  The 
acts  done  with  one  intent  may  press  strongly  in  point  of  pre- 
sumption one  way;  with  another  intent,  they  may  afford  an 
equally  cogent  presumption  tho  other  way.  How  is  this 
intent  to  be  ascertained?  It  may,  indeed,  accompany  and 
qualify  the  acts;  but  it  may,  on  the  other  hand,  arise  #nd  be 
exclusively  provable  by  extrinsic  circumstances.  Are  these 
extrinsic  circumstances  to  be  shut  out  from  the  cause,  if  they 
are  the  sole  means  of  demonstrating  the  intent?  If  not,  upon 
what  ground  are  they  to  be  excluded,  when  they  may  confirm 
or  qu|ilify  or  repel  any  inferences  of  intent  deducible,  ordinarily, 
from  the  acts  standing  alone?  No  rule  of  evidence  exists^ 
which,  in  our  judgment,  could  justify  such  a  proceeding;  and 
no  authority  has  h^n  cited,  at  the  bar,  in  favour  of  its  adoption. 
One  of  the  grounds  of  argument  at  the  bar  is,  that  the  hostile 
acts  relied  on  arose  from  the  execution  of  certain  deeds  of 
lease  and  release,  the  intent  of  which  might  be  gathered  froili 
the  contents  of  the  writing^.  But  the  question  was  not  what 
were  the  contents  of  these  deeds,  as  matters  of  legal  construc- 
tion, but  what  was  the  intent  with  which  they  were  made;  or 
rather  what  was  the  estate  out  of  which  Morris  and  wife  (the 
grantors)  intended  to  carve  them.  Were  they  designed  to  be 
an  execution  of  the  powers  and  authority  under  the  settlement 
deed?  Or,  if  an  excess  of  these  powers,  were  they  Intended 
not  to  be  hostile  to  the  interests  conferred  by  that  deed?  Or 
were  they  solely  and  designedly  an  exercise  of  the  general 
rights  of  husband  and  wife  oVer  the  estate  of  the  latter,  unfet- 
tored  by  any  settlement?  Their  direct  operation  was  not  in 
controversy.  They  were  introduced  for  a  collateral  purpose, 
as  matters  of  presumption  against  the  validity  of  the  settle- 
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ment  ^eed  as  an  esecatad  eonveyiDoe.  The  intent,  then,  wis 
open  to  proof  is  maCter  in  pais;  and  all  the  evidence,  legaUj 
eondndng  to  establish  it,  was  to  be  eonsidered  by  the  jury  in 
connexion.  But  the  instraetion  does  not  allode  to  iany  deeds 
whatsoever.  It  is  in  the  most  general  terms  and  speaks  of 
acts  whicli  may  as  properly  refer  to  any  other  thing  done 
in  pais,  as  to  solemn  conveyances.  This  subject  was  dis- 
cussed very  much  at  large  in  Carver  v.  Jackson,  and  the 
result  to  which  the  court  arrived,  was  precisely  the  same  as 
is  now  indicated. 

The  next  objection  is,  that  the  court  refused  to  instruct  the 
jury,  that  <<•  although  the  deeds  to  Hill,  Mersit,  #nd  Rhodes 
would  in  law  be  a  good  execution  of  the  power  contained  in 
the  settlement  deed,  supposing  that  to  have  been  duly  deliver- 
ed;  yet  upon  the  question,  whether  that  deed  was  or  was  not 
perfected  by  a  delivery,  these  deeds  contain  evidence  that  the 
parties  were  acting  as  owners  of  the  land  in  fee,  and  not  as 
tt.iants  for  life  executing  a  power."  But  the  court  gave  the 
following  instruction,  that  ^  although  the  deeds  to  Hill,  Mer- 
ritand  Rhodes  wpuld  in  law  be  a  good  execution  of  the  power 
contained  in  the  settlement  deed,  supposing  that  to  have  been 
delivered,  yet  upon  the  question  whether  that  deed  was  or  was 
not  perfected  by  delivery,  those  deeds  are  competent  evidence 
from  which  the  jury  nuy  judge  whether  Morris  and  his  mfe 
intended  to  act  as  if  no  marriage  settlement  had  been  executed, 
or  under  the  power  contained  in  the  marriage  settlement"  To 
this  instruction,  so  given,  the  defendant  also  excepted.  The 
sole  object  of  introducing  the  deeds  to  Hill,  Merrit  and 
Rhodes  here  referred  to,  (which  were  introduced  on  the  part 
of  the  defendant)  was  to  raise  a  presumption  agpdnst  the  deli- 
very of  the  settlement  deed.  The  argument  seems  to  have 
been,  that  although  those  deeds  might  have  been  a  fit  and  geod 
execution  of  the  power  reserved  to  Morris  and  his  wife  by  the 
settlement  deed,  yet  the  omission  to  make  any  reference  to 
that  power,  or  to  state  in  those  deeds  that  they  were  acting 
dnder  and  in  virtue  of  a  power,  was  evidence  that  they  were 
acting,  not  under  any  power,  but  as  owners  of  the  fee.  If 
they  were  acting  as  owners  of  the  fee,  then  that  circumstance 
afforded,  pro  tanto,  a  presumption  agpdnst  the  delivery  of  the 
settlement  deedi;  since  parties  acting  under  and  entitled  to  aei 
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solely  under  the  power  in  that  deed,  would  naturally  refer  to 
it  as  the  foundation  of  their  conveyances.  Now,  so  far  as  the 
presumption  would  go,  it  was  fairly  and  fdlly  left  to  the  jury 
as  evidence,  by  the  very  instruction  given  to  the  court 

But  the  instruction  which  was  refused,called  upon  the  court  to 
go  farther,  and  to  decide  as  matter  of  law,  that  tlie  parties  were  in 
&ct  Itcting  as  owners  of  tlie  land  in  foe,  and  not  as  tenants  for 
life,  executing  a  power.  Surely,  it  will  not  be  pretended  that 
in  order  to  a  doe  execution  of  a  power,  it  is  necessary  that  it 
should  be  recited  or  referred,  to  in  the  executing  instrument  of 
conveyance.  The  form  of  the  instruction  prayed  for  admits 
thii.  It  is  sufficient  that  the  power  exists,  and  is  intended  to 
be  executed;  and  that  intent  is  matter  in  pais,  to  be  collected 
from  all  the  circumstances  of  the  case*  The  deeds  of  Hill, 
Merrit  and  Rhodes,  contain  nothing  on  their  face  (as  the  in- 
struction prayed  for  concedes)  which  is  inconsistent  with  or 
repugnant  to  the  power  in  the  settlement  deed;  and  it  de- 
mands of  the  court,  notwithstanding,  thai  in  point  of  fact  they 
were  not  executed  dnder  the  power.  This  was  matter  of 
fact  and  intent,  involved  in  the  issue  before  the  jury,  and  as 
such,^exclusively  for  their  decision.  This  very  point  onder^ 
went  the  most  deliberate  consideration  of  this  court  in  the  case 
of  Carver  v.  Jackson,  upon  an  exception  taken  to  the  charge 
of  the  court  It  was  then  treated  solely  aiB  a  matter  of  fact, 
for  the  consideration  of  the  jury ;  and  from  that  view  of  it,  we 
do  not  perceive  the  slightest  reason  to  depart. 

The  next  and  last  objection  relied  on  is,  that  the  court  refused 
to  instruct  the  jury,  that  '<  the  evidence  upon  the  one  side  or 
the  other  should  not  be  submitted  to  the  jury  as  prima  facie  or 
presumptive  evidence,  either  for  or  against  a  delivery;  but  the 
jury  should  consider  and  weigh  the  whole  evidence  together, 
and  from  the  whole  determine  whether  or  not  the  deed  was 
delivered.''  Thftt  the  whole  evidence  was  to  be  considered 
and  weighed  by  the  jury,  upon  the  points  in  issue,  was  indiSi- 
potable  and  undisputed.  The  only  question  was,  whether  the 
defendant  had  a  right  to  insist  upon  shutting  out  from  the  con- 
sideration of  the  jury  the  nature  of  the  evidence,  as  prima  faeie 
proofs  or  otherwise,  and  to  prescribe  the  order  and  manner  in 
vriiich  it  should  be  examined  and  weighed  by  them.  We  know 
of  no  principle  of  law  upon  which  such  a  claim  can  be  main- 
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tained.  Whenever  evidence  is  offered  to  the  jury,  which  is 
in  its  nature  prima  facie  proof,  or  presumptive  proof,  its  cha- 
racter,  as  such,  ought  not  to  be  disregarded;  and  no  court  has 
a  right  to  direct  the  jury  to  disregard  it,  or  to  view  it  under  a 
different  aspect  from  that  in  which  it  is  actually  presented  to 
them.  Whatever  just  influence  it  may  derive  from  that  -cha- 
racter, the  jury  have  a  right  to  give  it;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence  in  a  cause, 
and  the  manner  in  which  they  shall  weigh  it,  the  law  has  sut)- 
mitted  it  to  them  to  decide  for  themselves;  and  any  inter- 
ference with  this  right,  wotild  be  an  invasioji  of  their  privilege 
to  respond  to  matters  of  fact.  The  objection  is  therefore  over- 
ruled. 

Upon  the  whole,  the  opinion  of  the  court  id,  that  the  judg- 
ment of  the  circuit  court  .ought  to  be  affirmed,  with  costs. 

Mr  Justice  Baldwin  dissented  in  writing. 
The  opinion  of  Mr  Justice  Baldwin  was  not  delivered  to  the 
re]>orter. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  was  argued  by  counsel;  on  consi- 
deration whereof,  it  is  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 
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Samuel  Ksllt,  a  Citizxv  of  New  YobXi  PLAiMTirr  ih 
Erroe  ▼.  James  Jackson,  a  Citizen  of  New  Jeeset,  De- 
fendant IN  Error,  ex  dem.  Henrt  Gage  Morrisi  Maria 
Morris,  Thomas  Hinges,  John  Hincks,  Aliens  and 
British  Subjects,  John  Jacob  Astor,  Theodosius  Fow- 
ler, Cadwalladbr  D.  Colden  and  Cornelius  L  Bo- 
oart,  Citizens  of  New  Jebset. 

The  dednoM  of  the  tioorC  in  the  caio  of  Cwer  v.  Aflor,  4  Petoit,  I»  and  io  Cnoo 
▼.  If onify  ot  aL  ante,  ftSS,  affinnad. 

No  eowt  if  boood,  a  I  the  mare  instaDce  of  iba  party,  to  repaat  over  to  iha  juiy 
the  aaiqa  aubalantial  propodUoo  of  law,  io  arory  rariaty  of  form,  wliich  the 
bifaoultyofceanaaiflBayaiiggeat  ItliaQAdaiitifltiiOiieeiaiddowD«liiaii 
ioteUigtble  and  unaieeptionabie  mannSBr. 

Prima  lade  evidence  of  a  fact,  ta  aocb  eTideoee  as  in  judgment  of  law  is  auiB* 
dent  to  eatabllsb  tlie  fiict;  and  if  not  rebutted,  lemaliia  aufficieot  for  the  purpoae. 
Tlie  Jury  are  bound  to  eonaider  it  in  that  light;  onleaa  they  are  Inveated  with 
anthoiity  lo  diaregaid  the  nilea  of  evidence,  by  which  the  liberty  and  eatate  of 
every  dtiien  are  goarded  and  aopported .  No  judge  would  heailale  to  aet  aaide 
their  «*ardict  and  grant  a  new  trial,  if,  under  auch  dreumalanceai  without  any 
rebutting  evidence,  they  diaragard  it  It  would  b%  error  on  their  part»  whi^ 
would  require  the  remedial  Inierpoaltlon  of  the  court  In  a  legal  aenae,  then, 
aoeh  prima  lade  evidence*  In  the  abaenee  of  aU  eontioDing'evldenee,  or  die-, 
credltliig  dreumatancea,  l>ecomea  concloafve  of  the  fact;  that  la,  it  ahould  ope- 
rate upon  the  minda  of  the  Jury  aa  dedaivo  to  found  ihdr  verdict  aa  to  the  iiict. 
Such  aro  undeiatood  to  be  the  dear  prindplea  of  law  on  thia  aubfect. 

ERROR  to  the  Cirooit  Court  for  the  soathera  district  of  New 
York. 

The  pleadings  and  the  ftcts  in  this  case,  with  the  addition 
of  Aose  particularly  noticed  in  the  opinion  of  the  court,  were 
the  same  with  those  in  the  preceding  case  of  Crane  ▼.  -Jack- 


On  the  trial  in  the  circuit  court,  after  both  parties  had  closed 
their  proofs^  the  counsel  for  tlie  defendant  submitted  to  the 
circuit  court  the  following  points  in  writing,  on  the  ques- 
tion of  a  ddirery  of  the  settiement  deed;  upon  which'points 
the  said  counsel  prayed  the  circuit  court  to  charge  and  in- 
struct the  jury  as  matters  of  law  arising  upon  the  proofs  and 
allegations  of  the  parties. 

I.  It  was  necessary  to  the  validity  of  the  deed  that  it  should 
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hare  passed  into  the  hands  of  the  trustees,  or  some  person  for 
them,  with  intent  that  it  should  take  effect  as  a  conreyance. 

2.  Roger  Morris  was  a  grantor,  or  stood  in  the  character  of 
a  grantor  in  that  deed. 

d«  The  possession  by  Morris  of  ono  part  of  the  deed  does 
not  in  itself  furnish  any  evidence  of  a  delivery. 

II.  The  fact  that  Morris  and  wife  were  in  possession  of  the 
land  before  the  revolution,  taking  the  rents  and  profits,  is  not 
in  itself  any  evidence  either  for  or  against  the  validity  of  the 
deed;  because  they  were  entitled  to  the  possession  whether  the 
deed  was  delivered  or  not. 

(2.)  The  holding  from  the  marriage  to  the  attainder,  cannot 
be  said  to  have  been  under  the  settlement  deed,  gntil  it  is  first 
ascertained  that  the  deed  had  been  delivered. 

III.  The  evidence  arising  from  the  proof  of  the  deed  by 
William  Livingston,  is  no  more  conclusive  upon  the  qu'^tion 
of  a  delivery  of  the  deed,  than  that  arising  from  proof  of  the 
band  writing  and  defl)th  of  the  subscribing  witnesses. 

(2.)  In  either  case  it  is  only  prima  faeie  evidence,  or  evi- 
dence  from  which  a  delivery  may  be  presumed,  and  may  be 
rebutted  by  direct  or  circumstantial  evidence,  which  raises  a 
contrary  presumption. 

(3.)  The  evidence  of  a  delivery,  arising  from  the  proof  of 
the  deed  by  William  Livingston,  and  the  proof  of  the  hand- 
writing  and  death  of  the  subscribing  witnesses,  is  only  pref> 
sumptive  evidence,  and  may  be  rebutted  by  evidence  of  the 
same  Character. 

IV.  In  the  absence  of  any  direct  evidence  that  the  trustees, 
or  any  other  person  for  them,  ever  haa  the  deed,  and  the  pos- 
session being  equivocal  in  its  character,  the  fact  that  the  deed 
came  out  of  the  hands  of  Morris  in  1787,  is  sufficient  of  itself 
to  rebut  any  presumption  of  a  delivery  arising  from  the  proof 
of  the  deed  by  William  Livingston,  or  the  proof  of  the  hand- 
writing and  death  of  the  subscribing  witnesses. 

(2.)  If  not  snfficieiit  of  itself  to  destroy  any  presumption  of 
a  delivery,  it  is,  at  the  least,  evidence  against  a  delivery,  to  be 
considered  and  weighed  by  the  jury. 

V.  If  the  jury,  from  the  evidence,  believe  that  the  deed 
was  signed  and  sealed  on  the  dsy  of  its  date,  and  that  all  Wil- 
liam Livingston  and  Sarah  Williams  witnessed  was  what  took 
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place  at  that  time,  and  that  the  deed  was  not  delivered  before 
the  execution  of  the  Beekm^n  deed,  on  the  ISth  of  January 
1758,  then  there  is  no  evidence  of  a  delivery. 

(2.)  If  the  jury,  from  the  evidence,  believe  that  the  deed 
was  signed,  sealed  and  witnessed  on  the  day  of  its  date,  and 
that  it  was  not  delivered  before  the  16th  of  January  1758, 
then  there  is.  no  evidence  of  a  delivery. 

VI.  The  acts  and  omissions  of  Morris  and  wife,  so  far  as 
they  go  to  induce  th&  belief  that  the  deed  wa9  not  perfected 
by  a  delivery,  are  of  the  same  force  and  effect  against  the  chil- 
dren and  their  grantee,  as  they  would  be  against  Morris  and 
wife  themselves. 

VII.  Although  the  deeds  to  Hill,  Merrit,  and  Rhodes, 
would,  in  law,  be  a  good  execution  of  the  power  contained  in 
the  settlement  deed,  supposing  it  to  have  been  duly  deliver- 
ed; yet,  upon  the  question  whether  that  deed  was  or  was  not 
perfected  by  a  delivery,  those  deeds  are  competent 'evidence 
from  which  the  jury  are  to  judge  whether  Morris  and  wife 
acted  as  tentants  for  life,  or  as  the  owners  of  the  land  in  fee. 

VIII.  The  evidence  upon  the  one  side  or  the  other  should 
not  be  submitted  to  the  jury  as  prima  facie  or  presumptive 
evidence  either  for  or  against  a  delivery,  but  the  jury  should 
consider  and  weigh  the  whole  evidence  together,  aiid  from  the 
whole  determine  whether  or  not  the.deed  was  delivered.  And 
thereupon,  after  the  said  cause  had  been  summed  up  to  the 
jury  by  the  counsel  for  both  parties,  the  opinion  and  decision 
of  the  said  circuit  court  upon  the  said  several  points  was  de- 
livered in  substance  as  follows,  to  wit: 

Upon  the  first  point,  the  circuit  court  give  the  instruction 
thereia  prayed  for  to  the  jury. 

Upon  the  second  branch  of  the  first  point,  the  circuit  court 
refused  to  give  the  instruction  as  prayed,  saying  that,  strictly 
speaking,  Morris  could  neither  be  considered  as  grantor  or 
grantee  in  the  settlement  deed,  and,  therefore,  tl)e  mere  pos- 
session of  the  deed  by  him  was  no  affirmative  proof  on  either 
side  as  to. the  fact  of  delivery;  to  which  decision  of  the  circuit 
court  the  counsel  for  the  defendant,  then  and  there,  on  the 
trial,  also  excepted. 

Upon  the  second  point,  the  circuit  court  gave  the  instruc- 
tion therein  prayed  for  to  the  jury. 
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Upon  the  second  branch  of  the  aaid  second  pointy  the 
eircnit  coart  overruled  and  refused  to  give  the  instruction 
therein  prayed  for  to  the  jury;  to  which  said  decision  and 
opinion  of  the  circuit  court,  the  counsel  for  the  defendant^ 
then  and  there,  on  the  said  trial,  also  excepted. 

Upon  the  third  point,  and  the  second  and  third  branches  of 
the  same,  the  circuit  court  gave  the  instruction  therein  prayed 
for  to  the  jury. 

Upon  the  fourth  poiint,  the  circuit  court  overruled  and 
refused  to  give  the  instruction  therein  prayed  for  to  the  jury; 
to  which  said  opinion  andV  decision  of  the  said  circuit  courts 
the  counsel  for  the  defendant,  then  and  there  on  the  said  trial, 
also  excepted. 

Upon  the  second  branch'  of  the  said  fourth  point,  the 
circuit  court  overruled  and  refused  to  give  the  instruction 
therein  prayed  for  to  the  jury;  the  court-  considering  Morris 
technically  *  neither  grantor  nor  grantee,  and  therefore  the 
mere  possession  of  the  deed  by  Morris  was  no  affirmative  evi- 
dence'either  for  or  against  the  fact  of  delivery;  to  which  said 
decision  and  opinion  of  the  said  circuit  court,  the  counsel  for 
the  defendant,  then  and  there,  on  the  said  trial,  also  excepted. 

Upon  the  fifth  pointy  the  said  circuit  court  overruled  and 
refused  to  give  the  instruction  therein  prayed  for  to  the  jury; 
to  whicli  said  decision  and  opinion  of  the  said  circuit  court, 
the  counsel  for  the  defendant,  then  and  there,  on  the  said  trial, 
also  excepted. 

Upon  the  second  branch  of  the  said  fifth  point,  the  said  cir- 
cuit court  overruled  and  refused  to  give  the  instruction  therein 
prayed  for  to  the  jury;  to  which  said  decision  and  opinion  of 
the  said  circuit  court,  the  counsel  for  the  defendant,  then  and 
there,  on  the  said  trial,  also  excepted. 

Upon  the  sixth  point,  the  said  circuit  court  gave  the  instrue- 
tion  therein  prayed  for  to  the  jury. 

Upon  the  seventh  point,  the  said  circuit  court  gave  the  in- 
struction following:  « although  the  deeds  to  Hill,  Merritt, 
and  Rhodes,  would  in  law  be  a  good  execution  of  the  power 
contained  in  the  settlement  deed,  supposing  it  to  have  been 
duly  delivered ;  yet|  upon  the  question  whether  that  deed  was  or 
was  not  perfected  by  a  delivery,  those  deeds  are.competent  evi* 
dence,  from  which  the  jury  are  to  judge  whetlier  Morris  and 
Vol.  VI.— 4  D 
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his  wife  acted  under  tlie  settlement  deed,  or  as  the  owners  of 
the  land  in  fee,  independent  of  the  settlement  deed;  to  which 
said  decision  and  opinion  of  the  said  circuit  court|  the  counsel 
for  the  defendant,  then  and  there,  on  the  said  trial,  also  ex- 
cepted. 

Upon  the  eighth  point,  the  said  circuit  court  overruled  and 
refused  to  give  the  instruction  therein  prayed  for  to  the  jury, 
and  refused  to  submit  the  question  of  a  delivery  of  the  deed  to 
the  jury,  in  the  manner  or  upon  the  principles  stated  in  the 
eighth  point,  and  said  that  the  plain tiflf  had  given  prima 
facie  evidence  in  support  of  his  case,  and  such  as  was  eonclu* 
sive  if  uncontradicted;  and  that  this  must  be  contradicted  or 
disproved  by  controlling  evidence  on  tlie  pari  of  the  defendant, 
or  the  plaintiff  was  entitled  to  recover;  to  which  said  opinion 
and  decision  o(  the  said  circuit  court,  the  counsel  for  the  de^ 
fendant,  then  and  there,  on  the  said  trial,  also  excepted. 

The  case  was  argued  by  Mr  Beardslcy  and  Mr  Hoffman  for 
the  plaintiff  in  error;  and  by  Mr  Ogden  and  Mr  Wirt  for  the 
defendant 

The  counsel  for  the  plaintiff  in  error  presented  in  their  ar- 
gument the  following  points  for  the  decision  of  the  court. 

The  plaintiff- below  should  have  been  non»suited. 

Unless  the  marriage  settlement  release  of  1758  was  ac* 
companied  or  preceded  by  a  lease,  it  could  only  operate  as  a 
deed  of  bargain  and  sale,  and  the  statute  of  uses  could  only 
execute  the  first  use. 

The  recital  of  a  lease  in  th^  release,  was  competent  evi- 
dence to  prove  thftLft  lease  was  originally  txeeuttdj  but  was 
not,  until  the  non-production  of  the  lease  was  accounted  for, 
competent  evidenee  of  the  contents  of  such  lease.  The  lease, 
therefore,  should  hare  been  produced  or  its  non-production 
accounted  for. 

The  court  erred  in  instructing  the  jury  **  thatstrictiy  speak- 
ing Morris  could  neither  be  considered  as  grantor  or  grantee 
in  the  settlement  deed;"  the  instruction  should  have  been  that 
Morris  <<  was  a  grantor'or  stood  in  the  character  of  a  graalmr* 

The  court  erred  in  instructing  the  jury  that  the  mere  pos- 
session of  the  deed  by  Morris  was  no  affirmative  proof  on  either 
side  as  to  the  fact  of  delivery. 
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The  court  erred  in  refusing  to  instruct  the  jufy  that  in  the 
absence  of  any  direct  proof,  that  the  trustees,  or  any  other  per^ 
eon  for  them,  erer  had  the  settlement  deed,  and  the  possession 
being  equivocal  in  its  character,  the  fact  that  it  came  out  of  the 
hands  of  Morris  in  1787,  was  sufficient  of  itself  to  rebut  any 
presumption  of  a  delivery  arising  from  the  proof  of  the  deed 
by  William  Livingaton,  or  the  proof  of  the  hand  writing  and 
death  of  the  subscribing  witnesses. 

The  court  erred  in  refusing  to  instruct  the  jury  that  <<  in  the 
absence  of  any  direct  proof,  that  the  trustees,  or  any  other  per- 
son for  them,  ever  had  the  settlement  deed,  and  the  possession 
being  equivocal  in  its  character,  the  fact  that  it  came  out  of  the 
hands  of  Morris,  in  17S7,"  <<  if  not  sufficient  of  itself  to  de- 
atroy  any  presumption  of  a  delivery,  was,  at  the  least,  evidence 
againat  a  delivery  to  be  considered  and  weighed  by  the  jury." 

The  court  erred  in  refusing  to  instruct  the  jury,  that  if  they 
believed  the  deed  was  signed  and  sealed  on  the  day  of  its  date, 
and  that  all  William  Livingston  and  Sarah  Williams  witnessed, 
was  what  took  place  at  that  time,  and  that  the  deed  was  not 
delivered  before  the  Beekman  deed  on  the  18th  January 
1758;  then  there  was  no  evidence  of  a  delivery. 

The  court  erred  in  refusing  to  instruct  the  jury,  that  if  they 
believed  the  deed  was  signed,  sealed  and  witnessed  on  the  day 
of  ita  date,  and  that  it  was  not  delivered  before  the  18th  Jan- 
uary 1758;  then  there  was  no  evidence  of  a  delivery. 

The  court  erred  in  refusing  to  instruct  tlie  jury,  that  the 
holding  of  Morris  and  wife,  from  the  marriage  to  the  attainder, 
could  not  be  said  to  have  been  under  the  settlement  deed,  until 
it  was  first  ascertained  that  the  deed  had  been  delivered. 

The  court  erred  in  admitting  in  evidence  the  extracts  from 
the  journal  of  the  assembly  of  New  York. 

The  court  erred  in  refusing  to  instruct  the  jury,  that  they 
should  not  look  at  the  evidence  upon  one  side  or  the  other»  as 
prima  fiacie,  or  presumptive  evidence,  either  for  or  against  a 
delivery,  but  that  they  should  consider  and  weigh  the  whole 
evidence  together,  and  frpm  the  whole f  determine  whether  or 
not  the  deed  was  delivered:  and  in  instructing  the  jury  that 
the  plaintiff  (below)  had  given  prima  facie  evideace  in  support 
of  his  case,  and  such  as  was  concltuive  if  unetmtradieted;  and 
that  this  evidence  must  be  caniradicted  or  disproved  by  eon* 
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trolling  evidence  on  the  part  of  tlie  defendant  (below),  or  the 
plaintiff  was  entitled  to  recover. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

Many  of  the  questions  arising  in  this  case  have  been  dis- 
posed of  in  the  judgment  already  pronounced  in  tlie  case  of 
Crane  v.  Jackson,  upon  the  demise  of  the  same  parties;  the 
title  and  evidence  being  in  each  case  substantially  the  same. 
It  will  be  necessary^  therefore,  to  examine  into  those  objec- 
tions only,  to  the  ruling  of  the  circuit  court  at  the  trial,  which 
arc  presented  by  the  bill  of  exceptions  taken  by  the  defendant 
(now  plaintiff  in  error),  and  which  have  not  been  decided  in 
the  other  case. 

The  first  objection  is  td  the  refusal  of  the  court  to  instruet 
the  jury  that  M  Roger  Moiiris  was  a  grantor,  or  stood  in  the 
character  of  a  grantor  in  that  (the  settlement)  deed."  This  is 
but  a  slight  variation  in  form  from  the  point  presented  in  the 
ease  of  Crane  v.  Jackson,  and  the  instruction  given  by  the  eoortf 
'<  that  the,mere  possession  of  the  deed  by  Morris  was  no  affirma- 
tive  proof  on  either  side  of  the  faet  of  delivery,''  has  been  tl* 
r^dy  fully  considered. 

The  next  objection  is  to  the  refusal  of  the  court  to  instruct 
the  jury  that  « the  holding  from  the  marriage  settlement  to 
the  attainder,  cannot  be  said  to  have  been  Under  the  settlement 
deed,  until  it  was  first,  ascertained  that  the  deed  had  been  d^ 
livered.''  This  instruction  w^s  certainly  proper  in  itself  to 
have  been  given,  if  it' had  not  been  already  substantially  given 
in  the  other  instructions:  and  if  the  court  had  given  this  reason 
for  the  refusal,  there  would  not  have  been  the  slightest  diffi- 
eulty  in  maintaining  it;  for  no  court  is  bound  at  the  mere  In* 
stance  of  the  party,  to  repeat  over  to  the  jury  the  same  sub- 
stantial proportion  of  law,  in  every  variety  of  form,  which  the 
ingenuity  of  codnael  may  suggest  It  is  sufficient,  if  it  is  onee 
laid  down  in  an  intelligible  and  unexceptionable  manner.  The 
instruction  here  asked  and  refused,  was  but  a  braneh  of  the 
next  preceding  instruction  pnyed  for  (which  covered  the 
whole  ground),  and  is  so  put  by  the  defendant  The  tatter 
asserted,  that  ^  the  fact  that  Morris  and  wife  were  in  possess 
ion  of  the  land  before  the  revolution,  taking  the  rents  and 
profits,  is  not  of  itself  any  evidence  for  or  against  the  validity 
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of  the  deed>  because  they  were  entitled  to  the  poraeMion, 
whether  the  deed  was  delivered  or  DOt"  This  inslructioii 
was  given  by  the  court;  and  (he  jjiiry  had  been  previously  in- 
structed that  it  was  necessary  to  the  validity  of  tlie  deed  that 
it  should  have  passed  into  the  hands  of  the  trustees,  or  or  some 
person  for  them,  with  intent  that  it  should  take  efiect  as  a  con- 
veyance. Indeed,  the -whole  controvei:sy  between  the  parties 
turned  upon  the  question  of  'the  delivery  of  the  settlement 
deed,  as  the  tenor  of  every  instruction  asked  abundantly 
shows;  and  therefore  it  was  necessarily  implied  in  every  step 
that  there  could  be  no  holding  or  possession  under  the  deed, 
if  it  was  never  delivered.  It  appears  to  us,  then,  that  no  in- 
justice has  been  done  to  the  defendant  by  refusing  to  give  the 
instruction  prayed;  since,'in  a  more  general  form,  it.had  been 
already  given. 

The  next  objection  is  to  the  refusal  of  the  court  to  instruct 
the  jury,  first,  that  M  in  the  absence  of  any  direci  tnideneef 
that  the  trustees,  or  any  other  pci'son  for  them,  ever  had  the 
settlement  deed,  and  the  possession  being  equivocal  in  its 
eharaeter,  the  fact  that  it  came  out  of  the  himds  of  Morris  in 
1787,  is  sufficient  of  itself  to  rebut  any  presumption  of  a  de- 
livery arising  from  the  proof  of  the  deed  by  William  Livings- 
ton, or  tlie  proof  of  the  hand-writing  and  death  of  the  sub- 
scribing witnesses;"  and,  **  secondly,  that  if  not  sufficient  of 
itself  to  destroy  any  presumption  of  a  delivery,  it  is  at  least 
evidence  against  a  delivery,  to  be  considered  and  weighed  by 
the  jury. "  The  court  gate  sis  a  reason  for  refusing  this  second 
braneb,  that  Morris  was,  **  technically,  neither  grantor  nor 
grantee,  and  therefore  the  mere  possession  cff  the  deed  by 
MoiTia,  was  no  affirmative  evidence  either  for  or  against  the 
iSiet  of  delivery."  This  instruction  has  been  already  disposed 
of.  The  other  instruction  varies  from  that  in  the  case  of 
Crane  V.  Jackion,  merely  in  substituting  the  words '<  direct 
evidence'?  for  <<  all  proof;"  and  the  words  <<  and  the  possess- 
ion being  equivocal  in  its  character,"  for  **  and  there  being  no 
proof  of  a  holding  under  it"  It  is  obnoxious  tb  the  same  ob- 
jection which  was  relied  upon  in  thst  case;  for  it  called  upon 
the  court  to  express  an  opinion  upon  the  nature,  weight  and 
effect  of  the  evidence  before  the  jury,  which  was  no  part  of 
its  duty.    And  the  whole  evidence  being  before  the  jury,  it  was 
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their  explusire  right  to  decide  for  themselves  upon  its  credit 
and  cogency. 

The  next  objection  is  to  the  admission  of  an  extract  from  the 
journal  of  the  assembly  of  the  sute  of  New  York,  for  the 
year  1787,  as  follows.  February  24,  1787.  "  Mr  Hamilton, 
from  the  committee  to  whom  was  referred  the  petition  of 
Johanna  Morris,  on  behalf  of  herself  and  the  other  children 
of  Roger  Morris  and  Mary  his  wife,  setting  forth  that  the 
said  Roger  and  Mary  had  been  attainted,  and  their  estates  sold, 
and  conveyed  in  fee  simple;  that  by  a  settlement  made  pre- 
vious to  their  Intermarriage,  the  real  estate  of  the  said  Mary, 
was  vested  in  Johanna  Pliilipse  and  Beverley  Robinson  in  fee 
to  certain  uses;  among  others,  after  the  decease' of  the  said 
Roger  and  Mary,  to  the  use  of  such  child  or  children  as  they 
should  have  between  them,  and  their  heirs  and  assigns,  and 
praying  a  law  to  restore  to  them  the  remainder  of  the  said 
estate  in  fee,  reprrted:  that  if  the  facts  stated  In  such  petition 
are  true,  the  ordinary  course  of  law  is  competent  to  the  relief 
of  the  petitioners,  and  that  it  is  unnecessary  for  the  legisla- 
ture to  interfere.  Resolved,  that  the  house  do  concur  with 
the  committee  in  the  said  report'' 

It  was  objected,  first,  that  the  journal  of  the  proceedings 
in  question,  was  not  legal  or  competent  evidence  against  the  de- 
fendant; and,  secondly,  not  so  without  producing  the  petition 
•mentioned  in  the  journal.  But  the  objections  were  overruled, 
and  the  evidence  admitted. 

Now,  if  the  evidence  was  admissible  for  any  purpose, 
the  objections  were  rightly  overruled.  It  did  not  appear  to 
have  been  offered  as  proof  of  any  of  the  facts  stated  in  the  peti- 
tion; but  simply  of  the  publie  iegislative  proceedings,  on  the 
very  claim  and  title  now  set  up  by  the  children  of  Morris  at 
the  early  period  of  1797.  There  were  two  points  of  view  in 
which  the  evidence  might  be  important,  in  the  actual  posture 
of  the  case  before  the  jury.  In  the  first  place,  it  might  be  im- 
portant to  repel  the  notion,  that  the  claim  of  the  children  of 
Morris  asserted  in  the  present  suit  was  stale,  and  founded  upon 
a  dormant  deed,  never  brought  forward  until  a  very' great, 
lapse  of  time  after  its  pretended  execution:  a  circumstance 
which  might  essentially  bear  upon  the  fact  of  its  having  ever 
been  delivered  and  acted  upon  as  a  valid  instrument.     In  the 
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next  place,  it  might  add  strength  to  the  probate  of  the  deed  by 
Gorernor  Livingston,  as  his  attention  could  scarcely  fail  ot 
being  called  to  such  public  proceedings,  occurring  at  so  short 
a  period  as  within  two  months  before  the  time  of  that  probate. 
If  his  attention  was  called  to  these  proceedings,  the  circum- 
stance, that  the  title  was  about  to  become  a  lis  mot%  would 
naturally  produce  an  increased  caution,  and  a  more  anxious 
desire  to  recall  with  perfect  accuracy,  every  fact  essential 
to  the  probate  of  the  deed.  It  has  been  asserted  at  the 
bar,  that  these  were  the  very  objects  for  which  the  extract 
from  the  journal  was  offered;  and  we  cannot  say  that,  for 
such  purposes,  it  was  not  properly  admissible.  If  any  im- 
proper use  as  evidence  was  attempted  to  be  made  of  ^,  it 
might  have  easily  been  restrained  to  its  appropriate  use,  by 
an  application  to  the  court  The  objections,  then,  to  its  ad- 
mission being  general,  and  it  being  already  admissible  for 
some  purposes,  the  decision  of  the  court  was  unexceptionable. 
The  next  objection  is,  that  the  court  erred  in  refusing  to  in- 
struct the  jury  that  **  the  evidence  upon  the  one  side  or  the 
other  should  not  be  submitted  to  the  jury  as  prima  facie  or 
presumptive  evidence,  either  for  or  against  a  delivery;*  but 
the  jury  should  consider  and  weigh  the  whole  evidence  to* 
gether,  and  from  the  whole,  determine  whether  or  not  the 
deed  was  delivered;*'  and  in  instructing  the  jury  upon  that 
prayer,  <<that  the  plaintiff  had  given  prima  facie  evidence  in 
support  of  his  case,  and  such  as  was  conclusive  if  uncontra* 
dieted;  and  that  this  must  be  contradicted  or  disproved  by 
controlling  evidence  on  the  part  of  the  defendant,  or  the  plain* 
tiff  is  entitled  to  recover."  The  instruction  prayed  for  and 
refused  is  precisely  the  same  as  exists  in  the  case  of  Crane  y. 
Jackson;  and  it  is  unnecessary  to  do  more  than  to  refer  to  the 
opinion  there  given  for.  the  reasons  why  this  court  deem  the 
refusal  entirely  correct  In  regard  to  the  instruction  actually 
giv(»n,  we  do  not  perceive  any  solid  ground  upon  which  it  can 
be  adjudged  erroneous.  It  was  given  as  a  response  to  the  in- 
struction asked  by  the  defendant  on  the  great  hing^  of  the  con- 
troversy, the  question  as  to  the  delivery  of  the  settlement 
deed.  In  a  preceding  instruction  which  the  court  had  given 
to  the  jury,  upon  tlie  application  of  the  defendiint  himself,  the 
probate  of  the  deed  by  Governor  Livingston  before  Judge  Ho- 
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bart|  was  treated  as  prima  facie  evidence  of  a  delivery.  It 
was  there  stated  that  the  probate  was  *<only  prima  facie  evi* 
dence,  or  evidence  from  which  a  delivery  may  be  presumed^ 
and  may  be  rebutted  by  direct  or  circumstantial  evidence, 
which  raises  a  contrary  presumption.''  Is  it  not  plain,  then, 
that,  if  not  so  rebutted,  the  plaintiff  is  entitled  to  recover? 
What  is  prima  facie  evidence  of  a  fact?  It  is  such  as,  in  judg- 
ment of  law,  is  sufficient  to  establish  the  fact;  and,  if  not  re- 
butted, remains  sufficient  for  the  purpose.  The  jury  are 
bound  to  consider  it  in  that  light,  unless  they  are  invested 
with  authority  to  disregard  the  rules  of  evidence,  by  which 
the  liberty  and  estate  of  evQry  citizen  are  guarded  and  sup- 
ported. No  judge  would  hesitate  to  set  aside  their  verdict 
and  grant  a  new  trial,  if,  under  such  circijtmstances,  without 
any  rebutting  evidence,  they  disregard  it  It  would  be  error 
on  their  part,  which  would  require  the  remedial-  interposition 
of  the  court.  In  a  legal  sense,  then,  such  prima  facie  evidence 
in  the  absence  of  all  controlling  evidence,  or  discrediting  cir- 
cumstances, becomes  conclusive  of  the  fact;  that  is,  it  should 
operate  upon  the  midds  of  the  jury  as  decisive  to  fpund  their 
v^i'dict  as  to  the  fact-  Such  we  understand  to  be  the  clear 
principles  of  law  on  this  subject.  The  very  point  in  this  very 
aspect  occurred  in  the  case  of  Carver  v.  Jackson  (4  Peters's 
Rep.  1),  where  the  court,  speaking  of  the  probate  of  this  very 
deed,  used  Ihe  following  language  (p*  82).  <<We  are  of 
opinion  that,  under  these  circumstances,  and  according  to  the 
laws  of  New  York,  there  was  sufficient  prima  facie  evidence 
of  the  due  execution  of  the  indentti^,  by  which  we  mean  not 
merely  the  signing  and  sealing,  but  the  delivery  also,  to  justify 
the  court  in  admitting, it  to  be  read  to  the  jury;  and  that  in 
the  absence  of  all  controlling  evidence,  the  jury  would  have 
been  bound  to  find  that  it  was  only  executed.  We  under- 
stand such  to  be  the  uniform  construction  of  the  laws  of  New 
York  in  all  cases  where  the  execution  of  any  deed  las  been 
so  proved,  and  has  been  subsequently  recorded.  The  oath  of 
a  subscribing  witness  before  the  proper  magistrate,,  and  the 
subsequent  registration  are  deemed  sufficient  prima  facte  e;vir 
dence  to  establish  its  delivery  as  a  deed.  The  objection  was 
not  indeed  seriously  pressed  at  the  argument" 
We  have  cieen  nd  reason,  upon  the  present  argument,  to  be 
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iiflsatisfied  with  the  opiDion  thus  expresfed.  It  appears  to  us  to 
be  founded  in  principles  of  law,  which  cannot  be  shaken  without 
undermining  the  great  securities  of  titles  to  estates.  The 
circuit  courty  in  its  instruction,  did  no  more  than  express  the 
same  opinion  in  language  of  the  same  substantial  import 

Upon  the  whole,  upon  a  careful  review  of  the  case,  we  are 
of  opinion  that  the  judgment  of  the  circuit  court  ought  to  be 
affirmed,  with  costs. 

Mr  Justice  Baldwin  dissented  in  writing. 
The  opinion  of  Mr  Justice  Baldwin  was  not  delivered  to  the 
reporter. 


This  cause  came  on  to  b^  heard  on  the  transcript  of  the  re- 
cord for  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  was  argued  by  counsel;  on  conside- 
ration whereof,  it  is  ordered  and  adjudged  by  this  Court  that 
the  judgment  of  the  said  circuit  court  be,  and  the  same  is  here* 
by  affirmed  with  costs. 


Vol.  VI. 
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UiriTBD  Statxs,  Fuinmn  in  Error  ▼.  Osorob  M'Danibl, 

'  DxyxvDAVT  nr  Error. 

Tbt  d«elml]oD  wu  for  •  baltDM  of  ■ecoimti  of  nhio  btndrod  aod  olghly-olgbt 
doQan  Md  niiioty^four  cents,  rad  die  ad  dtuBDuin  was  hid  at  two  thouMuid 
doHan.  The  bill  of  czcaptioiii  ibowed  that  iha  United  Stetco  claimed  intereet 
on  the  baiancoi  due  tbem.    tJnder  thoie  circumttancee  it  to  no  objection  (o 

.  tbejuriidiction,  tbat  tbe'  bill  of  eseeptions  was  taken  by  tbe  counael  for  tbe 
United  Statee  to  a  refuaal  of  the  coart  to  grant  an  inatraction  at |[ed  by  the 
United  Statee,  which  wae  applicable  to  certain  iteroa  of  credit  only  claimed  by 
the  defendanta,  which  woald  leduce  the  debt  below  the  aaa  of  ono  thouaand 
dolUrt.  Ilie  co«irt  cannot  Judicially  Icnow  what  Influence  that  refuaal  had 
upon  the  verdict. . 

ERROR  to  the  circuit  court  of  the  United  States  for  the 
county  of  Washington  in  the  District  of  Columbia. 

A  motion  was  made  by  Mr  Coxe,  for  the  defendant,  to  dis- 
miss this  suit  for  want  of  jurisdiction;  the  sum  in  controveray 
at  the  trial  being  less  than  one  tliousand  dollars,  and  it  appear- 
ing from  the  bill  of  exceptions,  that  the  only  items  in  contro- 
versy'on  which  the  instruction  excepted  to,  was  given  by  the 
circuit  court,  were  less  than  that  sum. 

Mr  Taney,  attorney  general,  contra. 

Mr  Chief  Justice  Marshaix  delivered  the  opinion  of  the 
courts  overruling  the  motion.  The  declaration  is  for  a  balance 
of  accounts  of  nine  hundred  and  eighty-eight  dollars  and  ninety- 
fo\ir  cents;  and  the  ad  damnum  is  laid  at  two  thousand  dollarSt* 
The  bill  of  exceptions  shows,  that  the  United  States  claimed 
interest  on  the  balance  due  to  them.  There  is  a  general  ver- 
dict for  the  defendant  Under  these  circumstances,  it  is  no 
objection  to  the  jurisdiction  that  the  bill  of  exceptions  was 
taken  by  the  counsel  for  the  United  States  to  a  refusal  of  the 
circuit  court  to  grant  an  instruction  asked  by  the  United 
States,  which  was  applicable  }o  certain  items  of  credit  only, 
claimed  by  the  defendant,  which  would  reduce  tlie  debt  below 
the  sum  of  one  thousand  dollars.  The  court  cannot  judicially 
know  what  influence  that  refusal  had  upon  the*verdiet 

The  motion  was  overruled. 
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Hu»H.Bo7i.X9  CoxPLAiKAirr  AND  AppBLUiirT  V.  Jambs  W. 

ZACttAXIB  AKD  SaXUXL  H.  TuRHXB. 

Z.  and  T.  wtr«  Derchaati  at  New  Orteuia;  B.  wu  •  retidMt  Dcrcbaot  at  Bald* 
nora.  B.  In  1818»  tbe  ownar  oftba  abfp  Fabiui,  amit  her  to  New  Orieana,  co«« 
algned  to  Z.  and  T/who  ptocoied  •  freight  for  her,  and  the  ahip  having  been  it- 
tacbed  for  a  debt  due  by  B.  in  New  Orieani*  Z.  and  T.  Id  order  to  leleaae  bor, 
and  enable  her  to  pioceed  en  her  voyage»  became  aecurity  for  the  debt,  and  weio 
obliged  to  pay  the  fame  by  the  Jodginent  of  a  court  io  New  Orleana.  B.  on 
being  Infomed  that  Z.  and  T.  had  become  eeeorlty  for  hla  debt,  approred  of 
the  aame,  and  promlaed  to  Indemnify  them  for  any  loaa  they  niight  eoetaln. 
Oift  the  ISd  December  1819,  Z.  and  T.  inalitoted  a  ault  agalDat  B.  h»  the  dr- 
«uit  court  of  Maryland,  for  the  lecoTOiy  of  the  aum  paid  by  them;  and  In  the 
aame  month  B.  made  application  for  the- benefit  of  the  ineolvent  act  of  Bfiaiy- 
land,  and  received  a  diacbarge  under  the  aame.  In  May  1821,  t  Judgment 
waa  rendered,  by  cenfeaalen,  hi  the  ault  In  favour  of  Z.  and  T.  for  three  thoo- 
aand  one  hundred  and  thirteen  dollara.  And  by  conaent  of  the  partiea  a  memo- 
random  wu  entered  of  record:  *l  thia  Judgment  ia  aubject  to  the  legal  operation 
of  the  defendant'i  diacbarge  under  the  Inaohrent  hwa  of  Maryland."  By  the 
court;  the  aole  ellhcl  of  thia  agreement  la  to  aave  to  the  party  whaterer  rigbta 
he  may  claim  from  the  legal  operation  of  the  insolvent  lawa  of  the  ataie  of 
Maryland.  It  neither  admita  their  validity,  nor  variea  any  righta  of  Z.  end  Ti 
if  they  are  entitled  to  them. 

The  agreement  of  B.  to  Indemnify  Z.  end  T.  la  not  in  eontemphitlon  of  law  • 
Maiyhind  contract,  but  a  Louiaiane  contract,  by  which  B.  undertook  to  pay 
the  money  in  the  place  where  Z.  and  T.  reaided,  and  not  In  Mai  nd.  The 
agreement  of  Z.  and  T.  by  which  they  procured  the  relief  of  the  ablp  Fablue, 
wu  within  their  authority  aa  cooaigneea  of  the  ahip. 

Such  a  contract  woifld  be  undeiafood  by  all  the  perliee  to  bo  t  contract  made  In 
the  place  where  the  advance  waa  to  bo  oaade;  and  the  payment,  unleaa  other- 
wiae  itipulated,  would  alao  be  underatood  to  be  made  there.  The  eaae  would 
in  thia  aipect  fidl  directly  within  the  authority  of  Lanuaae  v.  Barker,  8  Wheat. 
Rep.  101, 146. 

The  eflect  of  a  diacbarge  under  an  inaolTcnt  law  of  a  atate,  la  at  root,  to  ftr  u  It 
dependa  on  the  antecedent  dedaiona  made  by  thia  court.  The  ultimate  opin- 
ion delivered  by  Mr  Juatlee  Johnsotti  in  the  caae  of  Ogden  v.  Sauodert,  18 
^Vheat.  318, 858,  waa  concurred  in  and  adopted  by  the  three  judgea  who  were 
In  the  minority  on  the  general  4|tteation  of  the  conatliuUonaKty  of  atalo  inaol- 
vcnt  lawa.  So  hr  then  u  ^kclaiona  upon  the  aubject  of  atate  Inaolvent  lawa 
have  been  made  by  thia  court*  they  are  to  be  deemed  final  and  cooclutiva. 

APPEAL  from  (he  circait  eourt  of  the  United  Sutes  for  the 
di8trict  of  Maryland. 

The  bill  filed  by  the  appellant  in  the  circuit  court,  stated, 
among  other  matters,  that  certain  persons  at  New  Orleans, 
trading  under  the  firm  of  Vincent,  Nolte  &  Co.  having  attached 
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a  brig  belonging  to  the  plaintiff^  for  a  debt  alleged  by  them  to 
be  due  from  aaid  plaintiff)  and  which  brig  was  consigned  to  the 
defendants,  they  the  said  defendants  became  security  for  the 
complainant  on  the  said  attachment,  and  the  same  having  been 
ultimately  decided  against  the  complainant,  the  defendants 
paid  the  amount  of  the  debt  and  expenses,  amounting  to  three 
thousand  one  hundred  and  thirteen  dollars  and  eighty  cents. 
That  on  the  Slst  day  of  December  1819,  the  complainant  ob- 
tained a  final  discharge  under  tlie  insolvent  laws  of  Maryland; 
and  that  afterwards,  to  wit,  at  the  May  term  1881  of  the  said 
circuit  court,  the  defendants  obtained  a  judgment  against  him 
for  the  said  sum  of  three  thousand  one  htindred  and  thirteen 
dollars  and  eighty  cents,  which  judgment  was  entered  upon 
the  docket  of  said  court,  and  agreed  to  be  so  received,  subject 
to  the  legal  operation  of  the  discharge  of  the  complainant 
under  the  said  insolvent  laws  of  Maryland.  That  execution 
had  been  sued  out  upon  said  judgment,  and  a  writ  of  fieri 
facias  had  been  placed  in  the  hands  of  the  marshal  of  the  dis- 
trict, with  directions  to  levy  the  same  on  property  acquired  by 
the  complainant  subsequently  to  his  so  obtaining  his  final  dis- 
charge under  the  insolvent  laws  aforesaid,  notwithstanding  the 
said  entry  on  the  docket  of  its  being  confessed,  and  the  con- 
fession being  received,  subject  to  the  legal  operation  of  the 
insolvent  laws  of  Maryland.  That  besides  the  above  facts,  the 
defendants  had  also  caused  to  be  issued  out  ot  tfome  court  in 
Louisiana,  an  attachment  upon  the  same  debt  or  claim,  against 
the  complainant,  and  had  laid  the  said  attachment  in  the  hands 
of  persons  indebted  to  the  complainant  in  a  large  amount, 
which  persons  had  refused  to  pay  any  part  of  the  debts  due  by 
them  to  the  complainant,  in  consequence  of  the  laying  of  said 
attachment  in  their  hands.  The  bill  further  stated,  that  by 
the  provisions  of  the  insolvent  laws  of  Maryland,  the  com- 
plainant was  entitled  to  be  protected  in  the  enjoyment  of  all 
property  acquired  by  him  aince  the  date  of  his  discharge  under 
the  said  insolvent  laws;  except  such  as  he  might  have  acquired 
by  gift,  descent,  or  in  his  own  right  by  bequest,  devise  or  in 
any  course  of  distribution;  and  that  he  had  not  since  his  dis- 
charge aforesaid,  acquired  any  property  in  any  of  the  modes 
thus  specified.  And  further,  that  no  property  whatever  of 
which  the  complainant  was  possessed,  or  to  ^hicfa  he  had  any 
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title,  could  be  lawfully  taken  in  execution  under  the  said  judgr 
menty  until  a  scire  facias,  containing  proper  averments  of  the 
acquisition  of  property  by  him  in  some  one  of  the  above  men- 
tioned modes,  ahould  be  first  issued,  and  the  facts  found  to  be 
true,  either  by  confession,  or  by  verdict  of  a  jury,  or  other- 
wise according  to  law.  And  the  bill  prayed  an  injunction  to 
be  granted  restraining  and  prohibiting  the  defendants  from 
levying  their  execution:  and  the  injunction  to  that  effect  was 
granted  and  served  in  due  form. 

The  answer  of  the  defendants,  tlie  appellees,  stated  that  in 
the  latter  part  of  the  year  1618,  the  oomplajnant  consigned  to 
them  at  New  Orleans  a  brig  called  the  Fabius,  and  that  ihejf 
procured  a  freight  for  her  to  Liverpool;  that  aAer  the  cargo 
was  actually  laden  on  board  of  her,  and  she  was  about  to  sail, 
she  was  attached  M  the  suit  of  Vincent,  Nolte  and  Company, 
for  a  debt  due  to  them  by  the  complainant,  and  they,  the  de- 
fendants, and  one  Richard  Relff,  with  a  view  to  the  benefit  of 
the  complainant,  became  security  for  the  complainant  and  pro- 
cured the  release  of  the  brig.  The  complainant  approved  of 
their  acts,  and  undertook  and  promised  to  indemnify  them  for 
any  loss  they  might  sustain  on  his  account.  He  afterwards 
gave  the  defendants  a  security  for  their  liability,  on  the  Ist  day 
of  May  1819. 

The  contract  of  indemnity  was  as  follows:  <<  I  will  sea 
Messrs  Zacharie  and  Turner  paid  whatever  sum  they  have  to 
pay  Vincent,  Nolte  and  Company,  on  account  of  a  bill  drawn 
by  them  on  Hugh  Boyle  for  disbursements  of  the  ship  Mohawk, 
original  bill  amount,  five  thousand  four  hundred  and  fifty-one 
dollars,  of  which  tlie  said  Hugh  Boyle  paid  three  thousand  dol- 
lars: the  balance,  the  said  Hugh  Boyle  contends,  is  not  due  to 
Vincent,  Nolte  and  Co.    When  decided  it  shall  be  paid. 

«  Baltimoie,  1st  May  1810.*' 

Hugh  Boyle,  the  complainant,  and  Lemuel  Taylor,  soon 
after  tliis  circumstance,  became  insolvent,  and  the  defendants 
afterwards  paid  to  Vincent,  Nolte  and  Company,  the 'sum  of 
three  thousand  one  hundred  and  thirteen  dollars  and  eighty 
cents,  the  amount  of  the  judgment  obtained  by  them  against 
the  complainant. 

The  defendants  further  stated  that  they  afterward?  instituted 
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a  salt  in  the  eircuit  court  of  the  United  States  for  the  district 
of  Maryland  against  the  complainant,  and  obtained  judgment 
against  him  for  the  amount  so  paid  by  them  on  his  account^ 
iuid  proceeded  thereon  as  stated  in  the  complainant's  bill. 
They  say  that  the  discharge  of  the  complaipant,  by  the  insol- 
vent bws  of  Ihe  state  of  Maryland,  does  not  prevent  their 
haying  the  full  benefit  of  the  execution  issued  against  the 
eomplabant's  property^  which  has  1>een  acquired  to  a  large 
amount  since  the  dischsrgey  all  of  which  is  liable  for  the  psy- 
nent  of  his  debts. 

The  court  granted  Qie  injunction  as  prayed  (or 

The  snswer  admits  the  issuing  of  the  attachments  in  New 
Orleans  against  the  supposed  property  of  the  complainant,  but 
states  that  the  defdndants  in  the  same  denied  having  any  funds, 
and  the  proceedinga  were  dismissed. 

On  the  19th  of  May  1829  the  cause  was  set  down  for  final 
hearing  in  the  circuit  court,  and  after  argument  it  was  decreed 
that  the  injunction  should  be  dissolved;  and  the  complainant's 
bill  was  dismissed.  .  From  this  decree  the  complainant  ap- 
pealed to  this  court 

The  case  was  argued  by  Mr  Wirt,  for  the  appellant;  and 
by  Mr  Scott,  for  the  appellees. 

For  the  appellant  it  was  contended: 

1.  That  Uie  appellant  having  been  finally  discharged  under, 
an  insolvent  law  of  the.  state  of  Maryland,  passed  and  in  force 
at  a  period  of  time  previous  to  the  .making  of  the  contract  on 
which  the  suit  at  law.  was  instituted,  the  injunction  properly 
issued  for  restraining  the  further  execution  of  process  which 
had  been  levied  upon  property  acquired  by  the  plaintiflf  in 
«rror,  subsequently  to  his  said  discharge;  and  that  the  decree 
passed  upon  a  final  hearing  ought  hot  to  have  dissolved  said 
injunction. 

2.  That  the  insolvent  law  of  Maryland,  although  it  dis- 
charged both  the  person  of  the  debtor,  and  his  acquisitions 
of  prcperty  made  after  his  discharge  under  the  law,  is  not  a 
law  impairing^  the  obli^tion  -of  contracts,  so  far  as  respects 
debts  contracted  subsequent  to  the  passage  of  such  law,  pro- 
vided such  contract  was  to  be  executed  or  performed  in  the 
state  of  Maryland. 
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3.  That  the  bill  and  answer,  and. the  proceedings  filed- with 
them,  show  that  this  contract  was  to  be  executed  or  performed 
in  the  state  of  Maryland;  and  that  if  these  proceedings  left  the 
fact  dbubtful  as  to  the  place  where  the  contract  was  to  be  per- 
formed, the  injunction  should  have  been  continued  for  fiirtber 
proof. 

4.  That  the  court  of  chancery  ought  to  have  referred  it  to  a 
commissioner  to  inquire  and  report,  whether  the  complainant 
had  or  had  not  sustained  injury  by  the  attachments  in  New 
Orleans. 

It  was  argued  for  the  appellant,  that  the*  creditors  of  Boyle 
had  submitted  to  the  insolvent  laws  of  Maryland  by  instituting 
the  suit  in  that  state,  and  by  the  terms  in  which  the  judgment 
was  entered.     Cited,  Clay  y.  Smith,  3  Peters,  411. 

Maryland  was  the  place  of  the  contract^  or  where,  at  leasts 
it  was  to  be  performed.  It  was  immaterial  where  the  contract 
was  made,  if  it  was  to  be  performed  in  Maryland. 

As  to  the  rule  in  fizing4he  place  of  the  contract,  fjsnnsse  y. 
Barker,  3  Wheat ;  De  Wolf  y.  Johnson,  10  Wheat;  7  Harris 
and  Johnson^  399,  were  cited. 

The  contract  in  this  case  was  not  consummated  until  it  was 
ratified  by  Boyle- in  Maryland.  The  consignees  had  become 
security  for  the  consignor,  an  act  not  within  the  scope  of  their 
authority,  and  not  binding- on  the  consignor  until  he  ratified 
it  As  therefore  the  contract  was  not  complete  until  confirm- 
ed, and  as  this  was  done  in  Maryland,  it  was  a  Maryland 
contract  If  the  appellees  had  not  gi yen  the  security  to  enable 
the  brig  to  proceed,  they  would  not  haye  been  liable  for  neg* 
lecting  it 

This  is  the  general  rule  as  to  all  contracts  growing  out  of 
correspondence.  The  place  of  payment  contemplated  was 
Baltimore.  It  was  there  that  the  same  was  to  be  carried  into 
execution.  Cited,  Huberus  de  Conflictu  Legum;  3  Dall.  3lr4, 
note;  Big.  Dig.;  3  Mass.  Rep.  77;  SMsss.  Rep. 509;  6  Mass. 
157}  IS  Mass.  4;  8  Mass.  84;  13  Mass.  153;  15  Mass.  934. 

If  the  contract  had  been  made  in  New  Orleans,  aO't  so  con- 
sidered by  ihe  appellees,  Jt  would  haye  borne  interest  at  the 
rate  of  ten  per  cent  But  the  declaration  states  it  to  haye  been 
madepJn  Maryland,  and  the  rate  of  interest  is  that  of  Mary- 
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tend.  Thif  iijm  admiafioii,  thtt  it  was  a  Maryland  contract; 
and  therefore  to  be  regelated  try  her  laws.  This  ia  eqoivalent 
to  aoing  in  a  atate  court;  and  the  qoeation  in  the  case  will  turn 
on  the  conatmetion  of  Uie  agreement  by  which  the  judgment 
was  entered* 

It  ia  conaidared,  that  the  takingof  the  judgment  in  the  form  in 
which  it  waa  enlmd,  waa  an  agreement  that  the  partiea  should 
be  bound  by  the  law  of  Maryland;  and  would  take  only  what 
that  law  givesy  and  according  to  the  operation  of  the  law. 

It  ia  a  common  practice  in  Maryland  to  take  a  judgment  in 
a  suit  agptinst  one  who  haa  been  diacharged  aa  an  insolvent 
debtor,  subject  to  the  discharge.  This  is  equivalent  to  that 
practice. 

Mr  Scoti,  for  the  appdleeai  asaumed,  that  this  caae  having 
been  set  dowi^  for  final  hearing  by  the  complainant  upon  the 
bill  and  answers,  the  bets  set  forth  in  the  answers  must  be 
taken  aa  true;  and  he  relied  on  the  case  of  Leeds  ▼.  Marine 
Insurance  CoYnpany  of  Aleiundria,  9  Wheat  380,  383. 

He  also  contended » that  the  discharge  of  Boyle,  under  the 
insolvent  laws  of  Maryland^  did  not  aflTect  the  right  of  the 
plaintiffa  at  law  to  a  judgment,  or  to  an  execution  upon  that 
judgment;  because  the  act  of  the  general  assembly  of  Mary- 
land, passed  at  December  aeaaion  1816,  ch.  231,  aec.  6,  which 
g^nta.a  huA  diaohargelo  tnaolvent  debtors,  was  a  law  impair- 
ing the  obligation  of  cootracta,  and  in  violation  of  the  first 
article,  tenth  sectioujDf  the  constitution  of  the  United  States. 
He  rdied  upon  the  following  authorities,  Lanusse  v.  Bar- 
ker, 3  Wheat  103,  146;  Consequa  v.  Fanning,  3  Johnson's 
Cases,  610;  Thompson  v.  Ritcham,  8  Johnaon's  Rep.  189, 
133;  Blanchard  v.  Russell,  13  Mass.  Rep.  18;  Coolidge  v. 
Poor,  15  Maas.  Rep.  437,  for  the  purpose  of  showing  lex  loci 
contractua:  and  also  upon  Sturg^s  v.  Crowninshield,  4  Wheat 
133.197,183;  McMillan  v.  M'Neill,  4  Wheat  309;  Fanners 
and  Mechanica  Bank  of  Pennsylvania  v.  Smith,  6  Wheat  131 ; 
Ogden  V.  Saundera,  13  Wheat  313,  aa  to  the  validity  of  the 
discharge.    And  he  contended  that  the  memorandum  made 
upon  the  judgment,  «  anbject  to  the  legal  operation  of  the  de- 
fendant'a  diacharge  under  the  insolvent  laws  of  Maryland," 
gave  to  Boyle  no  other  benefit  from  his  discharge,  than  if  it 
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hid  been  pleaded  el  length;  and  that  the  diacharge  waa  no  re- 
lease to  Boyle  frcm  the  claim  of  the  defendanta. 

He  alao  con  (ended,  that  the  attachments,  mentioned  in  the 
proceedings  in  the  cause,  formed  no  bar  to  the  right  of  the 
plaintiffs  at  law  to  an  execution  upon  their  judgment;  and  he 
relied  un  Runer  v.  Marshal,  1  Wheat  215;  Bowne  ▼•  Joy,  9 
Johnson,  221;  Wash  ▼.  Durkin,  12  Johnson,  99.  And  in  reply 
to  the  fourth  point  of  the  appellant's  counsel  **  that  the  court 
of  chancery  ought  to  have  referred  it  to  a  commissioner  to  in- 
quire and  report  whether  the  complainant  had  sustained  injury 
by  the  attachments  at  New  Orleans,''  he  showed  by  the  an* 
swer  of  the  defendants,  that  th» proceedings  in  the  attachment, 
laid  in  the  hands  of  Breedloye,  Bradford  and  Robinson,  had 
been  instituted  at  the  instance  and  request  of  Boyle  himself; 
and  that,  in  that  case,  and  also  in  the  proceedings  in  the  attach* 
ment  against  Ambrose  Nelson,  there  were  no  funds  in  the 
bands  of  the  garnishees  liable  to  be  affected  by  those  proceed- 
ings.    He  also  contended  that  Boyle  had  sustained  no  injury 
by  those  proceedings,  and  that  there  was  no  evidence  upon 
which  the  appellant  could  rely,  to  show  that  he  haiL  been  in* 
jured  by  them;  and  that  csen  j£  km  hodl  heeia  injuxedv  that  hir 
■amcdgir  wvft  beffina:  andtbtv  lmbuoali»  wai  mt  ul  &  court  of 
eqiiil^  amtth«tl»niMatesttiMMithftqniinfttm^of  iarpirjrfn  m 
eoinst  «f  hsr  b^ai»hs*eouDdi  daiin  at  aet  off  eir  that  acceuat  ia 
m  flomrt  efequily^  andl  ttntt  tike  appdlant  waff  without  any  cle^ 
fenae;;aiicr  tttsEl!  theinj^mstiianv  ^off  pmperfy  fssoiVed;  audi  thv 
Uir  drsmissed. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  in  equity  to  tl^e  circuit  court 
for  the  district  of  Msryland,  dismissing  the  bill  of  the  plaintiff, 
now  appellant. 

The  material  circumstances  are  as  follows.  Zacharie  and 
Turner  are,  and  at  the  time  of  the  transactions  hereafter  to 
be  stated  were,  resident  merchants  at  New  Orleans,  and  Boyle 
a  resident  merchant  at  Baltimore.  In  the  year  1818,  Boyie 
being  the  owner  of  the  brig  Fabius,  sent  her  on  a  voyage  to 
New  Orleans,  consigned  to  Zacharie  and  Turner,  where  she 
arrived  and  landed  her  cargo,  and  Zacharie  and  Turner  pro* 
cured  a  freight  for  her  to  Liverpool.  After  the  cargo  was  put 
Vol.  VI.— 4  F 
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on  boardi  and  the  brif[  was  ready  to  ^il,  she  was  attached  by 
process  of  law,  at  the  suit  of  Messrs  Vincent,  Nolte  and  Co.  of 
New  Orleans,  as  the  property  of  Boyle,  for  a  debt  due  by  him 
to  them.  Zacharie  and  Tamer,  with  one  Richard  RelfT,  with 
a  view  to  benefit  Boyle,  and  enable  the  brig  to  perform  her 
voyage,  became  security  for  Boyle  upon  the  attachment,  and 
thus  procured  the  release  oL  the  brig.  Upon  information  of 
the  facts^  Boyle  approved  of  their  conduct,  and  promised  to 
indemnify  them  for  ahy  loss  they  might  sustain  on  that  account 
Messrs  Vincent,  Nolte  and  Co.  -recovered  judgment  in  their 
suit,  and  Zacharie  and  Turner  were  compelled  to  pay  the  debt 
and  expenses,  amounting  to  thn^  thousand  one  hundred  and 
thirteen  dollars  and  thirty  cents;  and  afterwards,  on  the  SSd 
of  December  1819,  they  instituted  a  suit  against  Boyle  for  the 
recovery  oftiie  same,  in  the  circuit  court  of  Maryland.  On 
the  31at  of  the  same  month  of  December  1819,  Boyle  made 
application  for  the  benefit  of  the  insolvent  act  of  Maryland,  of 
1816,  ch.  228,  and  eventually  received  a  discharge  under  the 
same.  On  the  1st  of  May  1821,  judgment  by  confession  was 
rendered  in  the  suit,  in  favour  of  Zacharie  and  Turner,  for 
the  sum  of  three  thousand  one  hundred  and  thirteen  dollars 
and  eighty  cents,  with  interest  from  the  15th  of  November 
1819,  and  costs  of  suit;  and  a  memorandum  was  entered  of 
record,  by  consent  of  the  parties,  as  foKlows,  «this  judgment 
subject  to  the  legal  operation  of  the  defendant's  discharge 
under  the  insolvent  laws  of  Maryland.''  The  judgment 
having  remained  unexecuted  for  more  than  a  year,  it  was  re- 
vived by  a  scire  facias;  and  writs  of  fieri  facias  were  issued, 
and  renewed  from  time  to  time,  until  th<e  12th  of  December 
1827,  when  a  fieri  facias  was  dtiivered  to  the  marshal,  who 
levied  it  on  the  ship  Oeneral  Smith,  belonging  to  Boyle,  on 
the  31st  of  March  1828;  and  returned  it  to  the  May  term  of 
th^  circuit  court  of  the  same  year. 

Tfte  bill  of  the  plaintiff  was  filed  on  the  7th  of  April  1828, 
and  stated  most  of  the  preceding  facts;  and  prayed  for  an  in- 
junction  to  the  further  proceedings  to  enforce  the  execution  of 
the  judgment,  and  for  general  relief.  The  grounds  relied  on 
by  the  plaintiff  for  this  purpose,  were  first,  that  his  property 
is  exempted  from  the  levy,  by  his  discharge  under  the  insol- 
vent act;  secondly,  that  he  is  entitled  to  credit  for  certain  com- 
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niinions  aecniiDg  to  him  fof  e«rUin  business  done  for  Zschario 
since  the  judgment^  and  agreed  to  i>e  deducted  therefrom;  and 
thirdly^  for  the  amount  of  losses  sustained  by  the  plaintiff  in 
consequence  of  Zacharie  and  Turner  having  caused  certain 
attachments  for  the  same  debt  to  be  issued  in  Louisiana  against 
fhe  property  of  the  plaintiff  in  the  hands  of  certain  debtors  of 
the  plaintiff  in  that  state*  An  injunction  issued  on  the  bill,  on 
the  8th  of  the  same  April. 

The  answejr  of  the  defendants  (now  appellees)  haying  come 
in^  the  cause  was  set  down  for  a  hearing  on  the  bill  and  an- 
swer (by  which  the  facts  stated  in  the  answer  must  be  taken 
to  be  true);  and  it  was  decreed  by  the  court  that  the  injunc- 
tion be  dissolved^  and  the  bill  dismissed  without  costs.  From 
that  decree  the  present  appeal  has  been  taken  to  this  court 

The  first  point  presented  for  argMment,  and  indeed  that 
which  was  tiie  principal  ground  of  the  appeal,  is  as  to  the 
effect  of  the  discharge  under  the  insolvent  act  This  question 
is  of  course  at  rest,  so  far  as  it  is  covered  by  the  antecedent 
decisions  made  by  this  court  The  ultimate  opinion  delivered 
by  Mr  Justice  Johnson  in  the  case  of  Ogden  v.  Saunders^  12 
Wheat  213,  358,  was  concurred  in  and  adopted  by  the  three 
judges,  who  were  in  the  minority  upon  the  general  question 
of  the  constitutionality  of  state  insolvent  laws,  so  largely  dis- 
cussed in  thst  case,  it  is  proper  to  make  Ihis.remark,  in  order 
to  remove  an  erroneous  impression  of  the  bar,  that  it  was  his 
single  opinion,  and  not  of  the  three  other  judges  who  con- 
cuired  in  the  judgment  So  far  then,  as  decisions  upon  Ihc 
subject  of  state  insolvent  laws  have  been  made  by  this  court, 
they  are  to  be  deemed  final  and  conclusive. 

It  has  been  suggested  that  the  memorandum  of  agreement 
accompanying  the  judgment,  that  it  should  be  «<  subject  to  the 
legal  operation  of  the  insolvent  laws  of  Maryland,"  ought  to 
be  deemed  an  acquiescence  on  the  part  of  Zacharie  and  Turner, 
in  the  validity  of  that  discharge,  or  at  least  a  waiver  of  any 
claim  in  repugnance  to  it  We  do  not  think  so.  The  sole 
effect  of  that  agreement  is  to  save  to  the  party  whatever  righta 
be  may  claim  from  the  legal  operation  of  those  laws.  It  nei- 
ther admits  their  validity,  nor  waives  any  rights  of  Zacharie 
and  Turner,  if  they  are  unconstitutional. 

It  has  in  the  next  place  been  argued,  thai  the  contract  upon 
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whidi  the  judgment  is  fouaded,  it,  in  contemplation  of  lew,  a 
Maryland  contract;  and  not  a  Louisiana  contract;  that  Boyle 
undertook  to  pay  the  money  in  the  place  where  he  resided,  and 
not  in  the  place  where  Zacharie  and  Turner  resided.  Our  opin- 
ion iS|  that  this  argument  cannot  be  maintained.  We  do  not 
admit,  that  the  original  undertaking  of  Zacharie  and  Turner 
in  giving  security  in  behalf  of  Boyle,  was  an  unauthorised  act, 
and  beyond  the  scope  of  their  just  authority,  as  consignees  of 
the  Fabius.  It  was  an  act  obviously  done  for  the  benefit  of 
Boyle,  and  indispensable  to  enable  the  vessel  to  perform  her 
voyage;  and  naturally  implied  from  the  relation  of  the  parties, 
as  owner  and  consignees.  It  must  have  been  intended  by  the 
owner,  that  the  consignees  were  to  be  at  liberty  to  do  any  act 
for  his  benefit  which. was  or  might  be  required  in  order  to 
despatch  the  vessel  on  the  voyage.  And  Boyle  himself 
seems  to  have  admitted  this  to  be  true;  for  in  the  answer  tif 
Zacnarie  and  Turner  (which  is  evidence  in  the  cause),  it  is 
expressly  stated  that  Boyle,  <<  so  far  from  disapproving  of  the 
acts  of  these  defendants,  as  above  stated,  thanked  them  for 
their  prompt  and  correct  management  of  his  business,  and  un* 
dertook  and  promised  to  indemnify  them  from  any  loss  which 
they  might  sustain  on  his  account"  Now  that  could  scarcely 
be  deemed  a  prompt  and  correct  management  of  the  business 
of  the-  principal,  which  was  wholly  beyond  the  scope  of  the 
authority  delegated  to  the  agents.  In  this  view  of  the  matter, 
the  contract  of  indemnity  would  clearly  refer  for  its  execution 
to  Louisiana;  as  much  so  as  if  Boyle  had  authorised  Zacharie 
and  Turner  to  advance  money  there  on  his  account,  for  which 
he  would  repay  them.  Such  a  contract  would  be  understood 
by  all  parties  to  be  a  contract  made  in  the  place  where  the  ad- 
vance was  to  be  made;  and  the  pajment,  unless  otherwise  stip- 
ulated, would  also  be  understood  to  be  made  there.  The  case 
would,  in  this  aspect,  fall  directly  within  the  authority  of 
Lanusse  v.  Barker,  3  Wheat  Rep.  101,  146;  see  also  Coolidge 
V.  Poor,  15  Mass.  Rep.  427;  Consequa  v.  Fanning,  3  Johns. 
Ch.  Rep.  587. 

But  if  the  contract  had  been  unauthorized,  and  beyond  the 
agency,  still  the  subsequent  ratification  of  the  transaction 
by  Boyle  would  have  the  same  operation,  according  .o  the  well 
known  maxim,  that  subsequent  ratilicatton  is  equivalent  to  a 
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prior  order;  and  when  made,  it  has  relation  back  to  the  time 
of  the  original  trannaction,  and  gives  it  as  full  a  sanction  as 
if  it  had  been  done  under  an  original  authority.  The  ratifiea* 
tion  of  this  contract  by  Boyle  was  eonsplete  and  perfect;  and 
he  treated  it  as  a  Louisiana  contract  of  indemnityi  for  his 
beoefiti  by  which  he  was  bound,  and  which  he  ought  to  dis- 
ehsrge  in  that  state. 

As  to  the  credit  for  commissionsy  that  is  no  longer  relied 
on;  for  the  defendant's  answer  asserts  distinctly  that  the  amount 
has  been  already  credited. 

As  to  the  attachments,  it  is  not  very  easy  to  ascertain  the 
grounds  upon  which  Boyle  attempts  in  his  bill  to  assert  an 
equity.  Assuming  that  a  bill  would  lie  to  have  an  equitably 
offset  for  unliquidated  damages,  occasioned  by  the  misconduct 
of  the  creditors  in  not  prosecuting  such  attachments  with  doe 
diligence,  where  the  debt  has  been  lost  by  the  insolvency  of 
the  garnishee  in  the  intermediate  period  (on  which  we  desire 
to  be  understood  as  expressing  no  opinion);  still,  there  most 
be  sufficient  facts  alleged  in  the  bill  to  justify  a  presumption 
of  loss.  Now,  in  the  present  bill,  there  is  no  allegation  what- 
soever of  any  insolvency  of  the  garnishees.  The  allegation  as 
to  one  attachment  is,  <^whereby  your  orator  has  been  de- 
prived of  the  benefit  of  any  part  of  the  debt,  now  due  by  the 
aaid  Nelson  (the  garnishee),  being  somewhere  about  the  sum 
of  fifteen  hundred  dollars,  besides  interest  thereon,  from  the 
said  year,  when  the  attachment  aforesaid  was  laid,  and  which 
sum  is  as  completely  lost  to  your  orator,  as  if  it  had  been  paid 
over  to  the  said  2!aeharie  and  T^ner;  who,  for  aught  your 
orator  knows,  may  have  actually  recovered  the  whole  ^f  it  in 
virtue  of  said  attachment,  and  may  have  refused  to  give  credit 
for  the  same.''  And  as  to  the  other  attachment,  the  allegation 
is,  <<  that  they  also  attached  property  belonging  to  your  orator^ 
which  was  in  the  hands  of  Messrs  Breedlove  and  Bradfiwd 
(the  garnishees),  for  which  your  orator  has  never  received  aay 
credit,  although  it  has  been  thus  fSur  ebmpletely  lost  to  him, 
amounting,  as  he  verily  believes^  to  the  sum  of,  &&  &e.'' 
So  that  the  whole  gravamen  is,  that  the  attachments  have 
hitherto  prevented  him  firom  receiving  the  debts  and  interest 
due  from  the  gunishees.  Under  audi  circumstances,  where 
Boyle  might  at  any  time  have  relieved  himself  from  the 
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effects  of  the  tttacjinient,  by  the  pajment  of  the  debt  doe  to 
Zacharie  and  Turner;  and  where  he  has  himself  acquiesced  in 
the  delay,  without  in  any  manner  attempting  to  speed  the 
suits;  and  where  no  eonni?mnee  or  indulgence  is  pretended  to 
have  existed  in  concert  with  the  gsmishses;  and  where  there 
is  no  allegation  in  the  bill  itself,  of  any  undue  delay  in  pro- 
secuting the  attachments  by  the  creditor,  it  is  di£Seult  to  per> 
ceive  any  foundation  on  which  to  rest  a  claim  for  equitable 
relief.  But  the  answer  of  the  defendants  shows  still  more 
forcible  objections  against  the  bill.  This  answer  explicitly 
avers,  that  in  both  of  the  attachments  the  garnishees  denied 
having  any  funds  of  Boyle  in  their  possession,  Nelson  gene- 
rally, and  Breedlove,  Bradford  &  Co.  with  the  qualification, 
any  funds  liable  to  the  attachment;  and  the  suits  were  dismiss- 
ed accordingly.  Copies  of  the  proceedings  are  annexed  to 
the  answer,  which  demonstrate  (if  it  had  been  necessary),  the 
result  of  the  averment;  but  it  must  be  taken  to  be  true,  as  the 
hearing  was  upon  bill  and  answer. 

It  is  added  in  the  answer  that  the  suit  against  Breedlove, 
Bpidford  &  Co.  was  commenced  upon  the  information  and 
ai  the  request  qf  Boyk;  so  that  it  was  not  in  invitum;  but 
was  an  arrest  of  his  funds,  upon  his  own  suggestion,  and 
with  his  own  consent  Surely  a  suit  in  chancery  cannot  be 
maintained  in  a  case  so  naked  of  all  real  equity.  Bui  it 
is  said  that  the  answer  of  the  garnishees,  Breedlove,  Brad- 
ford ft  Co.  admits  that  they  are  indebted  to  the  plainiiflU 
But  we  must  take  that  answer  according  to  its  terms  and  im- 
port; and  if  so,  then  the  admission  is  qualified.  It  is  as  fol- 
lows: "we  do  not  consider  ourselves  in  debt  to  Hugh  Boyle, 
or  to  Hugh  Boyle  &  Co. ;  we  received  of  Hugh  Boyle  &  Co. 
some  property,  which  has  been  sold,  and  the  proceeds,  say 
twelve  or  thirteen  hundred  dollars,  placed  to  their  credit  on 
our  books;  but  one  of  the  house  holds  a  claim  against  Hugh 
Boyle  &  Co.  for  upwards  of  twenty-five  hundred  dollars, 
which  amount  he  refused  to  admit  as  a  credit  to  our  partner, 
but  wu  wiOing  to  close  Hugh  Boyle  &  Co.'s  account,  by  charg- 
ing him  and  crediting  the  partner  with  the  balance  due  said 
Boyle,  and  in  this  way  said  balance  was  held  to  pay  the 
daim.''  They  add,  in  an  answer  to  another  interrogatory, 
«  we  have  no  property  of  the  defendanU  in  this  case,  nor  do 
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we  know  of  any."  Now^  it  has  not  been  shown  at  the  argo- 
meaty  that  in  a  process  of  this  sort,  under  the  loeal  laws  of 
Lottisiana,  the  debt  due  to  one  partner  might  not  be  a  good 
defence  for  the  garnishees;  and  certainly  the  court  cannot  pre- 
sume  it  And,  upon  general  principles,  there  can  be  little 
doubt,  that  in  a  court  of  equity,  in  a  suit  by  Boyle  seeking 
relief,  such  a  counter  claim  would  or  might,  under  circum- 
stances, furnish  a  good  defence,  if  not  to  the  firm,  at  least  to 
the  creditor  partner,  to  rebut  the  claim  of  Boyle  against  him. 
Where  there  is  an  express  denial  by  the  garnishees,  setting 
up  an  equity  of  any  property  in  their  hands  liable  to  the  at- 
tachment, that  allegation  ought  to  be  presumed  to  be  supported 
by  the  local  law  applicable  to  the  facts,  until  the  contrary  is 
explicitly  established.  But  the  decisive  answer  is,  that  9sthia 
suit  was  commenced  at  the  request  of  Boyle,  and  as  the  gar« 
nbhees  did  not  admit  that  they  had  property  liable  to  the 
attachment,  the  onus  is  on  Boyle,  to  show,  that,  nevertheless, 
by  the  local  law  the  attachment  might  have  .been  enforced. 
He  has  failed  to  establish  any  such  proposition. 

Upon  the  whole,  it  is  the  opinion  of  the  cpurt,  that  the  de- 
cree of  the  circuit  court  ought  to  be  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  circuit  court  of  the  United  States  for  .the  dis- 
trict of  Maryland,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  ordered  and  decreed  by  this  Court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs. 
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Hugh  BotxiKj  Plaimtxfv  ih  Error  v.  Iamss  W.  Zacharh 

AHo  Saxuel  H.  Turvxr. 

A  writ  of  error  will  not  Ho  to  a  circuit  coort  of  the  United  Stetet,  to  reviio  Hi 
decidoD  in  lefufing  to  g;noi  a  writ  of  ireodiUoDi  expooai,  if  toed  oo  a  judgment 
obtained  in  that  court.    A  writ  of  error  doei  not  lie  In  toeb  a  caee. 

All  motioni  to  quaah  executioni  are  addreated  to  the  aouod  diacretlon  of  the  eoarCp 
and  ai  a  aummary  relief  which  the  court  if  not  compellable  to  allow.  The 
party  if  deprived  of  no  right  by  the  refuaal;  and  he  b  at  full  liberty  to  redreaa 
hif  grievance  by  writ  of  error,  or  audita  querela*  or  other  remedy  known  to  the 
common  law.  The  refoaal  to  quaah,  if  not  In  the  aena e  of  the  common  law  a 
judgment,  much  lefli  a  final  judgment.  It  u  a  mora  interlocutory  order. 
Even  at  common  law,  error  only  liea  from  a  final  judgment;  and  by  the  ezproM 
provifiona  of  the  judiciary  act  of  1789,  a  writ  of  error  liea  to  thia  court  only  in 
eaaea  of  final  judgmenta. 

The  acta  of  Maryland  regulating  the  proceedinga  on  Injunctiona  and  other  dmo^ 
eery  proceedlngf,  and  giving  certain  eilectf  to  them  In  courtf  of  law,  are  of  no 
force  in  relation  to  the  courta  of  the  United  Statea.  The  chancery  joriadictlon 
given  by  the  conatltution  and  lawa  of  the  United  Statea,  ia  the  fame  in  all  the 
•tatea  of  the  union,  and  the  rale  of  deeia Ion  if  the  faiiie  in  all.  In  the  exer- 
df  of  that  jttrif4iction  the  courtt  of  the  United  Statea  are  not  govened  by 
the  atate  practice,  but  the  act  of  congreff  of  1792,  chap.  86,  haf  provided  that 
the  modcf  of  proceeding  in  equity  aultf  ahall  be  accordhig  to  the  priociplefy 
rulea  and  uaagea  which  beloog  to  courta  of  equity,  af  contradiftingulfhed  from 
courtf  of  law.  And  the  aettled  doctrine  of  thia  court  If,  that  the  remediea  in 
equity  are  to  be  adminlatered,  not  according  to  the  ftate  practice,  but  accord- 
ing to  the  practice  of  courtf  of  equity  in  the  parent  country,  aa  cootradla tin- 
guifhed  from  courtf  of  law;  aubject,  of  courf e,  to  the  provitionf  of  the  acta  of 
congreff,  and  to  fuch  alterationa  and  ralea  aa  in  the  exerdae  of  the  powera 
delegated  by  thoae  acta,  the  courta  of  the  United  Statea  may  from  thne  to  time 
prefcribe. 

In  reapect  to  auitf  at  common  law,  it  la  true  that  the  lawa  of  the  United  Statea 
have  adopted  the  forma  of  write  and  executiona,  and  other  procofa,  and  the 
modea  of  proceeding  authoriaed  and  need  under  the  atate  lawa,  aubject,  iiow- 
ever,  to  auch  alterationa  and  additiona  aa  may  from  time  to  time  be  made  by  the 
courta  of  the  United  Statea.  But  wiita  of  execution  iff uing  from  the  courta  of 
the  United  Statea  in  virtue  of  thoae  proviaiona,  are  not  controlled  or  control* 
lable.  In  (heir  general  operation  or  effect,  by  any  collateral  regulatlona  an^  ce- 
itrictiona  which  the  atate  lawf  have  impoaed  upon  the  atate  courta  to  govem 
them  hi  the  actual  uae,  mifpenflon  or  auperaeding  of  them.  Such  reguiatlooa 
and  roftrictionf  aro  exduaively  addrefaed  to  the  atate  tribunala,  and  have  no 
efllcacy  in  the  courta  of  the  United  Statea,  unleaa  adopted  by  them. 

The  cafOf  of  Palmer  v.  Allen,  7  Cranch'a  RSp.  680,  664 ;  Wayman  ▼.  Southard, 
10  Wheat.  Rep.  1,  and  the  Bank  of  the  United  Sniea  v.  Halatead,  10  Wheat 
Bep.  61,  cited. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Marylind. 
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The  facta  of  this  caie  are  atnted,  in  part,  in  the  preceding 
equi^  eaae;  and  in  the  opinion  of  the  court,  delivered  by  Mr 
Justice  Story. 

The  defendants  in  error,  citizena  of  Louisiana,  and  mer- 
chants of  New  Orleans,  inatituted  a  suit  in  the  circuit  court 
sgainst  Hugh  Boyle  of  Baltimore,  for  the  amount  which  they 
had  been  obliged  to  pay  aa  his  securities  in  an  attachment  against 
hia  property  at  New  Orleans.  The  action  was  brought  on  the 
83d  December  1819. 

Mr  Boyle  appeared  to  the  suit  at  May  term  1880,  and  filed 
a  plea  of  noo-aaaumpait,  and  iasue  was  joined:  the  cause  waa 
then  continued  to  November  term  1880,  and  then  to  May  term 
1881,  when  the  defendant  withdrew  his  plea,  and  confeaaed 
judgment  for  the  damages  in  the  declaration  and.  coats:  these 
damagas  to  be  released  upon  the  payment  of  three  thousand  one 
hundred  and  thirteen  doUara  and  eighty  centa,  with  interest 
from  15th  November  1819,  and  aeventeen  dollars  and  twenty, 
five  cents  costs,  ^  subject  to  the  kgalcperaium  of  the  defend- 
ant'a  diaeharge  under  the  inaol  vent  lawa  of  Maryland.^'  On  the 
8th  October  1888,  a  acire  faciaa  waa  issued  to  revive  the  judg* 
moot,  and  a  fiat  was  entered  on  the  7ih  November  1883,  and 
for  sixteen  dollara  and  aeventy-five  centa  coats  on  fiat 

A  fieri  faciaa,  to  lie,  waa  iasued  to  December  term  1884,  and 
renewed  from  time  to  time  until  18th  December  1887,  when 
it  wu  taken  out  of  th^  office  and  delivered  to  the  marshal;  and 
was.by  him,  on  the  31at  day  of  March  1888,  levied  on  the  ahip 
called  the  General  Smith,  and  ao  by  him  returned  to  May 
term  1888,  in  theae  words:  <<  Levied  aa  per  achedule  on  3l8t 
day  of  March  1838.  Injunction  iasued  on  the  8th  April 
1888." 

On  7th  April  1888,  the  plaintifi*  in  error  filed  hia  bill  of 
complaint  on  the  equity  aide  of  the  circuit  court  againat  Zachar 
rie  and  Turner,  to  stay  proceedings  at  law  upon  the  judg« 
ment;  and  a  writ  of  injunction  was  granted  by  the  drcuit  judge, 
and  iaaued  on  the  8th  day  of  the  aame  month. 

The  bill  which  had  been  filed  by  the  plaintiff  in  error  on  the 
equity  aide  of  the  court  having  been  dismisaed,  the  attorney 
for  the  plaintifia,  on  the  10th  June  1889,  gave  an  order  to  the 
clerk  to  iasue  a  writ  of  venditioni  exponaa,  which  waa  iaaued 
on  the  89th  Auguat  1889,  and  uelivmd  to  the  marahal,  who 
Vol-  VI.— 4  6 
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made  a  return  thereof  to  the  D^eember  term  1889,  that  he  had 
received  the  amount  of  the  exeeation  from  the  defendant,  and 
had  it  ready  to  bring  into  court 

The  defendant  at  the  same  term  made  a  motion  to  quuh  the 
writ  of  venditioni  exponas,  and  filed  the  following  reasons  in 
support  of  his  motion. 

1.  That  the  judge  who  granted  the  said  writ  of  injunction 
required  the  defendant,  Hugh  Boyle,  to  execute  an  injunction 
bond  or  obligation,  before  the  said  writ  was  issued.  The  bond 
was  in  the  common  form. 

2.  And  also  the  one  hundredth  rule  of  the  court,  adopted,  with 
others,  by  the  circuit  court  of  the  United  States  for  the  fourth 
circuit,  in  and  for  the  district  of  Maryland;  passed  and  adopted 
by  the  court,  as  the  rules  for  the  orderly  conducting  of  busi- 
ness in  the  court  in  cases  at  common  law,  and  to  regulate  the 
practice  in  the  court;  at  November  term  1808. 

One  Hundredth  Rule.  **  Writs  of  capias  ad  satisfaciendum, 
fieri  facias  (or  attachment  by  way  of  execution^,  as  authorized 
by  the  act  of  assembly  of  this  state,  may  issue  at  the  option  of 
the  party  in  whose  favour  any  judgment  shall  be  rendered  for 
the  recovery  of  any  debt  or  damages;  but  only  one  execution 
shall  be  served  returnable  to  the  same  court,  unless  sufficient 
money  shall  not  be  levied  to  satisfy  the  judgment,  in  which 
case  the  capias  ad  satisfaciendum  may  be  afterwards  sefved  for 
the  residue,  which  shall  be  indorsed  thereon,  and  the  costs 
of  the  writ  not  served  shall  be  paid  by  the  party  issuing  it'' 

And  also  the  act  of  the  general  assembly  of  Maryland, 
passed  at  November  session  1799,  chapter  79,  entitled  <'an 
act  to  prevent  unnecessary  delay  and  expense,  and  for  the 
further  advancement  of  justice  in  the  court  of  chancery;''  and 
also  the  act  of  the  general  assembly  of  Maryland,  entitled  ^an 
act  for  the  ease  of  the  inhabitants  in  examining  evidences  re- 
lating to  the  bounds  of  lands,  and  in  the  manner  of  obtaining 
injunctions,"  passed  at  October  session  1783,  chapter  8. 

And  also  appealed  to  the  knowledge  of  the  court,  that  ac- 
cording to  the  uniform  and  immemorial  practice  in  the  state 
of  Maryland,  with  regard  to  the  state  courts,  whenever  a  writ 
of  fieri  facias  had  been  levied,  and  the  proceedings  were  stayed 
by  injunction  before  the  day  of  sale,  the  officer  who  had  levied 
the  writ  of  fieri  facias  delivered  up  the  property  seized  by 
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MbIi  to  Ae  defendant  at  law.  upon  the  wervidb  upon  the  said 
oflieer  of  notice  of  the  writ  of  injanction. 

The  court  ovemiled  the  motion,  and  ordered  and  directed 
the  maraha)  to  bring  into  court  the  money  mentioned  in  his  re- 
lami  and  the  cause  waa  removed  to  this  court  by  writ  of  error. 

The  case  waa  argued  by  Mr  inHrt,  for  the  plaintiff  in  error; 
and  by  Mr  Scott,  for  the  defendants. 

Mr  Wirt  contended;  1.  That  there  was  error  in  not  quash- 
ing the  writ  of  venditioni  exponas;  because  the  equity  cause, 
lately  depending  in  the  same  court,  between  the  same  parties, 
on  account  of  the  same  cause  of  action,  havmg  been  set  down 
for  a  final  hearing,  and  a  Jinal  decree  having  been  passed 
dissolving  the  injunction  issued  in  said  equity  cause,  and  that 
decree  being  appealed  from,  and  an  appeal  bond  having  been 
filed  and  approved  by  the  court,  and  the  proceedings  trans- 
mitted to  the  appellate  court  where  they  are  still  pending;  the 
execution  of  the  judgment  enjoined  against,  should  have  been 
sUyed  by  the  appeal  until  affirmance  of  the  decree. 

2»  That  the  property  seized  under  the  writ  of  Jieri  /aciae 
should  have  been  delivered  up  by  the  marshal  to  the  defendant 
at  law  (plaintiff  in  error),  on  service  qf  the  writ  qfir\junctionj 
according  to  the  law  and  practice  of  the  courts  of  the  state  of 
Maryland;  and  is  to  be  considered  as  hsving  been. so  delivered 
up;  and  therefqre  a  writ  of  venditioni  exponas  could  not  pro- 
perly issue,  even  Mother  process  might 

d.  That  whether  the  law  and  practice  of  the  courU  of  Mary- 
land justified  the  marshal  in  the  delivery  up  of  the  property 
taken  in  eiecution,  or  not,  a  writ  of  venditioni  exponas  was 
not  the  proper  process  which  ought  to  have  issued. 

4.  That  if  such  a  writ  was  the  proper  process,  it  was  fatally 
defective  in  form,  as  well  as  in  substance,  and  ought  therefore 
to  have  been  quashed. 

5.  That  on  the  return  of  the  marshal  made  to  the  venditioni 
esqiMutSf  the  court  below  erred  in  requiring  the  money  to  be 
brought  into  court 

Mr  Wirt  contended  that  the  appeal  in  the  equity  case  was  a 
aopereedett  in  this  case;  and  the  venditioni  was  therefore  im- 
properly issued. 

Originally,  all  cases  were  brought  up  to  this  court  by  writ 
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of  eiTori  which  wm  always  a  supereedeas  if  proieettted  io  time 
This  practice  was  changed  by  the  act  of  congress  of  180S;  and 
DOW  the  appeal  operates  precisely  as  did  a  writ  of  error;  and 
the  taking  out  the  execution  was  irregular.  Cited|  2  Wheat 
1S8;  Coxe's  Dig.  50,  51.  As  to  the  practice  in  the  state  of 
Maryland,  cited  6  Har.  and  John.  338. 

After  the  cause  is  in  this  court,  it  ought  to  have  the  power 
to  see  that  no  further  proceedings  be  had  in  the  court  bdow. 

In  all  cases  of  proceedings  in  renii  and  bond  and  security 
given,  the  bond  i$  a  substitute  for  the  res  ipsae;  which  is  there- 
upon restored  to  the  party.  Act  of  Maryland,  1783,  ch.  88; 
act  1799,  ch*  79.  It  is  admitted  that  these  laws  have  no 
force  in  the  courts  of  tlie  United  States,  but  under  the  power 
of  the  court  to  adopt  the  state  practice.  As  to  adopting  the 
state  practice,  cited  10  Wheat  51;  10  Wheat.  1.  As  to  the  right 
of  the  party  to  take  out  a  writ  of  error  in  such  a  case,  cited 
7  Cranch,  878. 

The  motion  to  grant  the  venditioni  is  a  substitute  for  the 
writ  of  audita  querela.  This  is  now  obsolete;  and  relief  is 
granted  on  motion,  where  audita  querela  was  formerly  brought. 
Cited.  8  Black.  Com.  406. 

Mr  Seott,  for  the  defendants  in  error,  contended  that  this 
ease  was  not  properly  before  the  court. 

The  supreme  court,  although  a  court  exercising  common 
law  jurisdiction,  was  a  court  of  statutory  jurisdiction;  and  we 
must  look  to  the  constitution  of  the  United  States  and  the 
acts  of  congress  for  the  subjects  proper  to  be  brought  before 
the  court  A  writ  of  error  will  not  lie  to  bring  up  an  execution 
from  a  circuit  court, 'and  more  than  five  years  had  elapsed  from 
the  rendition  of  the  judgment  before  the  issuing  of  the  writ  of 
error:  and  the  court  could,  therefore,  take  no  cognizance  of 
the  judgment  of  the  circuit  court,  or  of  the  proceedings  upon 
that  judgment,  because  a  writ  of  error  would  not  lie  upon  the 
judgment  after  five  years:  and  there  was  no  provision  in  any 
act  of  congress  for  bringing  up  an  execution. 

He  also  contended,  that  the  proceedings  on  a  judgment  come 
properly  within  the  discretion  of  the  court  by  which  the  judg* 
ment  was  rendered;  and  in  England  a  writ  of  error  would 
not  lie  merely  to  bring  up  an  execution;  and  where  the  king's 
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beneh  in  England  had  quashed  an  exeeation,  which  had  been 
issued  by  another  court,  and  which  had  been  brought  before 
that  court,  the  judgment,  upon  which  the  execution  had  been 
issued,  as  well  as  the  execution  itself,  had  been  brought  before 
the  court,  and  that  the  court  had  proceeded  to  quash,  for  error 
in  the  judgment  In  this  case  there  was  no  error  in  the  judg- 
ment, and  none  was  alhej^;  if  there  were  error,  this  court 
could  not  correct  it  after  five  years:  and,  independent  of  the 
first  objection,  this  court  could  not  look  at  the  execution,  the 
judgment  not  being  properly  before  it. 

He  also  contended,  that  even  if  this  case  were  properly  be- 
fore this  court,  the  writ  of  venditioui  ex|K>nas  was  properly 
issued,  and  the  motion  to  quash  it  was  rightly  overruled;  and 
the  circuit  court  was  right  in  directing  the  m'arshal  to  bring 
the  money  into  court 

1.  Because  the  supreme  court  considers  the  practice  of  the 
king's  bench  and  chancery  court  as  affording  the  outlines  for 
its  practice.     S  Dallas,  411. 

S.  Because  the  remedies  in  the  courts  of  the  United  States, 
in  equity,  are  not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  equity,  as  distinguished  and  de- 
fined in  those  courts,  from  which  we  derive  our  knowledge  of 
those  principles.  Seventh  rule  of  court,  8th  August  1791. 
Robinson  v.  Campbell,  3  Wheat  212,  221. 

3.  And  because  the  circuit  courts  of  the  union  have  chan- 
cery jurisdiction  in  every  state,  and  have  the  same  chsncery 
powers,  and  the  same  rules  of  decision  in  all  the  states.  The 
United  States  v.  Rowland,  4  Wheat  108,  115. 

He  then  assumed  the  proposition,  that  the  writ  of  fieri  facias 
was  properly  issued;  and  showed  from  the  record  that  it  was 
levied  upon  <<  the  ship  General  Smith,"  as  the  property  of 
Boyle,  eight  days  before  the  issuing  of  the  writ  of  injunction, 
viz.  upon  the  Slst  day  of  March  1828j  and  that  the  writ4)f 
injunction  was  not  issued  until  the  8th  April  1828:  and  he 
contended,  thjt  the  writ  of  venditioni  exponas  was  issued  in' 
conformity  t»  the  practice  in  England:  and  referred  to  Eden 
on  Injunctions,  34;  1  Maddox  on  Chancery  Practice,  130. 
for  the  purpose  of  showing,  that  the  fieri  facias  having  been 
levied  before  the  issuing  of  the  writ  of  injunction,  tha^  the  de- 
fendant and  plaintiff  in  error  was  not  entitled  to  have  the  ship 
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delfrered  up  to  him  upoo  the  aeirice  of  the  writ  of  injuDction; 
and  the  venditioni  exponas  having  issoed  according  to  the 
practice  in  England,  it  would  not  be  affected  by  the  one  hun- 
dredth rule  of  the  circuit  court;  and  that  the  application  of 
that  rule  to  the  case  before  the  court,  would  destroy  the  uni- 
formity of  the  practice  in  the  courts  of  equity  of  the  United 
States.  He  also  contended,  that  the  application  of  the  acts  of 
assembly  of  Marylandi  viz.  September  1723,  chap.  8,  sec  5, 
and  1799,  ch.  79,  sec  10,  which  had  been  relied  on  by  the 
plaintiff  in  error,  and  of  the  Maryland  practice  under  those 
acts  of  assembly,  would  be  a  legislative,  not  a  judicial  act, 
unwarranted  by  the  constitution  and  laws  of  the  United  States, 
contrary  to  the  English  practice,  and  contrary  to  the  practice 
of  the  courts  of  the  United  States. 

He  also  insisted  there  was  no  error  in  issuing  the  ven- 
ditioni exponu  pending  the  appeal;  and  it  was  no  breach 
of  the  injunction  so  to  do;  because  the  fieri  facias  and  the 
venditioni  exponas  were  but  one  execution;  and  that  the 
execution  having  been  begun  before  the  issuing  of  the  writ  of 
injunction,  it  was  the  right  of  the  plaintiff  at  law  to  have  it 
.completed:  but  he  admitted,  that  pending  the  appeal  and  writ  of 
error,  he  could  not  have  taken  out  a  new  execution;  and  he 
relied  on  Metton  v*  Eldrington,  1  Dyer,  08,  b,  where  a  ven- 
ditioni exponas  was  issued  after  a  scire  facias,  although  a  super- 
sedeas. Also  Charter  v.  Pector,  Cro.  Eliz.  597;  and  that 
the  circuit  court  was  right  in  directing  the  marshal  to  bring 
into  court  the  money  which  he  had  received  on  the  exeeution. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  circuit  court  of  the  district  of 
Maryland,  between  the  same  parties,  and  upon  the  ssme  judg- 
ment on  which  the  bill  in  equity,  which  has  just  been  disposed 
of,  was  founded.  The  facts  relative  to  the  judgments  need 
not  be  agsin  repeated,  as  they  are  fully  disclosed  in  the  pre- 
ceding cause. 

The  object  of  the  present  writ  of  error  is  to  revise  the  de^ 
cision  of  the  circuit  court  in  refusing  to  quash  a  writ  of  ven- 
ditioni exponas  issued  for  the  sale  of  the  ship  Qeneral  Smith, 
which  wu  seized  upon  the  fieri  facias  on  the  judgment,  upon 
a  motion  made  by  the  counsel  for  Boyle  for  that  purpose. 
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The  fieri  facias  was  leried  on  the  iht|»  on  the  Slat  of  Mareh 
1828;  the  bill  in  eqaity  waa  filedi  and  aa  injooetion  awarded, 
on  the  8th  of  the  aucceeding  April.  On  the  8th  of  May  fol- 
lowing, the  writ  of  fieri  facias  was  returned  to  the  circuit  court 
with  the  marshal's  return  thereon,  **  levied  as  per  schedule  on 
the  31st  of  March  1888.  Injunction  issued  on  the  8th  of 
April  1828."  On  the  29th  of  August  1829,  a  writ  of  vendi- 
tioni exponas  issued  from  the  circuit  court,  returnable  to  the 
next  December  term  of  the  court  At  the  return  term,  a  mo- 
tion  was  made  in  behalf  of  Boyle,  to  quash  the  venditioni 
exponas,  grounded,  among  other  things,  upon  tlie  injunction, 
and  bond  given  in  pursuance  thereof,  and  the  provisions  of 
the  act  of  Maryland  of  1799,  chap.  79,  and  the  act  of  Mary- 
land of  1723,  chap.  8.  A  rule  was  then  made  at  the  same 
term  upon  the  marshal,  to  return  the  writ  of  venditioni  ex- 
ponas, upon  which  he  made  a  return,  in  substance,  that  the 
amount  of  the  money  had  been  paid  into  his  hands,  and  was 
now  in  bank  to  his  credit,  to  be  returned  as  made  under  the 
writ  of  venditioni  exponas,  if  the  court  should  be  of  opinion 
that  it  rightfully  issued,  and  empowered  and  obliged  the  mar- 
shal U  sell  the  ship  seised  under  the  fieri  facias  issued  in  1828, 
stayed  by  injunction  as  aforesaid.  The  court  overruled  the 
motion  to  quwh  the  venditioni  exponas,  and  ordered  the 
money  returned  on  the  writ  to  be  brought  into  court.  The 
present  writ  of  error  is  brought  upon  this  refusal  to  quuh  the 
venditioni  exponas. 

The  first  question  naturally  presenting  itself  upon  this  pos- 
ture of  the  facts  is,  whether  a  writ  of  error  lies  in  such  a  case. 
It  is  material  to  state,  that  no  error  is  assigned  on  the  origi- 
hal  judgment,  or  on  the  award  of  the  fieri  facias,  which  indeed 
are  conceded  to  have  been  rightfully  issued,  and  to  be  above 
exception.  But  the  error  assigned  is  the  supposed  irregularity 
and  incorrectness  of  the  award  of  the  venditioni  exponas,  after 
the  writ  of  injunction  from  the  chancery  side  of  the  court  had 
been  granted. 

The  argument  to  maintain  the  writ  of  error  hu  proceeded, 
in  a  great  measure,  upon  grounds  which  are  not  in  the  slightest 
degree  controverted  by  this  court.  It  is  admitted  that  the 
language  in  Co.  Litt  288,  b.  is  entirely  correct,  in  stating  that 
**  ft  writ  of  error  lieth  when  a  man  is  grieved  by  an  error  in 
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Uie  foondationi  prooaediogt  judgment  or  eseeation'^  in  a  tait 
Bat  it  if  added,  in  the  mme  authorityi  that  ^  withoot  a  judg- 
ment on  an  award  in  the  nature  of  a  judgmenti  no  writ  of  error 
doth  lie.''  lf»  thereforoi  there  is  an  erroneous  award  of  exe- 
eution,  not  warranted  by  the  judgment,  or  erroneous  proceed-> 
ingf  under  the  executloni  a  writ  of  error  will  lie  to  redress  the 
grievance.  The  question  here  is  not  whether  a  writ  of  error 
lies  to  an  erroneous  award  of  execution,  for  there  was  no  error 
in  the  award  of  the  fieri  facias.  But  the  question  is,  whether 
a  writ  of  error  lies  on  the  refusal  to  quash  the  auxiliary  process 
of  venditioni  exponas,  upon  mere  motion.  In  modern  times, 
courts  of  law  will  often  interfere  by  summary  proceedings  on 
motion,  and  quash  an  execution  erroneously  awarded,  where 
a  writ  of  error  or  other  remedy,  such  as  a  writ  of  audita  que- 
rela, would  clearly  lie.  But,  because  a  court  may,  it  does  not 
follow  that  it  is  bound  thus  to  aqt  in  a  summary  manner;  for 
in  such  cases  the  motion  is  not  granted  ex  debito  justitisB,  but 
in  the  exercise  of  a  sound  discretion  by  the  court  The  relief 
is  allowed  or  refused,  according  to  circumstances;  and  it  is  by 
no  means  ui>common  for  the  court  to  refuse  to  interfere  upon 
motion,  in  cases  where  the  proceedings  are  clearly  erroneous, 
and  to  put  the  party  to  his  writ  of  error  or  other  remedy;  for 
the  refusal  of  the  motion  leaves  every  remedy.  Which  is  of 
right,  open  to  him. 

In  Brooks  v.  Hunt,  17  Johns.  Rep.  484,  Mr  Chancellor 
Kent,  in  delivering  the  opinion  of  the  court  of  errors,  allud* 
ing  to  this  practice,  said,  <<  it  is  not  an  uncommon  thing  for 
a  court  of  law,  if  the  case  be  difficult  or  dubious,  to  refuse 
to  relieve  a  party  after  judgment  and  execution  in  a  sum. 
mary  way  by  motion,  and  to  put  him  to  his  audita  querela." 
That  was  a  case  very  similar  to  the  present.  A  motion  was 
made  to  the  supreme  court  of  New  York  to  set  aside  a  fieri 
facias,  on  the  ground  that  the  party  was  discharged  under  the 
insolvent  laws  of  that  state.  The  court  refused  the  motion; 
and  on  error  brought,  the  court  of  errors  of  New  York  quashed 
the  writ  of  error.  Mr  Chancellor  Kent,  on  behalf  of  the  court, 
assigned  ss  one  of  the  grounds  of  quashing  the  writ  of  error, 
that  the  ru^  or  order  denying  the  motion  wu  not  a  judgment 
within  the  meaning  of  the  constitution  or  laws  of  New  York. 
It  was  only  a  decision  upon  a  collateral  or  interlocutory  point. 
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and  oottld  not  well  be  diftingaished  from  t  Tariety  of  other 
apecitl  motions  and  orders,  which  are  made  in  the  progress  of 
a  suit,  and  which  have  never  been  deemed  the  foundation  of  a 
writ  of  error.  A  writ  of  error  would  only  lie  upon  a  final 
judgment  or  determination  of  a  cause;  and  it  was  never  known 
to  lie  upon  a  motion  to  set  aside  process.  And  in  the  close 
of  his  opinion,  he  emphatically  observed,  if  the  case  <<is  to  be 
earried  from  this  court  to  the  supreme  court  of  the  United 
States,  I  should  hope,  for  the  credit  of  our  practice,  it  might 
be  on  the  audita  querela,  and  not  upon  such  a  strange  mode  of 
proceeding  u  that  of  a  writ  of  error  brought  upon  a  motion 
and  affidavit^'  There  are  other  cases  leading  to  the  same  con- 
clusion. See  Wardell  v.  Eden,  1  Johns.  Rep.  531,  note. 
Wicket  V.  Creamer,  1  Salk.  864.  Johnson  v.  Harvey,  4 
Mass.  Rep.  483.  Bleasdale  v:  Darby,  9  Price,  600.  Clason 
V.  ShotweU,  1  Tidd'sPrac.  470,471;  Kent's  (Chancellor) 
Opinion,  12  Johns.  Rep.  31,  50.  Com.  Dig.  Pleader,  3  B.  12. 
A  very  strong  case  illustrating  the  general  doctrine  is  that 
error  will  not  lie  to  the  refusal  of  a  court  to  grant  a  peremp. 
tory  mandamus,  upon  a  return  made  to  a  prior  mandamus, 
which  the  court  allowed  as  sufficient  This  was  held  by  the 
house  of  lords  in  Pender  v.  Herle,  3  Bro.  Pari.  Cases,  505. 

We  consider  all  motions  of  tliis  sort  to  quash  executions,  as 
addressed  to  the  sound  discretion  of  the  court;  and  as  a  sum- 
aary  relief,  which  tlie  court  is  not  compellable  to  allow.  The 
party  is  deprived  of  no  right  by  the  refusal;  and  he  is  at  full 
liberty  to  redress  his  grievance  by  writ  of  error,  or  audita  que» 
rela;  or  other  remedy  known  to  the  common  law.  The  re- 
fusal to  quash  is  not,  in  the  sense  of  the  common  law,  a  judg- 
ment; much  less  is  it  a  final  judgment  It  is  a  mere  interlo- 
cutory order.  Even  at  the  common  law,  error  only  lies  from 
a  final  judgment;'and  by  the  express  provisions  of  the  judiciary 
act  of  1786,  chap.  SO,  sec,  82,  a  writ  of  error  lies  to  this  court 
only  in  cases  of  final  judgments. 

But  if  this  objection  were  not,  aa  we  think  it  is,  insuperable, 
there  would  be  other  decisive  objections  against  the  party.  In 
the  first  place,  the  very  ground  of  argument  to  maintain  the 
motion  to  quash  is,  that  the  injunctioil  operated  as  a  super- 
sedeas  of  the  execution,  according  to  the  acts  of  Maryland  of 
1723,  chap.  8,  and  of  1799,  chap.  79,  regulating  proceeding 
Vol.  VI.— 4  H 
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in  chaocerjr  and  injonctionSy  which  give  to  tn  injonetion  the 
effect  of  a  supersedeas  at  law.  But  the  acts  of  Maryland  re- 
gulating the  proceedings  on  injunctionsi  and  other  chancery 
proceedingSi  and  giving  certain  effects  to  them  in  courts  of 
law,  are  of  no  force  in  relation  to  the  courts  of  the  United 
States. 

The  chancery  jurisdiction  given  by  the  constitution  and  laws 
of  the  United  States  is  the  same  in  all  the  states  of  the  unioni 
and  the  rule  of  decision  is  tlie  same  in  all.  In  the  exercise  of 
that  jurisdiction,  the  courts  of  the  United  States  are  not  gov- 
erned by  the  state  practice;  but  the  act  of  congress  of  1798, 
ch.  d6|  has  provided  that  the  modes  of  proceeding  in  equity 
suits  shall  be  according  to  the  principles,  rules  and  usages 
which  belong  to  courts  of  equity,  as  contradistinguished  from 
courts  of  law.  And  the  settled  doctrine  of  this  court  is,  that 
the  remedies  in  equity  are  to  be  administered,  not  according  to 
the  state  practice,  but  according  to.  the  practice  of  courts  of 
equity  in  the  parent  country,  as  contradistinguished  from  that 
of  courts  of  law;  subject,  of  course,  to  the  provisions  of  the 
acts  of  congress,  and  to  such  alterations  and  rules  as  in  the  ex- 
ercise of  the  powers  delegated  by  those  actSj  the  courts  of  the 
United  States  may,  from  time  to  time,  prescribe.  Robinson 
V.  Campbell,  3  Wheat  R.  212;  United  Sutes  v.  Rowland,  4 
Wheat.  R.  lo8.  So  that,  in  this  view  of  the  matter,  the  effect 
of  the  injunction  granted  by  the  circuit  court  was  to  be  decided 
by  the  general  principles  of  courts  of  equity,  and  not  by  any 
peculiar  statute  enactments  of  the  state  of  Maryland. 

Strictly  speaking,  at  the  common  law  an  injunction  in  equity 
does  not  operate  as  a  supersedeas;  although  it  may  furnish  a 
proper  ground  for  the  court  of  law,  in  which  the  judgment  isren- 
dered,  to  interfere  by  summary  order  to  quash  or  stay  the  pro- 
ceedings on  the  execution.  If  the  injunction  is  disobeyed,  a 
court  of  equity  has  its  own  mode  of  administering  suitable  re- 
dress. But  a  court  of  law  is  under  no  obligations  to  enforce  it 
as  a  matter  of  right  or  duty.  In  respect  to  suits  at  common  law, 
itis  true  that  the  laws  of  the  United  States  have  adopted  the  forms 
of  writs,  executions  and  other  process,  and  the  modes  of  proceed- 
ing authorized  and  used  under  the  state  laws,  subject,  however, 
to  such  alterations  and  additions  as  may  from  time  to  time  lie 
made  by  the  courtj  of  the  United  States.    But  writs  and  cxe- 
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eotionsy  iflsuing  from  tlie  eoans  of  the  United  States  in  ▼irtoe 
of  these  proyisioDSy  are  not  controlled  or  controllable  in  thw 
^neral  operation  and  effect  by  any  collateral  regulations  and 
restrictions  which  the  state  laws  have  imposed  upon  the  state 
courts  to  govern  them  in  the  actual  use.  suspension  or  super- 
seding of  them.  Such  regulations  and  restrictions  are  exclu- 
sively addressed  to  the  state  ^ibunals,  and  have  no  efficacy  in 
the  courts  of  the  United  States  unless  adopted  by  them.  The 
case  of  Palmer  v.  Allen. (7  Cranch»  550, 564)  furnishes  a  com- 
mentary on  this  point;  and  it  is  freely  expounded  and  illus- 
trated in  the  subsequent  cases  of  Wayman  v.  Southard,  10 
Wheat  R.  1,  and  United  Sutes  Bank  v.  Halstead,  10  Wheat 
51.  No  rule  of  the  circuit  court  of  Maryland  has  been  pro- 
duced which  adopts  these istate  regulations;  and  the  existence 
of  one  is  not  to  be  assumed. 

But  if  the  injunction  could  be  admitted  to  operate  as  a  Su- 
persedeas at  law,  under  any  circumstances,  in  the  courts  of  the 
United  States,  there  would  yet  remain  a  decisive  objection 
against  its  application  in  the  present  case.  Nothing  is  better 
settled  at  the  common  law  than  the  doctrine  thai  a  superse- 
deas, in  order  to  stay  proceedings  on  an  execution,  must  come 
before  there  is  a  levy  made  uuder  the  execution;  for  if  it 
comes  afterwards,  the  sheriff  is  at  liberty  to  proceed  upon  a 
writ  of  venditioni  exponas  to  sell  the  goods.  There  are  many 
cases  in  the  books  to  this  effect;  but  they  are  admirably  sum- 
med up  by  Lord  Chief  Justice  Willis,  in  delivering  the  opinion 
of  the  court  in  Meriton  v.  Stevens,  Willis's  R.  271,  380;  to 
which  alone  therefore  it  seems  necessary  to  refer.  See  Char- 
ter V.  Pector,  Cro.  Eliz.  597,  Moore's  R.  542;  Clark  v. 
Withers,  Q  Mod.  290,  293,  298; S.  C.  1  Salk.  321;  Blancliard 
V.  Myers,  9  John.  R.  66;  2  Tidd's  Pr.  1072;  Com.  Dig.  Exe- 
cution, C.  5,  C.  8;  Bac.  Abridg.  Supersedeas,  G.  See  also 
M'CuUough  V.  Guetner,  1  Binn.  R.  214. 

In  the  present  case,  the  levy  on  the  fieri  facias  was  niade 
more  than  a  week  before  the  injunction  was|prantcd;  so  that, 
according  to  the  cxiorse  of  the  common  law,  it  ought  not  to 
operate  ss  a  supersedeas  to  tho  venditioni  exponas. 

In  every  view  of  this  case  it  is  clear  that  there  is  no  error 
in  the  proceedings,  which  is  revisablc  by  thirf  court.  What- 
ever might  have  been  properly  done  by  the  circuit  court,  upon 
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the  motion  to  quasb,  in  order  to  give  full  effect  to  its  own  in- 
junetion,  was  matter  exclusively  for  the  consideration  of  tluft 
court  in  the  exercise  of  its  discretion^  and  is  not  re-examinable 
here.  And  there  is  no  pretence  of  any  error  in  the  judgment 
or  award  of  the  execution  under  which  the  levy  was  made. 
The  judgment  of  the  circuit  court  is  therefore  affirmed,  with 
damages  at  the  rate  of  sixper  cent,  and  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be,  and  the  jame  is 
hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six  per 
centum  per  annum. 
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Ex  Parte  John  A.  Davenport. 

Motion  for  »  mandamiM  to  the  district  Judge  of  tlie  soothem  dittriet  ttf  New 
York,  directing  him  to  reftore  to  the  record  »  plet  of  **  tender,"  which  htd 
been  filed,  by  the  defendant,  in  »  suit  on  e  bond  for  the  piyment  of  datiee, 
which  had  been  ordered  by  the  court  to  be  itmclc  off  m  »  naMty.  By 
the  court:  Af  the  allowance  of  double  pleat  and  defences  it  a  matter  not  of 
absolute  right  but  of  discretion  in  the  court;  and  at  the  court  constantly 
ezerciset  a  control  orer  the  privilege,  and  wiU  disaHow  faicompatible  and 
sham  pleas,  no  mandamus  will  lie  to  the  court  (or  the  exercise  of  Its  au- 
thority in  such  cases;  it  being  a  matter  of  sound  discretion,  exclusively  apper- 
taining to  Its  own  practice.  The  court  cannot  say,  judicially,  that  the  district 
court  did  not  order  the  present  plea  to  be  struck  from  the  record  on  tills  ground; 
te  the  record  itself  furnishes  no  positive  means  of  information. 

Upon  the  true  interpretation  of  the  provision  in  the  sizty-fiAh  section  of  the  duty 
collection  act  of  1799,  ch.  128,  relative  to  granting  judgment  on  motion  in 
suits  on  bonds  to  the  United  States  for  duties,  the  legislature  intended  no  mora 
than  to  interdict  the  party  from  an  imparlance,  or  any  other  means  or  eootii- 
vances  for  men  delay.  He  should  not,  by  sham  pleadingSi  or  other  pretended 
defences,  be  allowed  to  avail  hhnself  of  a  postponement  of  the  judgment,  to 
the  iqjury  of  the  government,  or  in  fraud  of  his  obligation  to  make  a  punctual 
payment  of  the  duties,  when  they  had  become  due.  There  is  no  reason  to  sup- 
pose that  the  legislature  meant  to  bar  the  party  from  any  good  defence  against 
the  suit  founded  upon  real  and  substantial  merits.  An  d  such  an  bitention  ought 
not,  in  common  Justice,  to  be  presumed  without  the  most  express  declarations. 

The  languap  of  tlie  sfaity-fifth  section  neitlier  requires  nor  Justifies  any  such  ln> 
terpreution.  It  merely  requires  that  judgment  shoukl  be  rendered  at  the  re- 
turn term,  unless  delay  stiall  be  indispensable  for  the  obtalnment  of  Justice. 

There  is  no  impossibility  or  impracticability  in  courts  making  such  rales  in 
relation  to  the  filing  of  the  pleadings,  and  tlie  Joining  of  issuss  in  tills  particu- 
lar (Class  of  cases,  as  will  enable  the  causes  to  be  heard  and  tried  upon  tiie 
merilf ,  and  a  verdict  found  at  the  ratum  term  of  tlie  court. 

THIS  was  a  motion,  by  Mr  Hall  of  counsel  for  the  relator,  for 
a  mandamus  to  the  judge  of  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  <^  commanding 
him  to  restore  to  the  record  of  the  cause,  the  plea  of  tender, 
filed  in  the  cause  by  the  defendant,  and  to  proceed  to  the  trials 
and  judge  thereupon  according  to  law;  and  to  vacate  all  rules 
and  orders  entered  in  the  said  court,  setting  aside  such  plea  as 
a  nullity.^' 

The  affidavit  of  John  A.  Davenport  was  filed,  stating  the  in- 
stitution of  a  suit  by  the  United  States  in  the  district  court  of 
the  United  States  for  the  southern  district  of  New  Tork^  in 
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Febniary  term  1831,  agaiast  himself  and  a  certain  John  A. 
Lacon,  and  that  a  declaration  was  filed  therein  against  the  de- 
fendants, to  which  the  said  John  A.. Davenport,  he  being  the 
only  defendant  who  appeared,  after  oyer,  interposed  two  pleas. 
The  declaration  was  in  debt  on  a  bond  to  the  United  States  for 
duties  on  merchandise  imported  into  the  port  of  New  York  by 
Thomas  H.  Lacon,  one  of  the  obligors,  on  the  1st  day  of  May 
1831,  in  the  penal  sum  of  fire  hundred  dollars.  The  amount 
stated  to  be  due  to  the  United  States,  in  the  condition  of  the 
bond,  was  fifty  dollars  and  twenty-fiye  cents.  In  the  margin 
of  the  bond  was  written  in  figures  the  sum  of  $228  34. 

The  first  plea  of  the  defendant  was  <'  non  est  factum.'* 

The  second  plea  stated,  that  when  the  bond  became  due, 
to  wit  on  the  21st  day  of  January  1832,  before  the  commence- 
ment  of  the  sui^  the  defendant  Thomas  H.  Lacon  was  ready 
and  willing,  at  the  city  of  New  York,  to  pay  the  amount  due 
thereon,  being  the  sum  of  fifty  dollars  and  twenty-five  cents, 
and^at  on  the  same  day  he  tendered  to  the  plaintifis  the  said 
sum  of  money  which  the  [  laintifis  refused  to  receive;  and  that 
be  was  still  willing  and  ready  to  pay  the  same;  and  that  the 
said  sum  of  fifty  dollars  and  twenty-five  cents  was  brought 
into  court,  to  be  paid  to  the  plaintiffs. 

The  affidavit  proceeded  to  state,  that  the  bond  was  given  on 
the  importation  of  certain  manufactured  iron  into  the  port  of 
New  York;  for  which,  as  manufactured  iron,  and  according  to 
the  tariff,  the  amount  of  duties  as  set  forth  in  the  condition  of 
the  bond  was  correct  That  the  collector  of  the  port  of  New 
York,  however,  upon  an  allegation  that  such  iron  was  not 
manufactured  iron  but  was  subject  to  a  specific  duty,  increased 
the  amount  of  duties  to  the  sum  set  forth  in  the  margin  of  the 
bond,  and  filled  in,  or  caused  to  be  filled  in,  the  penalty  of 
five  hundred  dollars;  being  after  the  execution  of  the  bond 
and  tender  of  payment,  and  without  the  assent  of  the  deponent, 
to  enable  a  recovery  to  be  had  to  the  extent  of  the  increased 
doty;  and  that  a  tender  of  the  amount  in  the  condition  men* 
tioMd  was  made,  in  order  to  test  the  questions  arising  but  of 
the  acts  of  the  collector,  and  the  plea  interposed  accordingly. 

The  affidavit  further  stated,  that  the  district  attorney  of  the 
United  Stater  moved  to  strike  off  from  the  record  the  plea  of 
tender  as  a  nullity;  and  that  upon  argument,  the  district  judge 
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did  decide^  that)  under  the  act  of  congreaa,  no  other  plea  eould 
be  interposed  to  the  bond  except  the  plea  of  non  est  factum; 
and  did  thereupon  order  the  said  plea  to  be  stricken  fr>m  the 
record  as  a  nullity, 

Mr  Taney^  attorney-general^  presented  to  the  court  the 
a£Sdayit  of  the  district  attorney  of  the  United  States  for  the 
southern  district  of  New  York,  stating  the  circumstances  of 
the  case;  and  also  a  certified  copy  of  the  proceedings  in  the 
district  court 

The  case  was  submitted  without  argument 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  a  motion  for  a  mandamus  to  the  district  judge  for  the 
southern  district  of  New  York,  directing  him  to  restore  to 
the  r|cord  a  plea  of  tender,  which  had  been  filed,  together  with 
a  plea  of  non  est  factum,  by  Darenport,  in  a  suit  on  a  custom 
house  bond  for  the  pajrment  of  duties,  brought  against  him  in 
that  court;  and  which  had  been  ordered  by  the  court  .to  be 
struck  from  the  docket  as  a  nullity.  As  the  allowance  of 
double  pleas  and  defences  is  a'  matter  not  of  absolute  right,  but 
of  discretion  in  the  court,  and  as  the  courts  constantly  exer- 
cise a  control  over  this  privilege,  and  will  disallow  incompati- 
ble and  sham  pleas,  no  mandamus  will  lie  to  the  court  for  the 
exercise  of  its  authority  in  such  cases;  it  being  a  matter  of 
sound  discretion,  exclusively  appertaining  to  its  own  practice. 
We  teannot  say  judicially,  that  the  court  did  not  order  the  pre- 
sent plea  to  be  struck  from  the  record  on  this  ground,  as  the 
record  itself  furnishes  no  positive  means  of  information. 

But  it  appears  from  the  affidavit  of  the  party,  and  the  opi- 
nion of  the  district  court,  with  a  copy  of  which  we  have  been 
furnished,  that  the  plea  was  in  fact  struck  from  the  record 
upon  the  ground  that  under  the  sixty-fifth  section  of  the  duty 
eoUeQtion  act  of  1799,  chapter  128,  the  defendant  has  not  a 
right  to  make  every  defence  which  he  would  be  entitled  to 
make  in  a  suit  at  common  law  upon  such  a  bond;  but  that  the 
statute  eon^emplates  a  summary  proceeding  and  judgment 
against  him,  without  preserving  to.  him  the  same  right  of  a  trial 
by  jury  upon  litigated  questions  of  fact,  at  least  not  upon  such 
questions  of  fact  as  are  not  within  the  issue  of  non  est  factum. 
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The  wordtf  of  the  sizty^fifth  aection  of  the  act  ire,  ''and 
where  luit  shall  be  instituted  on  any  bond  for  the  recoYery 
of  duties  due  to  the  United  States,  it  shall  be  the  duty  of 
the  court  where  the  same  may  be  pending' to  fpnnt  judgment 
at  the  return  term,  upon  motion;  unless  the  defendant  shall  in 
open  courti  lie.  make  oath  or  affirmation,  that  an  error  liath 
been  committed  in  the  liquidation  of  the  duties  demanded 
upon  such  bond,  specifying  the  errors,  &c  &c;  whereupon^  if 
the  court  be  satisfied  that  a  continuance  until  the  next  succeed- 
ing term  is  necessary  for  the  attainment  of  justice,  and  not 
otherwise,  a  continuance  may  be  granted,  until  the  next  sue- 
ceeding  term,  and  no  longer/'  In  our  opinion,  upon  the  true 
interpretation  of  this  provision,  the  legislature  intended  no 
more  than  to  interdict  the  party  from  an  imparlance,  or  any 
other  means  or  contrivances  for  mere  delay.  He  should  not 
by  sham  pleadings,  or  by  other  pretended  defences,  be  allowed 
to  avail  himself  of  a  postponement  of  judgment  to  the  injury 
of  the  government,  and  in  fraud  of  his  obligation  to  nudce  a 
punctual  payment  of  the  duties  when  they  had  become  due. 

But  we  perceive  no  reason  to  suppose  that  the  legislature 
meant  to  bar  the  party  from  any  good  defence  against  the  suit, 
founded  upon  real  and  substantial  merits.  And  certainly  we 
ought  not,  in  common  justice,  to  presume  such  an  intention 
without  the  most  express  declarations.  To  deprive  a  citisen 
of  a  right  of  trial  by  jury,  in  any  case,  is  a  sufficiently  harsh 
exercise  of  prerogative,  not  to  be  raised  by  implication  from 
any  general  language  in  a  statute.  But  ip  presume  that  the 
government  meant  to  shot  out  the  party  from  all  defences 
against  its  elaims,  however  well  founded  in  law  and  justice, 
without  a  hearing;  would  be  pressing  the  doctrine  to  a  still 
more  oppressive  extent  We  think  the  language  of  the  sixty* 
fifth  section^  neither  requires  nor  justifies  any  such  interpretsp- 
tion.  It  merely  requires  that  judgment  should  be  rendered  at 
the  return  term,  unless  delay  shall  be  indispensable  for  the  at- 
tainment of  justice:  and  tliere  is  no  impossibility  or  impracti- 
cability in  the  court's  making  such  rules  in  relation  to  the 
filing  of  the  pleadings,  and  the  joining  of  issues  in  this  peculiar 
dass  of  cases,  as  will  enable  the  causes  to  be  heard  and  tried 
upon  he  merits,  and  a  verdict  found  at  the  return  term  of  the 
court.    It  is  a  matter  of  common  practice  in  all  classes  of  cases 
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at  least  in  one  of  the  circuita,  &nd  no  inconyenience  or  hard* 
ship  haa  hitlierto  grown  out  of  it — special  exceptions,  founded 
upon  extraordinary  circumstancesi  are  and  may  be  disposed  of 
upon  special  application  for  delay. 

We  hare  thought  it  right  to  express  this  opinion  on  the 
present  occasion,  because  it  appears  that  there  has  been  a  di- 
versity of  judgment  among  the  district  judges  upon  the  sub- 
ject It  is  probable  that  the  district  judge  of  the  southern  dis- 
trict  of  New  York,  will,  upon  this  intimation,  grant  the  proper 
relief.  If  he  should  not,  we  cannot  interfere  by  way  of  man- 
damus; unless  the  objection  is  put  upon  the  record  in  a  proper 
form,  which  it  does  not  appear  to  be  in  the  present  case. 


On  consideration  of  the  motion  made  in  this  case  on  a  prior 
day  of  the  present  term  of  this  court  for  a  mandamus  to  be 
directed  to  the  judge  of  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  <<  commanding  him  to 
restore  to  the  record  of  the  cause  in  said  named  case,  the  plea 
of  tender  pled  in  the  said  cause  by  the  defendant,  and  to  pro- 
ceed, to  trial  and  judge  thereupon  according  to  law,  and  to 
vacate  all  rules  or  orders  entered  in  the  said  court,  setting 
aside  such  plea  as  a  nullity,  ^^  and  of  the  exhibits  filed  in  the 
case  as  well  by  the  said  counsel  of  the  defendant  as  by  Mr 
Attorney-General  in  behalf -of  the  United  States:  it  is  now 
here  ordered  atod  adjudged  by  this  Court,  that  the  mandamus 
prayed  for  be,  and  the  same  is.  hereby  refused,  and  that  the 
said  motion  be,  and  the  same  is  hereby  oyermled. 


Vol.  VI.— 4  i 
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Stspbxh  Lihmet  and  others^  Pulivtiffs  ih  Error  v. 
Thjb  Lxssrs  of  Thomas  B.  Miller,  Defbvdaht  nr 
Error. 

Efedmeni.  The  pltiotiflT  cl«im«<]  (be  lanJ  io  controTerty,  which  was  litiiattd 
io  Um  Virgioii  military  district,  in  the  state  of  Ohio,  ttoder  a  patent  fron  the 
United  States,  dated  1  December  1814,  founded  on  an  entry  and  surrey  eie- 
coted  in  the  same  year.  The  defendants  offered  in  evidence  a  patent.  Issued 
by  the  state  of  Virginia  in  Bfarcb  178D,  to  Richard  C.  Anderson,  for  the  same 
land,  which  was  rejected  by  the  court;  ^nd  they  gave  In  evidence,  an  entry  and 
survey  of  the  land  made  In  January  1769,  recorded  on  the  7tb  of  April  in  the 
same  year,  and  proved  possession  for  upwards  of  thirty  years.  The  warrant 
under  which  the  defendants'  survey  was  made,  stated  that  the  services  foe 
which  it  issued  were  performed  in  the  Virginia  itaU  tine;  and  not  on  the 
toniinenial  €$tdbH$kMent,\  On  the  1st  of  March  1786,  Virginia  conveyed  to 
the  United  States  the  territory,  north  west  of  the  river  Ohio,  with  the  reserve* 
tion  of  such  a  portion  of  the  territory,  ceded  between  tlie  rivers  Sciota  aM 
Little  MismI,  as  might  be  required  to  make  up  deficiencies  of  land  on  tlie 
south  side  of  the  Ohio,  called  the  Green  River  lands,  reserved  for  the  Virginia 
troops  on  eoniinentffl  eslablUhmeni.  The  holders  of  Virginia  warrants  had 
DO  right  to  locate  them  in  the  reservation,  until  the  good  land  on  the  south 
side  of  the  Ohio  was  eihausted,  and  l)  was  deemed  nocslsary  that  Virginia 
should  give  notice  to  (he  genemi  government,  when  the  Green  Rivafr  lands 
were  eihausted;  which  would  give  a  right  to  the  holders  of  warrants  to  locate 
them  in  the  district  north  of  the  Ohio.  Lands  could  be  erttered  in  this  district 
only  by  virtue  of  warrants  issued  by  Virginia  to  persons  who  had  serred  three 
•  years  In  tJu  Virginia  Une  an  'the  coniinental  titabiitkmeni. 

In  May  1800,  congress  authoilied  patents  to  issue  on  surveys  made  under  Vir* 
ginia  warrants  issued  for  services  on  the  continental  establishment:  warrants 
issued  by  Virginia  for  services  In  her  state  line,  gave  no  right  to  the  holder  to 
make  an  entry  in  the  reserved  district. 

The  lend  in  tlie  possessioo  of  the  defendant  was  surveyed  under  a  warrant  wbidr 
did  not  authorise  the  entry  of  lands  in  the  reaenred  district.  The  possession 
of  the  same  did  not  bar  the  plainllflTs  action. 

ft  is  a  well  settled  principle,  that  the  statute  of  ttmitstions  does  not  ran  against  a 
state..  If  a  contrary  ;ule  were  recognised,  it  would  only  be  necessary  for  in- 
truders on  the  public  landa  to  maintain  their  possessions  until  the  statute  of 
limitatlona  shall  run,  and  they  then  would  become  invested  with  the  title 
against  the  government,  and  alt  persons  claiming  under  It 

The  entry  and  survey  of  the  defendant  wereviade  before  the  deed  of  cearfoo— *• 
at  the  time  the  location  was  made,  the  land  In  the  reserved  district  was  not 
liable  to  be  appropriated  in  saiiifacUon  of  warrants  granted  by  the  atate  of 
Virginia  for  military  services  In  the  state  line. 

No  set  ot  congrese  was  psssed  subsequent  to  the  deed  of  ceseloa,  which  enlarged 
the  lights  of  Virginia  to  the  lands  in  the  military  contract  beyond  the  teroM  of 
the  cession.  Longer  time  has  repeatedly  been  given  for  locations,  but  no  new 
rights  have  been  created.    It  would  seem,  therefore,  to  follow  that  when  the 
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•ct  of  1807  was  pasMd  for  the  protection  of  surreys,  congress  coold  htf*  de- 
signed to  protect  such  surreys  only  as  bed  been  made  in  good  faith;  they  could 
not  bare  intended  to  sanction  surveys  made  without  the  shadow  of  authority, 
or,  what  is  the  same  thing,  under  a  void  authority. 

It  is  essential  to  the  validity  of  an  entry  that  it  shall  call  for  an  object  notorious 
at  the  time,  and  that  the  other  calls  stiall  have  precision.  A  aurvey,  uolcae 
carried  into  grant,  cannot  aid  a  defective  entiy  against  one  made  subsequently. 
The  survey,  to  be  good,  must  have  been  made  in  pursuance  of  the  entry. 

To  cure  defects  in  entries  and  surveys,  was  the  design  of  the  act  of  1807.  It 
was  intended  lo  sanction  Irregularitiei  which  had  oocnrred  without  fiaud.  In 
the  pursuit  of  a  valid  title.  In  the  passage  of  ihit  act,  coogross  could  have 
bad  no  reference  hot  to  such  titles  aa  were  embraced  bi  the  deed  of  cfsMion. 

ERROR  to  the  circuit  coart  of  the  United  Sutes  for  the  dis- 
trict of  Ohio. 

This  was  an  ejectment  in  the  circuit  court  of  Ohio,  instituted 
by  the  defendants  in  error  for  the  recovery  of  a  tract  of  land 
situated  in  the  Virginia  military  district  in  the  state  of  Ohio. 
The  title  of  the  plaintiff's  lessor  was  derived  from  a  patent 
issued  by  the  United  States,  dated  the  1st  day  of  December 
1824,  for  the  premises  in  controversy;  of  which  the  defendants 
were  in  possession. 

On  the  trial,  the  defendants  offered  in  evidence  the  copy  of 
a  survey,  bearing  date  the  5th  of  January  1788,  recorded  on 
the  7th  of  April  in  the  same  year.  The  entry  and  survey, 
which  comprehended  the  land  in  dispute,  were  in  the  name 
of  Richard  C.  Anderson,  and  the  latter  purported  to  be  made 
for  four  hundred  and  fifty-four  acres  of  land,  part  of  a  military 
warrant.  No.  2481,  on  the  Ohio  river,  on  the  north*west  side, 
&c. 

The  defendants  then  read  in  evidence  the  act  of  congress  of 
the  3d  of  March  1807,  authorizing  patents  for  land  located  and 
surveyed  by  certain  Virginia  revolution  warrants,  and  the 
.ict,  amending  the  same,  passed  in  March  1823.  They  also 
offered  in  evidence  the  deposition  of  James  Taylor,  to  prort 
that  the  defendants  had  been  in  possession  of  the  premises  for 
upwards  of  thirty  years,  which  deposition  was  admitted  by  the 

court 

The  plaintiff  then  offered  evidence  to  prove  that  the  war- 
rant, on  which  the  defendants'  survey  was  predicated,  was 
issued  by  the  state  of  Virginia  on  the  12th  of  February  in  the 
year  }7S4, /or  sermce-^  per/armeff  in  the  Virginia  state  Une^ 
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and  not  in  the  continental  eatablishment  The  defendants  ob- 
jected to  this  evidence,  but  the  court  orerruled  the  objection, 
and  permitted  the  same  to  go  to  the  jury.  The  defeodaots, 
by  their  counsel,  then  mored  the  court  to  instruct  the  jury 
that,  if  they  believed  that  the  survey  under  which  the  defend- 
ants claim  was  founded  on  the  warrant  so'admitted  in  evidence 
by  the  court,  it  did  not  render  the  survey  void;  but  that  the 
rarvey  and  possession,  under  the  acts  of  congress  referred  to, 
constituted  a  sufficient  title  to  protect  the  defendants  in  their 
possession.  The  court  refused  to  give  the.  instruction,  and 
directed  the  jury,  that,  if  they  beljeved  the  survey  of  the  de- 
fendants was  founded  on  the  warrant  offered  in  evidence  by 
the  plaintiff,  then  that  the  survey  was  void;  and  that  the  sur- 
vey and  entry,  together  with  the  possession  of  the  defendants, 
were  no  legal  bar,  under  the  acts  of  congress  aforesaid,  to  the 
plaintiff's  right  of  recovery.  -  They  further  requested  the 
court  to  instruct  the  jury,  that,  if  they  believed  the  defendahts 
had  the  uninterrupted  possession  of  the  premises  for  more  than 
twenty-one  years  since  the  commencement  of  the  act  of  limi- 
tations in  the  state  of  Ohio,  and  before  the  commencement  of 
this  suit,  that  then  the  defendants  had  a  title  by  possession; 
unless  the  plaintiffs  canfs  within  some  one  of  the  exceptions 
of  the  statute.    The  court  refused  to  give  such  instructions. 

They  further  requested  the  court  to  instruct  the  jury,  that,  if 
they  believed  the  defendants  were  innocent  purchasers  with- 
out notice  of  the  warrant  offered  in  evidence  by  the  plaintiff, 
that  the  defendants  were  entitled  to  a  verdict  The  court  re- 
fused to  give  such  instructions. 

To  these  proceedings  of  the  court  the  defendants  excepted; 
and  a  verdict  and  judgment  having  been  rendered  for  the 
plaintiff,  they  prosecuted  this  writ  of, error. 

The  ease  was  argued  by  Mr  Ewing  and  Mr  Corwin,  for 
the  plaintiffs  in  error;  and  by  Mr  Leonard  and  Mr  Doddridge, 
for  the  defendant 

The  only  question  argued  before  the  court  was  that  which 
had  reference  to  the  validity  of  the  title  derived  by  the  plain- 
tiffs in  error,  the  defendants  below,  under  the  entry  and  sur- 
vey  in  the  name  of  Richard  C,  Anderson.  The  counsel  for 
the  plaintiffs  in  error  abandoned  the  point  made  in  the  circuit 


JANUARY  TERM  1S32.  669 


[Lindifsr  ana  ollwrt  v.  TIm  Lmw«  of  MlUtr.] 

court,  that  they  were  entitled  to  the  benefits  of  the  statute  of 
limitations. 

For  the  plaintiffs  in  error  it  was  argued,  that  the  plaintiffs' 
title  was  protected  by  the  act  of  congress  of  March  3,  1807. 
That  act  was  made  to  protect  possessions  against  entries  under 
certain  descriptions  of  warrants;  to  prevent  an  entry  or  loca- 
tion on  tracts  for  which  patents  had  issued,  or  surveys  had  been 
made.  It  was  admitted,  that  there  must  have  been  a  survey 
by  some  person,  acting  in  an  oiGcial  capacity.  The  party 
claiming  must  show  a  colour  of  title;  and  that  has  been  shown 
by  the  entry  and  survey  in  this  case.  There  is  no  distinction 
under  the  law  between  surveys  which  were  void  and  voidable. 
These  terms  are  of  very  indefinite  import,  and  the  application 
of  the  act  can  not  .turn  upon  them. 

The  cases  of  Anderson's  lessee  v.  Clarke,  1  Peters,  636, 
and  of  Hoofnagle  v.  Anderson,  7  Wheat  218,  sustain  the 
principles  claimed  by  the  plaintifls  in  error.  When  in  1807 
congress  passed  the  law,  they  must  be  presumed  to  have  legis- 
lated on  the  then  existing  state  of  things.  It  was  then  well 
known  that  there  were  lands  held  under  claims  drawn  under 
surveys  made  for  services  in  the  Virginia  state  line.  It  must 
be  presumed  the  act  was  intended  to  apply  to  those  cases. 
The  equities  of  both  classes  of  claimants  were  the  same;  both 
were  meritorious;  and  the  powers  of  congress  extended  to 
both.  In  1825,  congress  passed  <a  law  in  precise  accordance 
with  the  act  of  1807,  after  the  decision  of  the  court  in  Hoof- 
nagle V.  Anderson,  in  1SS2,  relating  to  Virginia  state  warrants. 
There  is  nothing  appearing  on  the  face  of  the  survey,  under 
which  the  plaintifs  in  error  held  the  land,  showing  that  their 
title  below  was  derived  under  a  warrant  for  services  in  the 
state  line:  nor  is  it  open  to  inquiry  whether  the  surveyor  wa^ 
legally  authorized  to  make  the  survey. 

The  plaintiffs  in  error  held  as  bona  fide  purchasers  under  An- 
derson's title:  they  are  purchasers  without  notice. 

llie  case  of  Miller  and  others  v.  Kerr  and  others,  7  Wheat.' 
1,  and  the  cases  cited  for  the  defendant  in  error  have  no  apph'- 
cation  to  this  case.  The  law  of  1807  was  not  in  tlic  view  of 
the  court  in  the  decision  of  these  coses. 

The  limitation  upon  claims  intended  to  be  brought  within 
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the  aet  of  1807|  extends  in  terms  to  such  a  warrtnt  as  the 
phintiffs'.  The  meaning  of  the  terms  <<  patent"  and  **  surrey,*' 
js  decided  in  the  case  of  Hoofnagle  y.  Anderson;  and  in  that 
case,  the  surrey  was  under  a  state  line  warrant 

Mr  Leonard  and  Mr  Doddridge,  for  the  defendant  in  error, 
contended  that  the  act  of  congress  upon  which  the  plaintiffs 
relyi  was  intended  to  protect  informal  or  imperfect  entries  or 
surveys  under  continental  warrants,  and  not  such  as  were 
absolutely  roid;  such  as  surveys  made  under  state  line  warrants. 
The  surveys  made  oh  the  ground,  were  to  be  protected  when 
made  under  proper  warrants. 

This  construction  is  established  in  the  cases  reported  in 
Hard.  Reports,  348,  358,  359. 

In  Miller  and  others  v.  Kerr  and  others,  7  Wheat  1,  this 
court  decided,  that  as  there  was  no  reservation  whatever  of 
these  lands  in  favour  of  the  bounties  due  to  the  state  line,  no 
title  could  be  acquired  in  virtue  of  such  service.  They  add, 
the  same  principle  was  asserted  by  the  court  in  the  case  of 
Polk's  lessee  v.  Wendall;  and  we  think  it  too  clear  to  be  con- 
troverted. The  question  upon  which  the  court  felt  difficulty 
in  Miller's  case,  was  the  admission  of  evidence  questionibg  the 
validity  of  the  warrant,  which  expressly  recited,  that  the  land 
was  *^  due  in  consifieratian  qf  services  Jar  three  years  as  a 
lieutenant  qfthe  Virginia  continental  line,"  They  deter* 
mined  in  favour  of  admitting  this  evidence,  because  they  say, 
<<  until  the  consummation  of  the  title  by  grant,  the  persons 
who  acquire  an  equity,  hold  aright  subject  to » examination. 
The  validity  of  every  document  is  then  open  to  examination, 
whatever  the  law  may  be  after  the  emanation  of  a  patent." 

The  force  of  this  decision,  as  applicable  to  this  case,  is  in  no 
respect  impugned  by  the  case  of  Hoofnagle  v.  Anderson, 
susequently  decided,  and  reported  in  7  Wheat  818.  In  this 
latter  case  the  party  was  protected  by  his  patent,  which  was 
issued  before  the  making  of  his  adversary's  entry.  In  Mil- 
ler's case,  the  party  claiming  under  a  warrant,  in  the  state 
line,  did  not  hold  an  operative  patent  He  held  the  elder 
entry  and  survey.  The  other  party,  having  the  senior  patent, 
held  the  legal  title.  Consequently  the  paKy  stood  upon  his 
entry  and  survey,  which  was  open  to  examination.     Tn  this 
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cue,  the  phiotiflb  in  error,  haying  no  legM  grant,  stand  also 
upon  their  entry  and  survey:  and  upon  the  doctrine  of  Miller's 
ease,  these  confer  no  title  whatever. 

In  the  Lessee  of  Anderson  v.  Clarke  and  Ellison,  1  Peters, 
688,  it  was  considered  what  description  of  survey  protected 
land  from  entry  under  the  law  of  March  2,  1307.  The  ques- 
tion presented  in  that  case  was,  whether  sn  entry  and  survey 
upon  a  warrant  previously  satisfied,  was  protected.  The  ge- 
neral principle  was  not  decided;  the  court  being  of  opinion  that 
the  particular  circumstances  and  relations  of  the  parties  con- 
nected with  the  entries  operated  to  protect,  them. 

No  doctrine  is  better  settled  than  that  a  survey  without  an 
entry  is  void;  none,  than  that  an  entry  without  a  warrant  to 
authorise  it,  is  void.  If  the  act  of  March  2,  1807,  can  be 
made  to  protect  this  survey,  it  protects  that  which  before  the 
passage  of  the  law,  was  absohiUly  void — as  much  so  as  an  en- 
try made  without  reference  to  any  warrant.  The  object  of  the 
law  was  to  protect  bona  fide  entries  and  surveys,  made  upon 
warrants  capable  of  appropriating  the  land,  but  defective  in 
some  of  the'  requisites  specified  in  the  law.  This  was  a  pru- 
dent and  parental  object  But  it  ought  never  to  be  construed 
as  protecting  that  which  originated  in  positive  wrong,  and  un- 
authorised encroachment  upon  the  rights  of  others. 

Whatever  might  have  been  the  original  rights  and  equities 
of  the  two  classes  of  claimants,  and  however  thie  it  may  be, 
as  suggested  by  U)e  chief  justice,  in  Hoofnagle  v.  Anderson, 
<'  that  the  rights  of  the  state  oflScers  were  not  sufficiently  re- 
spected when  the  legislature  omitted  to  insert  them,  as  well  as 
their  brethren  of  the  continental  line,  in  the  reservation  for 
military  warrants;''  it  is  certain  that  that  omission  limited  and 
concluded  their  rights.  An  entry  specifying  that  it  was  made 
upon  a  warrant  in  the  state  line,  and  a  survey  and  patent  con- 
taining the  same  specification,  woutd  be  mere  nullities;  because 
all  were  contrary  to  law,  and  unauthorised  upon  the  face  of 
them.  It  is  only  where  prima  facie  every  thing  is  legal,  that 
the  grant  appropriates  the  land:  until  the  grant  issues  to  shut 
up  all  inquiry  into  intermediate  proceedings,  the  validity  of 
both  entry  and  survey  depends  upon  the  warrant.  If  that 
confer  no  authority,  the  entry  and  survey  originate  no  right. 
Surely  the  act  of  March  8,  1807,  was  intended  to  protect 
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existiag  rig^tSy  and  not  to  be  mtde  the  foundation  of  new 
onef.  Tet  aaeh  muat  be  its  operation  if  it  protect  the  aunrey 
in  question. 

Cited  also^  Swaon's  Collection  of  Ohio  Land  Lawi^  ISl;  5 
Cranch,  234;  7  Wheat.  212;  9  Wheat  480. 

Mr  Justice  M'Lxah  deliyered  the  opinion  of  the  Court 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  the 
circuit  court,  for  the  district  of  Ohio.  The  plaintiff  in  the 
court  below  prosecuted  an  action  of  ejectment  to  recover  pos- 
session of  four  Aundred  and  fifty  and  a  half  acres  of  land,  lying 
in  what  is  called  the  Virginia  military  district,  and  known  by 
entry  numbered  twelve  thousand  four  hundred  and  ninety-five. 

Stephen  Lindsey  and  others  were  made  defendants;  and 
were  proved  to  be  in  possession  of  the  lard  in  controversy 

On  the  trial,  the  plaintiff  exhibited  a  patent  for  the  land, 
bearing  date  the  1st  December  1824,  which  was  founded  on 
ad  entry  and  survey  executed  in  the  same  year. 

The  defendants  offered  in  evidence  a  patent  issued  by  the 
commonwealth  of  Virginia,  in  March  1789,  to  Richard  C. 
Anderson,  for  the  same  land,  which  was  rejected  by  the  court 
They  then  gave  in  evidence  an  entry  and  purvey  of  the  land, 
made  in  January  1783,  which  were  duly  recorded  on  the  7th 
of  April  in  the  same  year;  and  proved  possession  for  upwards 
of  thirty  years. 

The  plaintiff  then  offered  in  evidence  the  warrant  on  which 
the  entry  and  survey  of  the  defendants  were  made;  accom- 
panied by  proof,  that  the  military  services  for  which  said 
warrant  issued,  were  performed  in  tlie  Virginia  state  line,  and 
not  on  the  continental  establishment.  This  fact  was  apparent 
on  the  face  of  the  warrant  To  the  admission  of  this  evidence 
the  defendants  objected. 

The  defendants  then  requested  the  court  to  instruct  the 
jury,  that  tlie  uninterrupled  possession  for  more  tlian  twenty- 
one  years,  was  a  bar  to  the  plaintiff's  recovery.  That  this 
possession,  under  the  entry  and  survey  before  stated,  ought  to 
protect  them  agpiinst  the  title  of  the  plaintiff.  The  court 
refused  to  give  the  instructions;  on  which  ground,  and  because 
the  court  admitted  the  evidence  offered  by  the  plaintiil,  which 
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was  objected  to  by  the  defendants,  a  bill  of  exceptions  was 
taken;  which  presents  to  this  court  the  above  questions. 

That  the  possession  of  the  defendants  does  not  bar  the  plain- 
tiff's action,  is  a  point  too  clear  to  admit  of  much  controversy. 
It  is  a  well  settled  principle,  that  tlie  statute  of  limitations 
does  not  run  against  a  state.  If  a  contrary  rule  were  sanc- 
tioned, it  would  only  be  necessary  for  intruders  upon  the 
public  lands,  to  maintain  their  possessions,  until  the  statute  of 
limitations  shall  run;  and  then  they  would  become  invested 
with  the  title  against  the  government,  and  all  persons  chim- 
ing under  it  In  tliis  way  the  public  domain  would  soon  be 
appropriated  by  adventurers.  Indeed  it  would  be  utterly  im- 
practicable, by  the  use  of  any  power  within  the  read)  of  the 
government,  to  prevent  this  result  It  is  only  necessary, 
therefore,  to  state  the  case,  in  order  to  show  the  wisdom  and 
propriety  of  the  rule  that  the  statute  never  operates  against 
the  government 

The  title  under  which  the  plaintiff  in  the  ejectment  claimed, 
emanated  from  the  government  in  ld24.  Until  this  time, 
there  was  no  title  adverse  to  the  claim  of  the  defendants. 
There  can,  therefore,  be  no  bar  to  the  plaintiff's  action. 

To  understand  the  objection  to  the  validity  of  the  defend- 
ants' title,  under  their  entry,  survey  and  patent,  it  will  be 
necessary  tp  advert  to  the  conditions  on  which  the  district  of 
country,  within  which  the  location  was  made,  was  ceded  by 
Virginia  to  the  United  States. 

By  her  deed  of  cession,  which  was  executed  in  behalf  of  the 
commonwealth  by  her  delegates  in  congress  in  1784,  Vir- 
ginia conveyed  to  the  United  States  the  territory  north  west 
of  the  river  Ohio,  with  certalh  reservations  and  conditions, 
among  which  was  the  following:  ^<  that  in  case  the  quantity  of 
good  land  on  the  south  east  side  of  the  Ohio,  upon  the  waters 
of  the  Cumberland  river,  and  between  the  Green  river  and 
Tennessee  river,  which  have  been  reserved  by  law  for  the 
Virginia  troops  on  continental  establishment,  should,  from  the 
North  Carolina  line  bearing  in  further  upon  the  Cumberland 
lands  than  was  expected,  prove  insufficient  ^or  their  legal 
bounties;  the  deficiency  should  be  made  up  to  the  said  troops 
in  good  lands,  to  be  laid  off  between  the  rivers  Sciota  and  Little 
Miami,  on  the  north  west  side  of  the  river  Ohio;  in  such 
Vol.  VI.— 4  K 
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proportions  as  have  been  engaged  to  lliem  by  the  laws  mi 
Virginia." 

From  tliis  condition  it  is  clear,  that  until  the  good  Imnd  was 
exhausted  in  the  district  of  country  named,  the  holders  of 
Virginia  warrants  had  no  right  to  locate  them  in  the  abore 
reservation.  This  is  the  construction  given  by  congress  to  the 
deed  of  cession,  as  appears  from  a  resolution  adopted  by  them 
OQ  the  subject.  It  was  also  deemed  necesecry,  that  Virginia 
should  give  notice  to  the  general  government,  when  the  Oreen 
river  lands  were  exhausted,  which  would  give  a  right  to  the 
holders  of  warrants  to  locate  them  in  the  district  north  of 
the  Ohio. 

Lands  could  be  entered  in  this  district  only  by  virtue  of 
warrants  issued  by  Virginia,  to  persons  who  had  served  three 
years  in  the  Virginia  line,  on  the  continental  establishment 

In  May  1600,  by  an  act  of  congress,  the  proper  officer  was 
authorised  to  ^  issue  patents  on  surveys  which  have  been,  or 
may  be  made  within  the  territcury  reserved  by  the  state  of 
Virginia,  north-west  of  the  river  Ohio,  and  being  part  of  her 
cession  to  cougi*ess,  on  warrants  for  military,  services  issued 
in  pursuance  of  .any  resolution  of  the  legislature  of  that  state, 
previous  to  the  passing  of  that  act,  in  fa/our  of  persons  who 
had  served  in  the  Virginia  line  on  the  coAtinontal  establish- 
ment" 

Several  laws' were  subseouently  passed  in  relation  to  this 
reservation,  and  to  llic  rights  of  warrant  holders;  in  all  of 
which,  a  reference  is  made  to  warrants  issued  folr  services  per. 
formed  on  the  continental  establishment  This  was  in  con- 
formity to  the  deed  of  cession;  and,  although  not  necessary, 
was  deemed  proper,  in  giving  time,  to  locate  warrants  iti  this 
district,  in  order  Ito  prevent  the  semblance  of  right  from  being 
acquired  by  virtue  of  locations  nurde  on  other  warrants. 

It  was  linown  that  Virginia  had  issued  other  military  war- 
rints  for  services  in  her  state  line,  which  gave  no  right  to  the 
holder  to  make  an  entry  in  the  above  district 

In  the  act  of  the  2d  of  Mitroh  1S07,  to  extend  the  time  for 
locdting  military  warrants  in  the  reserved  district,  and  for 
otLer  purposes,  it  is  provided,  <<  that  no  locations  within  the 
above  mentioned  tract,  shall,  after  the  passing  of  that  act,  be 
nude  on  tracts  of  land  for  which  patents  had  been  previously 
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ismied,  or  which  had  been  previottdy  surveyed;  and  any  patent 
obtained  contrary  to  the  provisiona  of  that  act,  was  declared  to 
be  null  and  void.'' 

As  by  the  deed  of  cession  the  fee  to  this  district  passed  to 
the  United  States,  the  patents  for  lands  entered  and  sunreyed 
within  it»  necessarily  emanated  from  the  general  government 
It  is  therefore  clear,  that  the  circuit  court  did  not  err  in  re- 
jectingy  as  evidence,  the  patent  which  was  issued  by  Virginia 
for  this  land  several  years  subsequent  to  the  deed  of  cession. 
But  the  defendants  below  rely  upon  their  survey,  as  being 
protected  by  the  act  of  1807.  This  is  the  main  point  in  the 
case,  and  it  becomes  necessary  fully  to  consider  it 

The  entry  and  survey  of  the  defendants  were  made  before 
the  deed  of  cession,  but  it  is  not  contended,  that,  at  the  time 
this  location  was  made,  the  land  within  this  district,  under  the 
laws  of  Virginia,  was  Uable  to  be  appropriated  in  satisfaction 
of  warrants  granted,  by  the  state  for  military  services  in  the 
state  line.  The  fact,  Uierefore,  of  this  location  having  been 
made,  while  the  fee  of  this  district  remained  in  Virginia,  can- 
not give  it  validity,  as  the  entry  was  not  made  in  pursuance  of 
the  laws  of  Virginia. 

By  the  act  of  1807,  any  patei^t  is  declared  to  be  void  that 
shall  be  issued  on  an  entry  of  land  which  had  been  previously 
patented  or  surveyed.  This  language  is  general,  and  literally 
applies  to  all  surveys  which  had  been  previously  made,  whether 
made  with  or  without  authority.  Could  congress  have  design- 
ed by  this  act  to  protect  surveys  tvhich  had  been  made  without 
the  semblance  of  authority.  If  an  intruder,  without  a  warrant, 
had  marked  boundaries  in  a  survey,  eillicr  large  or  small,  would 
it  be  protected  under  the  act.  When  the  object  and  scope  of 
the  act  are  considered,  and  other  laws  which  have  been  enact- 
ed on  the  same  subject,  and  the  deed  of  cession  are  referred  to; 
it  would  seem  that  much  difficulty  canAot  be  felt  in  giving  a 
correct  construction  to  this  provision. 

In  making  the  cession,  Virginia  only  reserved  the  right  of 
satisfying  warrants  issued  for  military  services  in  the  state  line, 
on  the  continental  establishment  Warrants  of  no  other  de- 
scription, Uicrcforc,  could  give  any  right  to  the  holder,  to  any 
land  in  this  district.  In  all  the  acts  subsequently  passed,  giv- 
ing further  lime  for  the  location  of  warrants  in  this  reservation, 
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location,  the  court  0aid,  might  be  withdrawn,  and  that  would 
remoye  all  objections  to  the  subaequent  proceeding^.  And 
they  intimate  that  the  powers  of  a  court  of  chancery  were  aof* 
fieient  toJlave  compelled  the  original  locator  to  withdraw  the 
first  entry,,  or  enjoin  him  from  the  use  of  it,  so  as  to  remove 
the  objections  to  the  second  entry.  Under  all  the  etrcum- 
stances  of  the  case,  they  consider  that  the  second  sunrey  was 
protected  from  subsequent  entries  by  the  act  of  1807. 

They  say,  <Mf  it  be  conceded  that  this  provision  in  the  above 
act  was  not  intended  for  the  protection  of  surveys  which  were 
in  themselves  absolutely  void,  it  must  be  admitted  that  it  was 
intended  to  protect  those  which  were  defective,  and  which 
might  be  avoided  for  irregularity." 

There  can  be  no  doubt  that  congress  did  intend  to  protect 
surveys  which  had  been  irregularly  made,  and  it  is  equally 
clear  that  they  did  not  design  to  sanction  void  survejrs.  A 
survey  is  void,  unless  made  und^r  the  authority  of  a  warrant; 
and  it  need  not  be  stated  again,  that  the  warrant  under  which 
the  survey  of  the  defendants  in  the  circuit  court  was  made,  gave 
no  right  to  the  holder  to  appropriate  land  north  of  the  Ohio. 

Neither  the  entry  nor  the  survey  is  a  legal  appropriation  of 
the  land.  The  claimant  is  only  vested  with  the  equitable 
estate,  until  his  entry  and  survey  have  been  carried  into  grant 

This  court  decided,  in  the  case  of  Taylors  Lessee  v.  Myers, 
7  Wheat,  that  the  act  of  1807  did  not  protect  a  survey  from 
which  tlie  entry  had  been  withdrawn. 

In  the  argument,  it  was  insisted  that  the  entry  and  survey 
having  been. made  in  the  name  of  Richard  C.  Anderson,  the 
principal  surveyor,  were  void  under  the  laws  of  Virginia: 
that  by  those  laws  he  was  prohibited  from  making  an  entry 
in  his  own  name. 

As  thete  are  other  points  in  the  cause  on  which  the  decision 
may  rest,  it  is  unnecessary  to  investigate  this  one  farther  than 
to  observe,  that,  under  other  circumstances,  it  might  be  entitled 
to  serious  consideration. 

This  is  a  ca^  of  great  hardship  on  the  part  of  the  defend- 
ants below;  and  regret  is  felt  that  the  principles  of  law  which 
are  involved  in  the  cause  do  not  authorise  a  reversal  of  the 
judgment' given  by  the  circuit  court 
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The  judgment  must  be  aiSrmed  with  costs,  sdcI  the  cause 
remanded  for  further  proceedings. 

Mr  Justice  Baldwin  dissented,  and  gave  an  opinion  in 
writing;  which  was  not  delivered  to  the  reporter. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio,  and  was  argued  by  counsel;  on  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
aflBrmed  with  costs,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court  for  further  proceed- 
ings to  be  had  therein  according  to  law  and  justice,  and  in 
conformity  to  the  judgment  of  this  court. 
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Ca]>wallad£r  WallacBi  Plaintiff  im  Eabos  t.  Josiah 
C.  PabkxA,  Dsfendant  in  Erxos. 


This  court  hit  juritdictton  in  an  appMl  fion.  be  iopmiM  ^owt  tC 
the  ttite  of  Ohio,  to  •  cmo  wboro  waf  drtwa  to  question  at  the  tiiil  the  cofe* 
otffuetton  of  the  aet  by  which  Vlrgtola  ceded  the  territory  afae  chdmed  oerth- 
west  of  the  river  Ohio  to  the  United  Sutes,  and  of  the  rcsoluttoo  of  coosreH 
accepting  the  deed  of  ceirion»  and  tlie  acts  of  confreas  |RotongiDg  the  ifaM 
for  conpletinf  titles  to  lands  within  the  Viifinia  military  reterrattoo;  the  deci- 
sion of  the  supreme  couft  of  Ohio,  having  been  against  the  title  set  up  under 
the  acts  of  congress. 
Construction  of  the  acts  of  congress  lelaliye  to  the  Vliginia  rsservatieB  of  Bill* 
taiy  lands  to  Ohto. 

ERROR  to  the  sppreme  court  of  the  state  of  Ohio. 

Josiah  C.  Parker^  the  defendant  in  error^  fJed  a  bill  in  the 
court  of  common  pleas  of  Brown  countj,  in  the  state  of  Ohio^ 
praying  for  an  injunction;  and  that  Cadwalla^er  Wallace,  the 
defendant  in  error,  should  be  compelled  to  release  his  legal 
title  to  one  thousand  acres  of  land  in  the  Virginia  military  dis- 
trict in  the  state  of  Ohio,  which  Josiah  Parker,  the  grand 
father  of  the  complainant,  had  entered,  on  or  about  the  12th  of 
of  January  1 788,  on  part  of  a  Virginia  military  warrant. 
No.  1920;  under  which  entry  a  survey  was  made,  but  which 
survey,  by  the  omission  of  the  surveyor,  was  not  returned 
to  the  proper  officer  for  record.  The  bill  stated  that  the  de- 
fendant,  Cadwallader  Wallace,  had  caused  part  of  the  tract  to 
be  located,  and  had  obtained  a  grant  for  the  same;  and  upon 
the  said  grant  had  prosecuted  a  writ  of  ejectment  against  per- 
sons in  possession  of  the  land  under  the  complainant 

The  defendant  held  under  a  patent,  dated  April  13,  1824, 
issued  to  him  iu  consideration  of  military  s^^rvices  performed 
by  Thomas  Parremore  to  the  United  States,  a  captain,  for  the 
war,  in  the  Virginia  line  on  continental  establishment,  and  in 
pursuance  of  an  act  of  the  congress  of  the  United  States  of  the 
loth  day  of  August  1790,  entitled  '<  an  aet  to  enable  the  officers 
and  soldiers  pf  the  Virginia  line  on  continental  establishment  to 
obtain  titles  to  certain  lands  lying  northwest  of  the  river  Ohio^ 
between  the  Little  Miami  and  Sciota.''    The  survey  oa  which 
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the  patent  was  foundedi  was  dated  the  17th  daj  of  December 
1823.  In  an  answer  afterwards  filed  to  an  amended  bill,  he 
says  that  the  eomplainant  has  no  equitable  claim  to  the  land, 
because  the  entry  made  by  him  is  based  upon  a  resolution  war* 
rant,  which  is  not  protected  by  the  act  of  congress,  and  cannot 
therefore  be  a  foundation  on  which  to  base  a  valid  entry. 

The  pleadings  also  exhibit  other  questions  as  to  the  nature 
and  validity  of  the  surveys  of  tiie  land.  As  no  decision  of  the 
court  was  given  upon  any  of  the  questions  presented  by  those 
parts  of  the  proceedings,  they  are  omitted. 

The  petition  of  Josiah  Psrker,  the  grandfather  and  devisor 
of  the  complainant,  in  1783,  to  the  legislature  of  Virginia  for 
an  allowance  of  land,  and  the  proceedings  thereon,  were  as 
follows: 

To  the  Honourable,  the  General  Assembly; 

The  request  of  Josiah  Parker  humbly  representeth,  that  he 
was,  in  October  1775,  sppointed  by  the  assembly  major  of  the 
fifth  regiment  on  continental  establishment;  that  he  was,  in 
August  1776,  promoted  to  the  rank. of  lieutenant-colonel,  and 
the  April  following  had  the  honour  of  receiving  a  full  colonel's 
commission  in  the  same  regiment,  which  he  retained  until 
August  1778,  when  he  resigned  it  to  general  Washington,  on 
the  banks  of  the  North  river,  after  the  arrival  of  Compte 
D'Estaing  and  the  French  alliance.  That  previous  to  all  this, 
he  raised  the  first  company  of  minutemen  on  the  south  side  of 
James  river,  and  was  on  actual  duty  at  the  Great  Bridge  with 
his  eompany  until  his  promotion  in  the  continental  line.  That 
since  his  resignation,  he  has,  on  every  invasion,  been  employ- 
ed against  the  enemy,  and  with  active  and  disagreeable  com- 
mands, with  the  raidc  still  of  colonel  in  the  militis,  which  he 
satjisfied  himself  with,  though  inferior  to  the  rank  he  held  in 
the  army,  as  he  felt  the  satisfaction  of  serving  his  country;  and 
during  all  this  his  services  in  the  militia,  he  never  received  a 
shilling  of  money  of  any  sort  from  this  state  or  the  continent; 
notwithstanding,  by  the  act  of  assembly  allowing  a  bounty  of 
lands  to  the  officers  and  soldiers,  he  is  precluded  from  any 
dure,  because  he  did  not  serve  three  years  in  a  continued  line; 
that,  nevertheless,  he  is  emboldened  to  request  the  assembly 
will  allow  him  a  colonePa  aUawanet  qf  lands^  because  they 
have  resolved  that  generals  Stephens  and  Lawson  should  reoeife 
Vol.  VI.—4  L 
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theirs;  and  althou^  eteh  of  theie  are  feoeral  offieera  of  the 
miiitia,  yet  they  were  only  colonela  at  the  same  time  with 
your  petitiooer,  who  remained  longer  in  the  continental  army 
than  either  of  them. 

In  the'Houae  of  .Deleg»teS|  Tuesday,  the  18th  of  November 
1783: 

Mr  Mann  Page  reported  from  the  eommittee  of  pn^KMitions 
and  grieTances,  that  the  committee  hadf  according  to  ordert 
had  under  their  consideration  the  petition  of  Josiah  Parker,  to 
them  referred,  and  had  agreed  upon  a  reporl»  and  come  to  a 
resolution  thereupon,  which  he  read  in  his  place,  and  after- 
wards delivered  in  fit  the  clerk's  table,  where  the  same  was 
again  twice  read  and  agreed  to  by  the  house,  u  foUoweth:  It 
appears  to  your  committee,  that  in  October  1775,  the  said 
Josiah  Parker  was  appointed  a  major  of  the  fifth  regiment  on 
continental  establishment,  in  which  rank  he  acted  until  August 
1779,  when  he  was  appointed  lieutenant-colonel;  and  in  April 
1777,  he  received  a  full  coloners  commission  in  the  same 
regiment,  and  acted  in  that  rank  until  August  1778,  when  he 
resigned.  It  also  appears  to  your  committee,  that  sinc6  that 
resigpation  of  the  mid  Josiah  Parker,  he  hath,  upon  every  in- 
vasion of  this  state  by  the  enemy,  been  upon  doty  with  the 
militia,  in  the  rank  of  colonel,  with  the  command  of  the  whole 
militia  on  the  south  side  of  James  river  after  Uie  invasioa  by 
General  Philips,  until  the  arrival  of  the  Count  de  Orasse. 
Resolved,  that  the  petition  of  the  said  Josiah  Parker,  praying 
that  he  may  be  allowed  the  bounty  in  lands  by  law  given  to  a 
colonel  in  the  continental  line,  is  ressonable. 

Land  Office,  Military  Warrant,  No.  1980: 

To  the  principal  surveyor  of  the  lands  set  apart  for  the  offi- 
cers and  soldiers  of  the  commonwealth  of  Virginia.  This  shall 
be  your  warrant  to  aurvey  and  lay  off,  in  one  or  more  survejrs, 
for  colonel  Josiah  Parker,  his  heirs  or  assigns, 'the  quantity  of 
six  thousand  six  hundred  sixty-six  and  two-thirds  acres  of 
land,  due  unto  the  mid  Josiah  Parker,  in  consideration  of  his 
services  for  three  years  as  a  colonel  in  the  Virginia  continental 
line,  agrtatble  to  a  certificate  from  the  governor  and  council, 
received  into  the  land  office. 

Given  under  my  hand  and  seal,  of  the  mid  office,  this  91st 
day  of  Nov.  in  the  year  1783.    Johm  Habvib,  R.  L;  Office. 
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The  conphintnt  abo  exhibited  io  eyidenee  a  patent  for  fire 
hmidrad  and  ten  acrea,  issued  to  him  by  the  United  Statee,  as 
the  deviaee  of  Josiah  Parker;  which  patent,  bearing  date  the 
lit  of  February  1887,  recited,  that  in  consideration  of  miliUrj 
aenrieea  performed  by  Josiah  Parker,  for  three  years  a  colonel 
to  the  United  States  in  the  Virginia  line  on  continental  estab- 
liahment,  and  in  pursuance  of  an  act  of  congress  of  the  United 
States,  passed  on  the  10th  day  of  August  in  the  year  17M, 
entitled  **  an  act  to  enable  the  olEcers  and  spldiers  of  the  Vir- 
ginia line  on  continental  establisbment  to  qbtain  titles  to  cer* 
tain  lands  lying  northwest  of  the  river  Ohio,  between  the 
Little  Miami  and  Sciota,"  and  other  acts  of  the  said  congress, 
amendatory  to  the  said  act,  there  it  granted  by  the  United 
States  unto  Josiah  C.  Parker,  devisee  of  the  said  Josiah  Parker, 
ascertain  tract  of  land,  containing  five  hundred  and  ten  acres, 
situate  between  the  Little  Miami  and  Sciota  rivers,  northwest 
of  the  river  Ohio»  on  the  waters  of  Red  Oak  and  Eagle  creeks, 
hmncfaea  to  the  Ohio,  being  part  of  a  military  warrant  No. 
IPSO. 

The  eonrt  of  common,  pleas  of  Brown  county^  en  the  S6th 
oCSeptembes  1886^  ordered  and  decreed  that  the  complainant's 
injunction  for  the  bndt  aforesaid,  and  the  costs  of  the  suit  at 
law,  be  rendered  perpetual;,  and  that  said  defendant  do,  by 
deed  duly  executed,  within  thirty  dayS(  release*  to  the  comr 
plainantthe  land  herein  before  described  by  metes  and  bounds; 
and,  in  case  of  failure  of  said  defendant  to  execute  such  re- 
lease, that  then  and  in  that  event  this  decree  shall  operate  as 
such  release;  and  it  is  further  ordered  and  decreed  by  the 
court,  that  the  defendant  pay  the  complainant  his  costs  by  him 
about  his  suit  inrthis  behalf  expended,  also  his  costs  about  his 
defence  in  the  action  at  law  expended,  within  thirty  days;  and, 
in  case  of  failure,  that  said  complainant  have  execution  for  said 
costs,  and  the  parties  are  hence  dismissed.    And  thereupon 
the  defendant,  by  his  counsel,  gave  notice  that  he  would  ap- 
peal from  the  decree  aforesaid  to  the  supreme  court 

The  supreme  court  of  Ohio,  at  November  term  1898,  af- 
firmed the  decree  of  the  court  of  common  pleas;  and  the 
defendant  prosecuted  a  writ  of  error  to  this  court 


The  ease  wu  argued  by  Mr  Crei^ton,  fc 
error;  and  by  Mr  Corwin,  for  the  d^ndant 
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For  the  plaintiff  it  was  arguod  that  tlua  case  wu  within  the 
oognizance  of  the  oourt  under  the  proriaiona  of  the  twenty- 
fifth  aeetion  of  the  judiciary  act  of  1789.  7  Wheat  1.  The 
warrant  iasued  to  Joaiah  Parker  by  miatake,  and  thia  ia  a  matter 
to  be  inquired  into  by  the  eourt  It  ia  ahown  by  the  record  that 
both  partiea  claim  under  the  varioua  acta  of  congreaai  relative 
to  the  granta  of  landa  to  officera  and  aoldiera  of  the  Virginia 
line.  The  rr^t  of  the  defendant  in  the  atate  court  of  OhiO| 
under  that  law,  haa  been  denied.  .  Thua  the  conatruction  of 
the  act  of  congreaa  ia  involved  in  the  caae,  and  the  court  have 
full  juriadiction  over  it  By  the  facta  diacloaeff  in  the  plead- 
ings and  in  the  exhibita,  it  ia  moh  apparent  that  the  supreme 
court  of  Ohio^  in  deciding  the  caae^  were  bound  to  review  the 
atatutea  of  the  United  Statea  in  reference  to  the  aubjeet,  and 
to  give  a  conatruction  to  them.  The  plaintiff  in  error  con- 
tends that  the  court  gave  an  erroneoua  conatruction  to  the  aet 
Cited  Hiekie  v.  Starke,  1  Peters,  08  ^  Harris  v.  Denny,  3 
Petera,  M2;  Fisher  v.  Cockrel,  5  Peters,  248. 

As  the  warrant  to  Josiah  Parker  emanated  from  the  state  of 
Virginia,  and  was  issued  by  an  officer  of  the  state,  and  the 
United  States  hare  aasumed  the  execution  of  the  laws  of  Vir- 
ginia under  which  the  same  was  granted,  the  courts  of  Ohio 
must  have  had  those  lawa  before  them  and  must  have  conatru- 
ed  them.- 

The  law  of  the  United  SUtes,  of  August  10,  1790,  gives 
land  on  the  Sciota  river  to  satisfy  those  who  are  entitled  to 
land  by  the  law  of  Virginia,  under  military  warrants.  The 
plaintiff  in  error  contends  that  the  grant  to  the  devisor  of  the 
defendant  in  error  was  not  authorized  by  the  Virginia  law. 
Swann's  Laws  of  Ohio,'  70,  127. 

It  is  denied  that  the  title  of  the  defendant  in  error  is  pro- 
tected under  the  act  of  congress.  In  September  1783,  con- 
gress passed  the  act  proposing  the  cession  of  the  lands  north 
and  west  of  the  Ohio  river  to  the  United  States;  and  in  Octo- 
ber 1783,  the  legislature  of  Virginia  acceded  to  the  terma  of- 
fered by  that  act 

In  May  1779,  the  state  of  Virginia  passed  the  first  law  rela- 
tive to  the  granta  of  lands  for  military  services.  No  quantity 
was  designated  by  that  act  In  October  1779,  a  law  was  passed 
regulating  the  quantity  each  officer  ahould  have.     Swann'a 
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Ltw%  11.  These  were  the  only  laws  on  the  mbjeet  in  force 
•t  the  time  of  the  cession;  and  under  these  laws  no  one  was 
entitled  to  a  wsrrant  who  had  not  served  on  the  continental 
establishment  three  years,  or  until  the  end  of  the  war;  or  who 
was  the  legal  representative  of  one  who  was  killed  in  battle  or 
had  died  in  the  service. 

Under  the  act  of  congress  of  1800,  state  line  officers  were 
not  entitled  to  land.  And  that  act  expired  in  three  years.  If 
the  defendant  could  avail  himself  of  the  provisions  of  that 
aety  he  was  bound  to  show  a  compliante  with  its  provisions 
within  the  three  years.  The  act  of  1807  provides  for  another 
class  of  officers. 

After  the  cession  Vnade  by  Virginia  to  the  United  States, 
she  might  provide  as  she  thought  proper  for  her  meritorious 
officers;  but  that  provision  could  not  be  made  out  of  the  land 
ceded,  unless  the  officer  had  served  three  years.  And  the 
issuing  of  a  patent  under  the  act  oH  1807  is  prohibited  under 
the  act  of  1807,  unless  the  person  applying  for  it  was  entitled 
to  a  warrant  under  the  laws  of  Virginia  nrior  to  the  cession. 
The  warrant  to  Josiah  Parker  was  issued  u.^der  a  special  reso- 
lution of  the  Virginia  legislature,  was  for  services  of  less  than 
three  years  on  the  continental  establishment,  and  was  autho- 
rized in  November  1783,  after  the  cession  to  the  United 
Sutes. 

Mr  Cor  win,  contra,  argued:  1.  That  this  court  had  no 
jurisdiction  of  the  case  on  the  pleadings  and  evidence. 

2.  That  the  warrant  to  Josiah  Parker  was  good  a*id  valid, 
it  having  issued  prior  to  the  transfer  of  the  soil  by  Virginia  to 
the  United  States. 

3.  The  warrant  of  Parker  being  in  usual  form,  expressing 
upon  its  face  legal  consideration,  and  having  been  issued  upon 
the  order  and  judgment  of  the  proper  tribunal  authorized  to 
hear  and  determine  such  cases,  and  no  appeal  or  writ  of  error 
being  allowed  from  sueh  decision;  it  cannot  be  questioned  in  a 
collateral  way,  but  must  be  taken  as  conclusive  evidence  of  the 
right  of  Parker  to  the  warrant  Cited  on  this  point,  Ohio 
Land  Laws,  129,  132,  134,  135;  Hughes's  Ken.  Rep.  46; 
2  Bibb,  134;  1  Marshall,  149. 

He  denied  that  the  construction  of  an  act  of  congress  was 
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dravrn  into  quetlioD  in  this  case  before  the  eourts  of  OhiOy  in 
deciding  on  the  rights  of  the  partiei. 

The  warrant  of  the  Slat  of  November  1783  was  before  the 
courts  of  Ohio;  and  it  was  not  necessary  for  those  coarls  to 
look  beyond  the  Virginia  laws  to  decide  upon  the  rights  of  the 
complainant  there. 

But  if  the  warrant  to  Josiah  Parker  was  a  resolution  warrant, 
it  was  good  under  the  act  of  congress.  The  cession  by  Vir- 
ginia was  made  in  March  1784,  and*  the  warrant  was  issued  on 
the  21st  of  November  1789.  The  act  of  congress  of  1807 
covers  all  land  engaged  by  the  state  of  Virginia  prior  to  the 
cession,  not  prior  to  the  preparatory  legislation  in  reference  to 
the  cession.  All  existing  rights  to  lands  under  the  legislature 
of  Virginia  were  to  be  satisfied  out  of  the  reserved  lands. 
This  is  clearly  one  of  the  cases  included  under  the  act  of  1807. 
That  act  relates  in  term^  to  resolution  warrants,  and  does  not 
relate  to  warrants  under  the  Virginia  law  of  1779. 

A  resolution  is  a  law  within  the  meaning  of  this  act  No 
officer  entitled  to  a  warrant  under  the  Virginia  law  of  1779 
took  a  resolution  warrant:  and  the  necessity  for  a  warrant 
arose  from  the  fact  that  the  officer  in  this  case  was  not  entitled 
under  the  act  of  1807.  Cited,  also.  Act  of  Congress  of  1803, 
7  L.  U.  S.  171. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  is  a  writ  of  error  to  a  decree  nronounced  by  the  su- 
preme court  of  the  state  of  Ohio,  sitting  in  and  for  the  county 
of  Brown,  in  a  case  in  which  the  defendant  in  error  was  plain- 
tiff. The  case  must  therefore  be  brought  within  the  twenty- 
fifth  section  of  the  judicial  act,  or  this  court  cannot  take  juris* 
diction  of  it 

The  plaintiff  in  error  alleges  that  the  construction  of  an  act 
of  congress  was  drawn  in  question  on  the  trial,  and  that  the 
decision  wu  against  the  title  set  up  under  the  act;  and  also, 
that  the  construction  of  a  state  faw  was  drawn  in  question,  as 
being  contrary  to  ai\  act  of  congress,  and  the  decisioh  was  in 
iavour  of  the  party  claiming  under  the  atate  law. 

Josiah  Parker  obtained  m  land  warrant  from  the  land  office 
of  Virginia,  for  his  services  in  the  Virginia  line,  on  continental 
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esUblifhment.  The  dafandaot  in  error  having  located  the 
warrant  on  lands  in  the  military  reserve,  and  received  a  patent 
therefor,  instituted  a  suit  in  chancery  against  the  pUintiff  in 
error,  who  held  the  same  land  under  a  prior  grant,  and  ob- 
tained a  decree  for  a  conveyance.  This  court  cannot  examine 
the  general  merits  of  the  decree.  Our  inquiries  aro  in  this 
case  limited  to  the  question,  wnether  the  record  shows  that 
an  act  of  congross  has  been  misconstrued,  to  the  injury  d  the 
plaintiff  in  error,  or  the  title  of  the  defendant  in  error  has  been 
sustained  by  a  law  of  a  state  which  is  ropugnant  to  a  law  of 
the  United  States.  Both  questions  depend  on  the  construction 
of  the  act  by  which  Virginia  ceded  the  territory  she  claimed 
northwestof  the  river  Ohio  to  the  United  States,  of  the  resolution 
accepting  the  deed  of  cession,  and  of  the  acts  df  congress  pro- 
longing the  time  for  completing  titles  to  lands  within  the  Vir- 
ginia military  roservation. 

The  deed  of  cession  was  executed  by  the  members  of  con- 
gress, then  representing  the  state  of  Virginia,  on  the  1st  of 
March  1784;  in  virtue  of  a  power  conferred  on  them  by  the 
act  of  cession,  which  act  it  recites.  One  of  the  conditions  on 
which  the  cession  is  made,  is,  1  Laws  U.  S.  p.  474,  **  that  in 
case  the  quantity  of  good  lands  on  the  southeast  side  of  the 
Ohio,''  **  which  have  been  reserved  by  Isw,  for  the  Virginia 
troops  or  continental  establishment,  should''  <<  prove  insuS- 
cient  for  their  legal  bounties,  the  deficiency  should  be  made 
up  to  the  said  troops,  in  good  lands  to  be  laid  off  between  the 
rivers  Sciota  and  Little  Miamis,  on  the  northwest  side  of 
the  river  Ohio,  in  such  proportions  as  have  been  engaged  to 
them  by  the  laws  of  Virginia." 

The  deed  was  sccepted  by  congress  according  to  its  terms. 
The  act  of  cession  to  which  the  deed  refers  was  passed  on  the 
20th  of  December  1783. 

In  his  answer  to  an  amended  bill  filed  by  the  plaintiff 
in  the  state  court,  the  defendant  o^ys  « that  if  the  complain- 
ant's entry  does  contain  that  certainty  and  precision  whieh 
the  law  requires,  in  order  to  constitute  a  valid  entry,  yet 
the  complainant  has  no  equitable  claim  to  the  lands  in  ques* 
tion',  because,  first,  said  entry  is  based  upon  a  resolution 
warrant,  which  is  not  protected  by  any  act  of  congress:  and 
cannot,  therefore,  be  a  foundation  on  which  to  base  a  valid 
entry." 
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The  warrant  to  which  the  answer  refery  if  in  the  usaal  fomif 
and  does  not  purport  to  have  been  issued  in  yirtue  of  a  resolu- 
tion. But  the  warrant  did  in  fact  issue  on  a  resolution  which 
appears  in  the  proceedings  in  the  cause. 

It  appears  that  Colonel  Josiah  Parker  presented  a  petition 
to  the  general  assembly  of  Virginia,  in  which  he  stated  him- 
self to  have  served  two  years  and  ten  months  in*  the  Virginia 
line  or  continental  establishment,  after  which  he  resigned  his 
commission  as  a  colonel  in  the  army.  That  since  his  resigna- 
tion he  had  been  called  into  service  as  colonel,  commanding  a 
corps  of  militia,  during  every  invasion  of  the  state.  He  prayi 
that  the  assembly  will  grant  him  a  colonel's  allowance  of  lands. 
This  petition  was  referred  to  a  committee,  whose  report  stated 
the  facts,  and  concluded  with  the  following  resolution.  <<  Re- 
solved, that  the  petition  of  the  said  Josiah  Parker,  praying 
that  he  may  be  allowed  the  bounty  in  lands,  by  law  given  to 
a  colonel  in  the  continental  line,  Is  reasonable.  This  resolu- 
tion was  approved  by  the  senate,  and  was  passed  the  20th  of 
November  1783. 

In  March  1807,  congress  passed  an  act,  extending  the 
time  for  locating  Virginia  military  land  warrants,  which  enacts 
<  that  the  officers  and  soldiers  of  the  Virginia  line  or  continen- 
tal establishment,  their  heirs  or  assigns,  entitled  to  bounty 
lands  within  the  tract  reserved  by  Virginia,  between  the  little 
Miami  and  Sciota  rivers,  for  satisfying  the  legal  bounties  to 
her  officers  and  soldiers  upon  continental  establishment,  shall 
be  allowed  a  further  time,''  &c.  This  act  was  continued  by 
subsequent  acts,  so  as  to  be  in  forc6  when  the  survey  was  made 
under  which  the  complainant  in  the  state  court  obtained  his 
decree.     Does  the  act  cover  his  ease? 

We  think  it  extends  to  every  case  which  comes  within  the 
reservation  made  by  Virginia  in  her  act  of  cession.  The 
deficiency  of  good  lands  on  the  southeast  of  the  river  Ohio» 
having  been  admitted  by  ccngress,  the  inquiry  is,  whether 
th6  warrant  granted  to  Josiah  Parker  is  among  those  for 
which  the  reserve  on  the  northwestern  side  of  that  river  was 
made? 

The  resolution  grants  the  land  to  Josiah  Parker  as  a 
colonel  in  the  continental  line.  At  the  time  it  was  passed, 
Virginia  possessed  the  territor>  in  which  it  was  located  in 
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mteolute  sovereignty.  The  deed  of  cession  had  not  been 
execttted,  nor  had  the  act  been  passed  by  which  that  deed  was 
authorised.  Congress^  by  accepting  the  cession,  admitted  the 
right  to  make  it,  and  that  right  has  never  since  been  drawn  into 
question. 

The  resolution  then  gave  to  Josiah  Parker  all  the  right  it 
purported  to  give.  What  was  that?  «<The  bounty  in  lands 
by  law  given  to  a  colonel  in  the  continental  line."  By  this 
resolution  Josiah  Parker  was  placed  by  the  state  of  Virginia 
on  precisely  the  same  footing  with  a  colonel  who  claimed  un- 
der the  act  which  had  previously  been  passed.  Had  the  cess- 
ion never  been  made,  no  distinction  could  have  been  taken 
between  them.  The  oflBcer  by  whom  the  warrant  was  issued, 
perceived  no  distinction,  and  the  warrant  is  expressed  to  be 
''forhis  services  for  three  years  as  a  colonel  in  the  Virginia 
continental  line.''  To  discover  what  services  the  legislature 
received  as  an  equivalent  for  two  months  of  this  time,  services 
performed  at  the  head  of  corps  of  militia,  we  must  look  at 
the  petition  and  the  report  of  the  committee. 

But  the  legislature  at  that  time  possessed  the  same  power  to 
bestow  their  bounty  on  an  o£Scer  who  had  performed  the  ser- 
vices stated  in  Colonel  Parker's  petition,  and  in  the  report  of 
the  committee*  as  on  one  who  had  completed  his  three  years 
in  the  continental  line.  They  possessed  the  same  power  to 
bestow  that  bounty  on  an  individual  in  the  form  of  a  resolution, 
as  on  their  officers,  generally,  in  the  form  of  an  act.  The  one 
conferred  the  same  rights  as  the  other,  and  was  equally  oblig- 
atory on  the  state.  Had  the  lands  been  retained  by  Virginia, 
no  distinction  could  have  been  made  between  these  claims,  and 
it  is  impossible  to  perceive  any  reason  why  she  sliould  have 
distinguished  between  them  in  the  reservation  contained  in 
her  act  of  session.  Do  the  words  of  the  act  set  up  this  dis- 
tinction? 

They  are  <<  that  in  case  the  quantity  of  good  land  on  the 
southeast  side  of  the  Ohio,  which  have  been  allowed  by  law  for 
the  Virginia  troops  upon  continental  establishment,  should," 
<'  prove  insufficient  for  their  Ugal  bounties^  the  deficiency 
should  be  made  up,"  &c. 

It  cannot  be  doubted  that  Colonel  Parker's  warrant  might 
have  been  located  on  the  land  <<  reserved  by  law  on  the  south- 
VoL.  VI.— 4  M 
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east  side  of  the  Ohio,  for  the  Virginia  troops  upon  continental 
establishment." 

This  reservation  is  made  in  general  terms.  It  is  not  con- 
nected with  the  allotment  of  specific  quantities  for  specific 
services.  Provisions  were,  afterwards  made  for  this  subject, 
and  those  provisions  varied  at  difierent  times.  At  one  time, 
service  was  required  during  the  war;  by  another  act  three 
years  service  entitled  the  officer  to  his  bounty,  and  an  increased 
bounty  was  allowed  for  those  who  had  served  six  years  and 
upwards.  Officers  who  resigned  after  serving  three  years, 
were  entitled  to  the  bounty  by  an  act  which  was  passed  so 
late  as  the  year  1782.  Particular  resolutions  were  passed  after- 
wards, in  favour  of  officers  v/ho  were  deemed  by  the  legisla- 
ture to  have  performed  services  as  meritorious  as  if  they  had 
remained  in  the  regular  army  for  three  years.  All  these  war- 
rants were  equally  entitled  to  be  satisfied  out  of  the  land  **  re- 
served by  law  on  the  southeast  side  of  the  Ohio  for  the  Vir- 
ginia troops  on  continental  establishment''  They  were  equally 
<<  legal  bountieSf''  equally  bounties  <<  which  had  been  engaged 
to  them  by  the  laws  of  Virginia,"  before  her  cession  of  the 
territory  northwest  of  the  Ohio;  for  a  resolution  receiving 
the  assent  of  both  houses,  is  a  law  a»  operative  as  an  act  of 
assembly. 

If,  then,  under  the  laws  of  Ohio,  we  may  consider  the  peti- 
tion of  Colonel  Parker  and  the  report  of  the  committee  as 
part  of  the  record  in  this  cause,  the  court  of  Ohio  does  not  ap- 
pear to  us  to  have  misconstrued  the  act  of  cession  or  any  act 
of  congress. 

The  decree  of  the  supreme  court  of  the  state  of  Ohio  sitting 
in  and  for  the  county  of  Brown  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  supreme  court  of  the  state  of  Ohio,  setting  in 
and  for  the  county  of  Brown,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by 
this  Court,  that  the  judgment  and  decree  of  the  said  supreme 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 
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Th£  United  States,  Appellants  v.  Don  Fernando  de  la 
Maza  Arhedondo  and  others.  Appellees. 

Hm  grtot  of  the  king  of  Spain  to  F.  M.  Arredoodo  and  son,  for  land  at  Alachua 
in  Florida,  gaft  a  valid  title  to  Ihcte  claimants  under  the  grant,  according  to 
the  stipulations  of  the  treaty  t»etweeo  the  United  States  and  Spain  of  1819, 
the  laws  of  nations,  of  the  United  States,  and  or  Spain. 

Construction  of  the  treaty  wiib  Spain  of  1819,  relative  to  grants  of  lands  In  the 
territory  of  Floridd;  and  of  the  several  acts  of  congressi  passed  for  the  atyust- 
ment  of  private  clfcims  to  land  within  that  territory. 

THIS  was  an  appeal  from  the  superior  court  of  the  eastern 
district  of  Florida. 

On  the  11th  day  of  Noyember  1888,  Fernando  de  la  Maza 
Arredondo  and  son,  and  others,  their  grantees,  filed  their  peti- 
tion in  the  superior  court  of  the  eastern  district  of  Florida, 
against  the  United  States,  under  the  provision  of  the  sixth  sec- 
tion of  an  act  of  congress  passed  May  23,  1828,  entitled  '<an 
act  supplementary  to  the  several  apts  providing  for  the  settle- 
ment and  confirmation  of  private  land  claims  in  Florida*'' 

The  petition  stated,  tliat  the  petitioners  claimed  title  to  an 
undivided  parcel  of  land,  containing  two  hundred  and  eighty- 
nine  thousand  six  hundred  and  forty-five  acres,  situated  in  the 
county  of  Alachua,  in  the  eastern  district  of  Florida,  about 
thirty-six  miles  west  of  the  river  Sit  Johns,  and  about  fifty-two 
milejS  west  of  the  city  of  St  Augustine;  which  land  extends 
four  leagues  to  the  east  point  of  the  compass  in  a  rectilinear 
figure,  taking  as  the  centre  thereof- a  place  called  Alachua, 
formerly  inhabited  by  a  tribe  of  Seminole  Indians,  but  subse- 
quently abandoned  by  them:  that  tlie  said  tract  of  land  was 
granted  by  the  Spanish  government,  with  all  the  formalities 
and  solemnities  used  by  it  in  such  cases,  to  the  petitioners, 
on  the  22d  day  of  December  1817,  the  said  grant  having  been 
executed  at  Havana,  in  the  island  of  Cuba,  by  Don  Alexander 
Ramirez,  intendant  of  the  army,  superintendent  general,  and 
subdeleggte  of  the  royal  exchequer  of  the  island  of  Cuba,  and 
the  two  Florida^,  &c.  &c  by  and  with  the  advice  and  appro- 
bation of  the  surveyor  general  of  the  two  Floridas,  and  of  the 
minister  fiscal,  the  king  of  Spain's  attorney  general.     A  trant^ 
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lation  of  the  grant  and  other  proceedings  was  annexed  to  the 
petition  as  follows: 

.Don  Alexander  Ramirez,  intendant  of  the  army,  and  sub- 
delegate  superintendent  general  of  the  royal  domain  of  the 
island  of  Cuba  and  the  two  Floridas,  president  of  the  tribunal 
of  accounts  and  of  the  board  of  tithes,  superintendent  of  the 
department  of  the  crusades,  judge  panticular  of  vessels  putting 
in  port  by  stress  of  weather,  and  protector  of  the  royal  lot- 
tery, superior  chief  and  inspector  of  the  royal  factory  of 
segars,  &c* 

Whereas  Don  Fernando  de  la  Maza  Arredondo  and  Son, 
merchants  of  this  city,  have  presented  a  memorial  to  this  in- 
tendancy  general  and  subdelegate,  of  the  18th  of  November 
last,  in  which  they  pretend  to  obtain,  as  a  gratuitous  grant,  a 
lot  of  land  in  East  Florida,  where  they  have  been  established, 
and  where  still  remains  the  greater  part  of  their  family,  and  a 
^rreat  deal  of  their  property,  offering  to  form  an  establishment 
in  the  territory  known  under  the  name  of  Alachua,  as  it  is 
adapted  to  the  growing  of  cattle  and  the  culture  of  provisions; 
nid  establishment  to  be  composed  of  two  hundreil  families, 
which  they  are  to  coavey  at  their  own  costs,  proposing  other 
advantages  which  will  result,  not  only  in  favour  of  the  other 
inhabitants  already  established,  and  residents  of  the  city  of  St 
Augustine,  but  also  in  favour  of  the  Creek  and  Seoainole  In- 
dians living  on  the  borders  of  that  country,  provided  they  ob- 
tain in  absolute  property  the  said  grant  limited  to  four  leagues 
of  land  to  every  point  of  the  compass,  fixing  as  the  central 
point  thereof  the  indicated  tract  of  Alachua.  And  the  said 
memorial  having  passed  by  my  decree  of  the  12th  instant,  to 
the  captain  of  infantry,  Don  Vincente  Sebastian  Pintado,  sur- 
veyor general  of  the  two  Floridas,  for  his  information,  which 
he  gave  on  the  15th  of  the  same  month,  with  all  the  necessary 
information  and  solid  reasons  which  de  .onstrate  and  make 
known  the  convenience  and  utility  of  providing  for  the  in- 
crease of  population  in  said  province,  without  expense  to  the 
royal  treasury,  and  of  accepting  the  ofiers  of  the  interested 
parties,  on  account  of  the  importance  of  the  undertaking,  and 
of  the  considerable  disbursements  which  they  will  have  to 
make  to  carry  the  same  into  effect.  In  consequence  thereof, 
by  a  decree  of  the  same  day,  the  subject  was  communicated  to 
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the  auditor  fiscal  of  the  royal  domain^  who,  in  hif  repreaentap 
tiona  of  the  17th,  founded  on  the  sovereign  disposition  eon- 
eerniog  the  increase  of  population  in  those  possessions  of  hia 
majesty,  supported  the  pretensions  of  Maza  Arredondo  and 
Son,  gave  his  consent  in  order  that  the  land  which  they  solicit 
be  granted  to  them  in  the  terms  they  propose.  Wherefore, 
on  the  day  of  yesterday,  1  provided  the  act  which  follows: 
Seen.  In  virtue  of  the  royal  order  of  the  3d  of  September,  in 
this  year,  by  which,  in  appointing  me  superintendent  of  the 
two  Floridas,  his  majesty  commands  me,  in  express  terms,  to 
provide  for  the  increase  of  population  in  those  provinces  by 
every  means  which  my  prudence  and  zeal  may  dictate,  with 
the  concurrenee  of  his  lordship  the  fiscal,  and  with  the  report 
of  the  surveyor  general  of  the  said  province,  the  tract  called 
Alachua,  in  East  Florida,  is  declared  to  belong  to  the  royal 
domain.  In  consequence  whereof,  and  in  attention  of  the  no* 
torious  integrity  and  fidelity,  to  the  known  capital  and  other 
good  qualities  of  Don  Fernando  de  la  Maza  Arredondo  and 
Son,  I  grant  to  them  the  part  which  they  solicit  of  the.  said 
tract  belonging  to  the  royal  domain,  in  conformity  to  the 
sovereign  dispositions  on  this  matter,  and  with  the  precise 
condition  to  which  they  obligate  themselves  to  establish  thereon 
two  hundred  families,  which  ought  to  be  Spanish,  with  all  the 
requisites  which  are  provided  for,  and  others  which  will  be 
provided  by  this  superintendency,  in  virtue  of  the  said  royal 
order;  the  said  establishment  to  begin  to  be  carried  into  efleet 
in  the  term  of  three  years,  at  farthest,  without  which  this 
grant  will  be  null  and  void;  said  grant  is  also  understood  to  be 
made  without  prejudice  to  a  third  pai'ty,  and  especially  to  the 
Indians,  natives  of  that  land,  who  may  have  returned,  or  may 
pretend  to  return,  to  make  there  their  plantations.  Let  this 
expedient  pass  to  the  surveyor  general  above  mentioned,  in 
order  that  he  may  make  the  corresponding  plot,  in  conformity 
to  his  information,  and  the»  granted  extent  of  four  leagues  to 
every  wind  in  a  rectilineal  figure,  with  all  possible  perspicuity, 
to  avoid  future  doubts  and  litigations;  which  being  done,  let 
the  title  in  form  he  executed,  with  the  same  plot  annexed 
thereto,  a  copy  of  which  will  remain  in  the  expedient,  with 
the  provision  that  the  said  three  y.ears  allowed  to  commence 
the  establishment  of  families  are  to  run  and  be  counted  from 
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this  date;  and  that^  on  the  first  families  being  prepared  and 
disposed,  the  grantees  will  give  notice  of  it,  together  with  a 
list  of  the  individuals,  and  mention  made  of  the  places  of  which 
they  are  natives,  of  their  occupation,  in  order  that  the  orders 
and  instructions  which  the  government  and  the  saperioten- 
deucy  of  the  royal  domain  in  East  Florida  may  see  fit  to  give, 
be  issued,  and  in  order  that  an  account  of  the  whole  be  given 
in  proper  time  to  his  majesty. 

The  figurative  plan  formed  by  the  surveyor  general  afore- 
said being  presented,  with  the  explanation  which,  in  continua- 
tion, he  gave  of  the  survey  and  demarcation,  it  results  that  the 
tract  of  land  is  sitgated  in  East  Florida,  fifty-two  miles,  more 
or  less,  distant  west  from  the  city  of  St  Augustine,  and  about 
thirty-six  miles  west  of  the  western  margin  of  the  river  St 
John's;  bounded  on  every  side  by  vacant  lands,  the  place 
known  by  the  name  of  Alachua  being  towards  the  centre, 
which  place  was  formerly  inhabited  by  a  tribe  of  the  Seminole 
nation,  which  abandoued  it;  and  according  to  the  dimensions 
and  form  which  were  given  to  the  tract  in  said  plot,  and  the 
report  annexed  to  it,  it  is  specified  that,  ais  the  leagues  used  in 
that  province  are  equal  to  three  English  miles,  containing  each 
one  thousand  seven  hundred  and  sixty  yards  or  eighty  chains 
of  Ounter,  the  space  granted  contains  two  hundred  and  eigh^- 
nine  thousand  six  hundred  and  forty-five  English  acres,  and 
five-sevenths  of  an  acre,  equal  to  three  hundred  and  forty-two 
thousand  two  hundred  and  fifty  arpents,  and  one-seventh  of  an 
atpentf  a  measure  used  in  West  Florida,  and  counting  for  an 
English  acre  one  hundred  and  sixty  perches  and  sixteen  and  a 
half  feet,  London  measure,  to  a  lineal  perch  as  used  in  the 
time  of  the  British  dominion,  and  toleraUsd  since  by  our  gov- 
ernment  Wherefore,  in  the  exercise  of  the  faculties  which 
have  been  conferred  upon  me  by  the  king  our  lord,  whom  may 
Gi>d  preserve,  and  in  his  royal  name,  I  do  grant,  gratuitously, 
to  the  said  Don  Fernando  de  la  Maza  Arredondo  and  Son,  the 
number  of  acres  of  land  as  above  stated,  under  the  limits, 
courses,  and  distances,  pointed  out  in  the  figurative  plot,  a 
copy  of  which  will  be  annexed  to  this  title,  in  order  that  they 
may  possess  the  same  as  their  own  property,  and  enjoy  it  as 
the  exclusive  owners  thereof,  and  in  the  terms  exposed  in  my 
decree  inserted  in  it 
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In  testimony  whereof,  I  have  ordered  the  execution  of  this 
title^  signed  before  me,  and  sealed  with  the  royal  seal  used  in 
my  ofSice,  and  countersigned  by  the  commissary  of  war,  Don 
Pedro  Carambotyhis  majesty's  secretary  of  this  intendancy  and 
of  the  subdelegate  superintendency  general*  Given  in  the 
Havana,  on  the  £2d  of  December  1817. 

[l.  s.]  Alxzakdro  Ramihxz. 

PXTXK  CaBAMBOT. 

An  account  of  the  preceding  title  has  been  taken  and  regis- 
tered in  the  book  prepared  for  that  purpose  in  the  secretaiy's 
o£Sce  under  my  charge.    Havana,  date  as  above. 

Carambot. 

This  grant  was  alleged  to  have  been  authorised  by  a  royal 
order  of  .he  king  of  Spain,  and  other  proceedings,  of  which 
the  following  translation  was  annexed  to  the  petition. 

Don  Juan  Nepomuceno  de  Arrocha,  honorary  comptroller 
of  the  army,  and  secretary  of  the  intendancy  of  the  public 
finance  of  this  island,  and  that  of  Puerto  Rico. 

I  do  hereby  certify,  that,  in  compliance  with  the  decree  of 
the  7th  of  this  month,  of  the  superintendent  Don  Francisco 
Javier  Ambari,  made  at  the  petition  of  Don  Fernando  de  la 
Maza  Arredondo,  of  the  4th  instant,  and  filed  in  the  secreta- 
ry's o£Soe  under  my  charge,  exist*  the  royal  order  of  the  fol- 
lowing  tenor. 

His  majesty,  ynderstanding  by  the  letters  of  your  lordship 
of  the  14th  and  18th  of  August,  and  21st  of  October,  of  the 
year  last  past,  No.  18, 28,  and  107,  of  the  resolution  concluded 
with  the  captain  general  of  that  island,  to  regulate  all  that  ap- 
pertains to  the  branch  of  the  royal  finance,  and  to  attend  to 
the  protection  and  advancement  of  the  two  Floridas;  and  hav- 
ing conformed  himself  with  the  advice  given  by  the  supreme 
council  oir  the  Indies,  in  their  deliberations  held  on  the  11th  of 
August  last,  his  msjesty  has  been  pleased  to  approve,  for  the 
j^resent,  all  which  has  been-  done  with  reqiect  to  the  regula- 
tions of  said  branch,  as  also  the  supplies  administered  by  the 
board  of  royal  finance  for  the  payment  of  the  regiment  of  Lou- 
isiana, and  other  indispensable  expenditures  for  the  fortifica- 
tions and  defence  of  the  cities  of  St  Augustine  and  Pensacola, 
authorising  your  lordship,  in  case  of  necenity,  to  aid  or  sup- 
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ply  tbem.  His  majesty,  likewise,  has  determined,  for  the 
present,  the  superintendency  of  the  two  Floridas  in  favour  of 
your  lordship,  as  superintendent  of  the  island  of  Cuba:  and, 
lastly,  his  msjesty  has  been  ple&sed  to  command  to  infonn 
your  lordship,  as  I  now  do,  that  you  facilitate  the  increase  of 
the  population  of  those  provinces,  by  all  means  which  your 
prudence  and  zeal  can  dictate,  informing,  as  soon  as  possible, 
the  motives  for  the  absence  of  Don  Juan  Miguel  de  Losadas 
and  Don  Manuel  Gonzalez  Almirez,*from  their  offices. 

All  which  I  communicate  to  your  lordship  by  royal  order, 
and  for  your  intelligence  and  compliance  thereof.  God  pre* 
serve  your  lordship  many  years. 

Gabat. 

Madridy  Sd  September  1817. 
To  the  Intendant  of  Havana. 

Havana,  lOM  October  1823. 

JuAir  NspoMucENO  DB  Arrocra. 

From  Senor  Don  Jose  Fuertes,  intendant  pro  tem.,  advising 
bis  having  delivered  the  command  to  Senor  Don  Alez'o  Ra- 
mirez, chosen  by  his  majesty. 

Habano,  3d  July  1816. 

The  king,  our  master,  having  been  pleased  to  confer  on 
Seoor  Don  Alexander  Ramirez,  by  a  royal  commission  of  the 
5th  of  October  of  the  year  last  past,  the  pests  of  intendant  of 
the  army,  superintendent  general  subdelegate  of  the  royal 
domain,  which  I  have  provisionally  exercised  by  royal  order, 
he  has  this  day  taken  possession  of  them,  and  I  advise  your 
excellency  of  it  for  your  information,  and  due  effects  to  the 
service  of  his  majesty.  May  God  preserve  your  excellency 
many  years.  Jose  ds  Fuertes. 

His  excellency  subdelegate  of  the  royal  domain. 

St  Jlvgustine,  Florida. 

The  petition  proceeded  to  state:  that  as  an  inducement  to 
the  Spanish  government  to  make  the  said  grant  to  F.  M. 
Arredondo  and  Son,  they  had  offered  and  stipulated  to  estab- 
lish  on  the  same  two  hundred  families,  in  the  event  of  the  said 
land  being  granted  to  them  in  full  dominion  and  absolute  pro- 
perty; which  offer  was  accepted  by  the  Spanish  government, 
it  requiring  that  the  families  should  be  Spanish.     Tlie  grant 
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was  made  in  tbsoluie  properiyi  subject  only  to  the  conditioii 
that  the  grantees  should  begin  their  establishment  in  three 
yearf  from  the  date  of  the  grant  That  though  the  settlement 
of  the  lands  was  begun  in  the  months  of  September  or  Novem- 
ber  1^80,  yet  F.  M.  Arredondo,  who  was  at  Havana,  ignorant 
of  the  fact|  and  knowing  that  previous  to  that  time  the  settle- 
qient  had  been  prevented  by  the  disturbed  state  of  East  Florida, 
obtained  from  Don  Ramirez  a  prolongation  of  the  time  of 
settlement  for  one  year,  by  a  decree  dated  dd  December  1820. 
The  petition  avers  a  performance  of  the  conditions  of  the  grant, 
ftnd  that  eertain  Spanish  families  and  subjects  were  settled  on 
the  lands  before  and  after  the  prolongation  of  the  time  for  the 
same,  and  of  the  time  allowed  by  the  eighth  article  of  the  treaty 
between  Spain  and  the  United  States,  of  the  22d  February 
1819,  and  that  the  settlements  continue,  there  being  on  the 
lands  a  number  of  Spanish  families  and  citizens  of  the  Unitecl 
States,  cultivating  and  improving  the  same. 

The  petition  avers  that  from  the  situation  of  that  part  of 
Florida  in  which  tho  lands  are  situated,  from  the  beginning  of 
1818  until  July  1821,  they  were  entitled  to  that  part  of  the 
provision  of  the  eighth  article  of  the  treatyi  which  grants  and 
secures  to  the  owners  of  lands  In  the  territories  an  extension 
of  time  for  the  performance  of  grants.  During  a  considerable 
period  of  time  after  the  grant,  the  war  between  the  United 
States  and  the  Indians  prevented  the  full  accomplishment  of 
the  purposes  of  the  petitioners  for  the  settlement  of  the  land; 
and  the  danger  from  the  Indians,  which  would  attend  any  set- 
tlement of  land  at  Alaehua,  continued  until  the  government  of 
the  United  States  took  efficient  means  to  protect  the  country, 
by  posting  troops  in  the  same.  The  petitioners  claimed,  that 
by  this  state  of  thingiy  and  from  these  causes,  they  were  exempt 
from  the  fulL  performance  of  the  condition  of  the  grant,  as  to 
the  settlement  of  the  land. 

The  petitior*  proceeds  to  state,  that  the  eession  of  East 
Florida  to  the  United  States  has  rendered  it  wholly  impracti- 
cable for  the  grantees  to  introduce  and  settle  two  hundred 
Spanish  families  on  the  land,  the  emigration  of  the  same  being 
prohibited  by  the  laws  of  Spain.  And  the  petitioners  insist: 
that  the  original  grantees  have  thus  been  prevented  perform- 
ing the  conditions  of  the  grant;  that  the  original  grantees 
Vol.  VI.— 4  N 
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aod  dieir  airigDS  are  thereby  dieeharfed  of  all  obligatioo  to 
aettle  fiimiliea  on  the  laadi  included  in  the  grant:  and  that  the 
United  States  have  failed  to  ratify  the  grant,  aa  they  were  bonnd 
to  do  under  the  treaty  with  Spain,  in  consequence  of  which  the 
grantees  could  not  proceed  safely  to  settle  and  improve  the 
hnd. 

The  petition  alleges,  that  the  daims  of  the  petitioners  have 
been  submitted  to  the  examination  of  the  board  of  commiss* 
loners,  under  the  act  of  congress  of  3d  Marqh  1888,  entitled 
^  an  act  amending  and  supplementary  to  the  act  for  aacertain- 
ing  claims  and  titles  to  lands  in  the  territory  of  Florida,  and 
to  provide  for  the  survey  and  disptai  of  the  public  lands  in 
Florida:'^  and  the  proceedings  of  the  board  of  commisuoners 
on  the  same,  are  annexed  to  the  petition — ^that  the  lands  claimed 
by  the  petition  are  within  the  territory  of  Florida  ceded  to  the 
United  Sutes  by  the  treaty  with  Spain,  of  88d  February  1819; 
that  these  claims  have  not  been  decided  and  fifaally  settled ' 
under  the  provisions,  of  -the  jict  of  congress  of  83d  May  1828^ 
entitled  '<  an  act  aupplementary  to  the  several  acts  providing 
for  the  settlement  and  confirmation  of  .private  land  claims  in 
Florida;^'  that  the  respective  claims  of  the  petitioners  contain 
a  greater  quantity  of  land  than  the  commissioners  were  by  the 
sets  of  congress  authorised  to  confirm;  and  that  the  said  claims 
of  the  petitioners  for  the  said  lands,  have  not  been  reported  • 
by  the  commisrioners  appointed  under  any  of  the  aforesaid 
acts,  or  any  other,  or  by  the  register  and  receiver,  acting  as 
such,  under  the  several  acts  of  the  congress  of  the  United 
States  in  that  case  made  and  provided,  as  antedated  or  forged. 
The  petition  prays  that  the  title  of  the  petitioners  to  the 
land  claimed  by  them  may  be  inquired  into  by  the  court, 
aeeording  to  the  provisions  of  the  act  of  congress,  &c 

To  this  petition  an  answer  and  supplemental  answer  Were 
filed  by  the  attorney  of  the  United  States  for  the  district  of 
East  Florida,  at  May  term  1889,  and  subsequently* 

The  answer  requires  that  the  petitioners  shall  make  due 
proof  that  the  tract  of  land  claimed  by  the  petitioners  was 
granted  by  the  Spanish  government  to  Fdrnando  de  la  Maxa 
Arredondo  and  Son,  with  |dl  the  formalities  and  solemnities 
ited  in  such  cases;  and  that  the  petitioners  held  by  regular  and 
legd  conveyances  under  the  said  grant;  and  that  the  court 
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would  require  of  the  said  petitioners  due  proof,  according  to 
law  and  the  usages  of  courts  pf  equity,  of  the  making  and  exe- 
culion  of  the  said  grant,  deetja  and  conveyances,  and  of  the 
matters  and  thing?  therein  contained,  and  in  the  said  hill 
thereof  alleged  and  set  forth. 

The  answer  avers  that  if  the  grant  was  executed,  as  alleged 
in  the  petition,  that  then  Don  Alexander  Ramirez  the  intend- 
ant,  &e«  exceeded  the  powers  conferred  on  him  by  the  crowa 
of  Spain;  and  that  no  power  had  been  conferred  upon  the 
iqtendant  to  make  grants  of  land  in  Florida  -of  the  magni- 
tude and  description  of  the  one  claimed  and  described  in  the 
petition;  and  if  such,  grant  was  made  by  the  intendant,  it  was 
made  contrary  to,  and  in  violation  of,  the  laws,  ordinances, 
and  royal  regulations  of  the  government  of  Spain,  providing 
for  the  granting  of  land  in  its  provinces,  and  was  never  ap- 
proved by  the  king  of  Spain;  without  whose  approval  it  was 
wholly  null  and  void.     And  that  if  it  was  so  made  by  the 
Spanish  government  to  the  said  Fernanda  de  la  Maza  Arre- 
dondo  and  Son,  at  the  time  and  in  manner  and  form  as  the 
petitioners  have  alleged,  it  was  made  upon  the  precise  obliga- 
tion, and  express  condition  of  their  binding  themselves  to 
establish  there,  to  wit,  on  the  said  tract  of  land,  two  hundred 
Spanish  families,  with  all  the  requisites  which  were  pointed 
out  to  them,  and  the  others  whidh  were  to  be  pointed  out  to 
them,  by  the  superintendency,  -&&  to  wit,  on  their  beginning 
their  establishment  on  the  said  tract  of  land  within  three  years, 
at  most,  from  the  date  of  said  grant,  without  which  the  said 
grant  was  to  be  considered  null  and  void:  which  condition 
the  said  Fernando  de  la  Maza  Arredondo  and  Son  accepted, 
and  engaged  to  perform.     That  the  said  Fernando  de  la  Maza 
Arredondo  and  Son  did  not  commence  their  said  establishment 
on  the  said  tract  of  land  within  the  said  three  years;  and  they 
have  not  established  on  the  land  two  hundred  Spanish  families^ 
according  to  their  engagement,  but  have  wholly  failed  so  to 
do:  and  farther,  that  the  said  condition  and  obligation  have  not 
been  complied  with  and  fulfilled,  either  by  the  said  Fernando 
de  la  Maza  Arredondo  and  Son,  or  by  any  other  person  or 
persons  in  their  behalf,  nor  by  the  said  petitioners;  so  far  from 
it,  that  the  aaid  Fernando  de  la  Maza  Afredondo  and  Son, 
after  the  time  when  the  said  grant,  is  supposed  to  have  been 
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made  a^  aforeatid,  aod  without  having  in  any  manner  complied 
with  the  condition  thereof^  remored  their  familjr  from  the 
province  of  East  Florida  to  the  island  of  Cuba,  then  and  still 
one  of  the  dependencies  of  the  crown  of  Spain;  to  wit,  after 
the  cession  and  transfer  of  the  said  province  to  the  said  United 
States,  and  did  then  totally  abandon  the  said  tract  of  land. 
And  that  if  the  said  grant  was  made  as  is  alleged,  and  upon 
the  condition  mentioned,  the  performance  of  the  said  condition 
w»s  a  matter  of  special  trust  and  confidence  reposed  by  the 
said  Spanish  government  in  the  said  Fernando  de  la  Maza 
Arredondo  and  Son,  which  could  not  have  been  delegated  by 
them  to  any  other  person  or  persons;  and  that  the  sale  and 
conveyance  of  said  tract  of  land,  or  of  pirts  thereof,  to  the 
said  petitioners,  by  the  said  Fernando  de  ia  Maza  Arredondo 
iind  Son,  in  manner  and  form  as  is  in  said  bill  alleged^  without 
having  first  performed  the  said  condition,  was  a  violation  of 
the  special  trust  and  confidence  so  reposed  in  theih  as  afore- 
said, and  rendered  the  said  grant  (if  any  such  was  ever  made), 
by  the  laws  then  ia  force  in  East  Florida,  entirely  null  and 
void. 

The  answer  denies  that  Femaiiiclo  de  la  Maza  Arredondo 
and  Son  were  prevented  from  a  compliance  with  and  perform- 
ance of  the  condition  of  the  supposed  grant,  by  any  such 
causes,  as  iire  in  the  bill  pf  complaint,  by  the  teid' petitioners^ 
alleged  and  set  forth,  or  that  such  difiBcuIties  at  any  time  ex- 
isted in  relation  to  the  making  of  the  settlement  as  is  charged 
in  the  petition;  and  avers  that  it  would  have,  been  perfectly 
practicable,  with  due  and  reasonable  exertion,  to  have  proceed- 
ed with  the  establishment  and  location  of  the  two  hundred 
families  on  the  said  tract  of  land,  at  any  time  after  the  period 
when  the  grant  is  alleged  to  have  been  made;  and  that  no  cir- 
cumstances have  at  any  time  since  that  period  existed,  which 
could  hnVe  entitled  Fernando  de  la  Maza  Arredondo  and  Son, 
or  the  petitioners,  to  the  benefit  of  the  eighth  article  of  the  tAaty 
in  the  bill  of  complaint  mentioned;  and  that,  if  any  of  the  par- 
ties ever  were  thus  entitled,  they  each  and  all  of  them  wholly 
failed  to  comply  with  said  condition  during  the  ettension  of 
time  given  by  said  treaty;  and,  farther,  that,  if  any  such  grant 
of  further  time  wu  given  by  the  intendant,  &c  to  the  said 
Fernando  de  la  Maza  An^ondo  and  Son,  for  the  performance 
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of  the  said  obligation,  as  is  mentioned  in  the  said  petition,  such 
grant  was  rendered  null  and  void  by  the  latter  clause  of  the  said 
eighth  arti<:le  of  the  aforementioned  treaty:  and  that  if  it  had  not 
been  thus  rendered  null  and  void,  the  said  Fernando  de  la  Maza 
Arredondo  and  Son,  and  all  persons  claiming  any  interest  in 
the  said  land  through  them,  entirely  failed  to  avail  themselves 
of  the  benefit  intended  to  have  been  conferred  thereby.  The 
answer  denies  that  the  said  petitioners  are,  by  the  circum- 
stances by  them  thereunto  alleged,  stated,  and  set  forth,  or  by 
any  other  circumstances  whatever,  absolved  from  the  per- 
formance and  fulfilment  of  the  said  condition  and  obligation; 
or  that  they,  or  either  of  them,  are  entitled  to  hold  the  said 
tract  of  land,  or  any  part  thereof,  discharged  from  the  said 
condition  or  obligation:  and  farther  avers,  that,  if  the  said 
grant  was  made  to  Fernando  de  la  Maza  Arredondo  and  Son 
in  manner  and  form  as  is  stated  in  the  petition  (which  is 
not  admitted),  it  was  expressly  made,  and  understood  to  be, 
without  prefudice  to  a  third  person^  and  especially  without 
prejudice  to  the  native  Indians  of  that  soil,  who  might  then 
have  returned,  or  who  might  wish  to  return,  to  establish  them- 
selves there  again;  and,  that  after  the  time  when  the  grant  is 
alleged  to  have  been  made  as  aforesaid,  such  of  the  native 
Indians  of  that  soil  as  were  then  absent,  or  some  of  them,  did 
return,  and,  together  with  others  of.  them,  who  were  already 
there,  wished  to  and  did  establish  themselves  upon  the  said 
tract  of  land. 

And  the  answer  avers  that  the  right  and  title  to  the  said 
tract  of  land  was,  previous  to,  and  at  the  time  when  the  grarft 
is  alleged  by  the  petitionei^s  to  have  been  made,  vested  in 
the  Florida  tribes  of  Indians,  who,  previously  had,  and  then 
did  claim  title  thereto,  and  occupy  the  same  in  their  custom- 
ary manner,  as  their  circumstances  required;  and  that  the 
native  Indians  formed  a  part  of  (he  Florida  tribes:  and,  far- 
ther, that  the  claim,  title,  and  occupancy  of  the  aforesaid 
Indians,  constituted  the  onfy  reaf  obstacle  (if  any  existed)  to 
the  location  and  settlement  of  the  two  hundred  Spanish  fami- 
lies on  tlie  said  tract  of  land;  and  that  the  claim,  title,  and 
occupancy  of  the  Indians  was  a  matter  of  public  notoriety, 
and  could  not  have  been  unknown  to  Fernando  de  la  Maza 
Arredondo  and  Son,  at  the  time  when  the  grant  is  alleged  to 
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have  been  made  as  aforesaid.  And  the  answer  farther  says, 
that  the  said  claim  and  title  of  the  said  Indians  to  the  said  tract 
of  land  was  not  extinguished  until  the  18tb  day  of  September 
in  the  year  of  our  Lord  1823. 

The  answer  submits  thai  by  the  laws,  ordinances,  and  royal 
regulations  of  the  government  of  Spain,  which  were  in  foree 
in  the  province  of  East  Florida  9t  the  time  when  the  said  grant 
is  alleged  to  have  been  made,  it  was  provided  that  the  distii- 
bution  of  lands  should  be  made  with  .equity,  and  without  any. 
distinction  or  preference  of  persons,  or  injury  to  the  Indians; 
and  that  it  was  therein  and  thereby  especially  provided  and 
commanded,  that  the  lands  which  might  be  granted  to  J^Hiniik 
subjects  should  be  without  prejudice  to  the  Indians,  and  that 
those  granted  to  the  injury  of  the  Indians  should  be  restored  to 
their  rightful  owners. 

The  answer  further  avers,  that  Fernando  de  la  Maza  Arre- 
dondo  and  son  were,  at  the  time  when  tee  grant  is  alleged  to 
have  been  made  as  aforesaid,  and  still  are,  S^niardi,  and 
subjects  of  the  government  of  Spain,  ana  that  the  grant  of  the 
tract  of  land  (if  any  such  was  ever  made,  as  is  in  said  petition 
stated)  to  Fernando  de  la  Maza  Arredondo  and  son  was  made 
to  the  prejudice  and  injury  of  the  Florida  tribes  of  Indians. 

The  answer  proceeds  to  state  that  the  United  States  claim  title 
to  the  said  tract  of  land  by  virtue  of  the  second  article  of  the 
treaty  « of  amity,  settlement  and  limits,  between  the  United 
States  and  his  catholic  majesty,  which  was  made,  concluded  and 
sigped,  between  their  plenipotentiaries,  at  the  city  of  Washing- 
ton, on  the  twenty-second  day  of  February,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  qineteen,  and  which  was 
accepted,  ratified  and  confirmed  by  the  president  of  the  same 
United  States^  by  and  with  the  advice  a^d  consent  of  the 
senate  thereof,  oh  the  twenty-second  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty^onoy 
by  which  his  catholic  majesty  ceded  to  the  said  United  States, 
in  full  property  and  sovereignty,  all  the  territories  which  then 
belonged  to  him,  situated  to  the  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florida,  in  which 
East  Florida  the  aaid  tract  of  land'is  situate;  and,  also,  by  virtue 
of  the  treaty  first  above  mentioned,  which  was  accepted,  rati- 
fied  and  confirmed  by  the  president  aforesaid,  by' and  with  the 
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adTice  and  consent  of  the  senate  aforesaid,  on  the  second  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty^four* 

The  supplemental  answer  avers  that  if  any  such  grant  of 
further  time  \¥as  given  by  Don  Alexander  Ramirez,  intend- 
ant,  &c.,  as  aforesaid,  to  Fernando  de  la  Maza  Arredondo 
and  son,  to  perform  the  conditions  of  the  said  supposed  grant, 
the  grant  of  further  time  was  equivalent  to  a  new  grant  for 
the  said  lands,  and  that  it  was  made  contrary  to,  and  in  viola- 
tion of,  the  laws,  ordinances  and  royal  regulations,  and 
without  any  power  or  authority  on  the  pfirt  of  the  said  Don 
Alexander  Ramirez,  intendant,  &c.,  as  aforesaid,  to  make 
it;  and  that,  if  the  said  Don  Alexander  Ramirez,  intendant, 
ftc,  as  aforesaid,  liad  been  invested  by  the  said  Spanish  gov- 
ernment with  competent  power  and  authority  to  make  grants 
of  land  in  Florida  of  the  magnitude  and  description  of  the 
one  claimed  and  described  by  the  petitioners  aforesaid.  In 
their  said  petition  or  bill  of  complaint,  the  said  grant  of  far- 
ther  time  aforesaid  was  made  since  the  24th  day  of  January 
1S18,  as  appears  by  the  showing  of  the^petitioners  themselves, 
and  was  and  is  rendered  wholly  null  and  void  by  the  provisions 
of  the  latter  clause  of  the  eighth  article  of  the  treaty.  And, 
that^  if  any  such  grant  of  the  said  lands  was  made  as  aforesaid, 
the  said  Fernando  de  la  Maza  Arredondo  and'  son  wrongfully 
represented  to  the  said  Alexander  Ramirez,  intendant,  &c,  as 
aforesaid,  in  order  to  obtain  it,  that  the  said  lands  had  been 
abandoned  by  the  said  Indians  and  were  vacant  And  that  it 
wu  in  consequence  of  the  said  false,  fraudulent  and  wrongful 
representations  of  the  said  Fernando  de  la  Maza  Arredondo 
and  son,  that  he,  the  said  Don  Alexander  Ramirez,  intendant, 
&£.,  as  aforesaid,  declared  the  said  lands  to  be  crown  lands, 
and  granted  them  to  the  said  Fernando  de  la  Maza  Arredondo 
and  son;  whereas,  in  truth,  and  in  fact,  the  said  lands  were 
not  vacant,  nor  abandoned  by  the  said  Indians,  but  that  on  the 
contrary,  the  said  Indians  had  constantly  been,  and  still  were, 
possessed  of  the  said  lands,  at  the  date  of  Ihe  said  supposed 
grant,  and  that  they  had  continually  occupieH  the  same,  and 
had  never  left  the  said  lands,  unless  they  were  driven  off  by  a 
superior  and  lawless  force,  and  theh  only  temporarily:  and, 
therefore,  if  the  said  grant  was  made,  as  is  alleged  in  the  said  pe- 
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tition  or  bill  of  complaint,  and  the  said  Don  Alexander  JRami- 
reiy  intendanty  &c.)  as  aforesaid,  had  been  and  was  inyested* 
by  the  Spanish  government  aforesaid,  with  competent  power 
and  authority  to  make  the  same,  it  was  fraudulently  and  sur- 
reptitiously obtained,  by  imposing  on  the  said  Don  Alexander 
Ramires,  intend^ant,  &c.,  as  aforesaid,  a  false  representation  of 
facts;  and,  as  it  might  have  been  cancelled  by  the  king  of 
Spain  on  that  ground,  so  it  might  now  be  cancelled  by  the 
sovereign  authority  of  the  United  States:  and  that  court  of 
equity  cannot,  consistently  with  the  principles  w^ich  govern 
that  tribunal,  lend  its  aid  io<give  effect  to  a  grant  obtained  by 
fraud  and  misrepresentation.  And  the  answer  prays  that  tlie 
petitioners  may  be  required  to  show  and  prove,  on  the  hearing 
of  the  cause,  the  specific  power  ajid  authority  which  had  been 
conferred  (if  any  such  power  had  been  conferred)  by jthe  Span- 
ish government,  upon  the  said  Don  Alexander  Ramirez,  in- 
tendant,  Slc.,  as  aforesaid,  at  the  time  when  the  said,  supposed 
grant  is  alleged  to  have  been  made  as  aforesaid,  to  make  grants 
of  land  in  East  Florida,  and,  particularly,  that  they  may  be 
required  to  show  and  prove  the  specific  power  under  whidi 
he  claimed  to  act  in  making  the  said  supposed  grant  of  lands, 
and  also  the  said  grant  of  further  time  for  the  performance  of 
the  aforesaid  conditions;  if,  indeed,  any  sUch  grants  were  ever 
made  by  him,  which  is  not  admitted 

Te  the  answer  and  the  supplemental  answer  of  the  United 
States,  the  petitioners  put  in  a  general  replication:  and  the 
case  was  regularly  proceeded  in  to  a  hearing;. 

On  the  Ist  of  November  1830  a  decree  wu  given  in  favour 
of  the  petitioners;  from  which  decree  the  United  States  ap- 
pealed to  this  court 

The  evidence  adduced  in  the  court  below, .  on  the  part  of 
the  petitioners,  consisted  of  the  proceedings  and  the  testimony 
given  before  the  commissioners  of  the  United  States,  upon  the 
claim  presented  for  their  consideration  according  to  the  pro- 
vi«ons  of  the  act  of  congress;  and  of  additional  documehtary 
and  oral  evidence.  Testimony  was  also  given  on  the  part  of 
the  United  $tates  to  sustain  the  allegations  in  the  answer, 
and  applicable  to  the  several  matters  therein  contained.  The 
particulars  of  the  matters  so  exhibited  in  evidence  are  not  in- 
serted in  the  report;  as  the  opinion  of  the  court,  and  tiie 
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the  83d  May  1828,  pamph.  68.  By  the  sixth  section  it  was 
proVidedi  *Mhat  all  claims  to  land  within  the  territory  of 
Florida,  embraced  by  the  treaty,  which  shall  not  be  finally 
decided  and  settled  under  the  previous  provisions  of  the  same 
law,  containing  a  greater  quantity  of  land  than  the  commis- 
sioners were  authorised  to  decide,  and  above  the  amount  con- 
firmed by  the  act,  and  which  have  not  been  reported  as  ante- 
dated or  forged,  shall  be  received  and  adjudicated  by  the  judge 
of  the  superior  court  of  the  district  within  which  the  land  lies, 
upon  the  petition  of  the  claimant,  according  to  the  forms,  rules, 
regulations,  conditions,  restrictions  and  limitations  prescribed 
to  the  district  judge,  and  claimants  in  Missouri,  by  the  act  of 
the  86th  May  1824."  By  a  proviso,  all  claims  annulled  by 
the  treaty,  and  all  claims  not  presented  to  the  commissioners, 
&c.  according  to  the  acts- of  congress,  were  excluded,  (a) 

(a)  By  a  refarence  to  Oia  thirleenlh  ami  fourteenth  lines  in  the  sixth  section 
of  this  law,  as.prJDteil  in  tlie  pamphlet  editiou,  in  page  62,  it  reads,  **  accordini; 
to  the  forms,  niirs,  fcc.  prescribed  by  the  district  jud((eand  claimants  in  the  state 
of  Misaourl,  8te.  hy  act  of  rong^ress,"  fcc.  To-  have  taken  this  expression  Hte- 
rally,  would  have  con6ned  the  superior  couit  of  Florida  to  the  rules  pi^rilwd 
dy  the  Judge  of  the  dhiriet  court  of  AHBSOurit  and  daimanii;  hy  acta  of  con- 
greso  of  18S4.  That  act  authorised  the  judge  to  prescribe  no  rules,  and  it  was 
absurd  to  auppose  It  meant  that  the  claimants  themselves  should  prcsaibe  them. 
The  court,  therefore,  could  not  but  consider  the  evident  meaning  of  the  law  to 
be  **  rules,"  lie.  prescribed  by  the  law  itself,  and  was  so  stated  in  tlie  opinion, 
which  was  delivered  one  day  sooner  than  had  been  expected,  and  there  was  no 
time  for  reviaionl  Satisfied  thst  tliere  was  an  error  in  the  printing  I  examined 
the  original  roll  in  the  department  of  atate,  yesterday,  and  found  the  mistake;  the 
word  hff  had  been  inserted  in  the  printed  law,  instead  of  to,  aa  It  was  in  the  ori* 
ginal  roll:  so  that  the  law  reails,  "  the  rules,  Slc.  presciibed  to  the  district  judge 
and  claimanta  hjf  the  act  of  congreaa.*'  The  important  bearing  of  this  word  on 
the  power  of  the  court  and  ihe  rules  of  Its  decision,  hM  made  the  Insertion  of  this 
note  neceestry,  and  as  it  may  be  useful  in  couits  at  a  distance  from  the  seat  of. 
government  to  have  a  correct  copy  of  this  section  of  the  law,  the  following  papet 
is  directed  to  be  appended;  20th  March  1832.    Per  Mr  Justice  Baldwin, 

1  certify  that  the  following  is  a  true  copy  of  the  aixth  section  of  sn  act  of  con- 
greaa, approved  the  28d  of  May  1828,  entitled  **  an  act  aupplementary  to  the  seve- 
ral acts  providing  for  the  settlement  and  confirmation  of*  private  land  claims  in 
Florida;"  vix. 

**  Sec.  6.  And  be  It  further  enacted,  that  all  claims  to  land  within  Ihe  territory 
of  Florida,  embraced  by  Uie  treaty  between  Spain  and  the  United  States,  of  the 
t2d  of  February  1819,  which  nhHll  not  be  decided  and  finally  settled  under  the 
foregoing  provisions  of  this  act,  coiit.iiiiiiig  a  g.-o.atr*r  quantity  of  land  than  Ihe 
commissioners  were  authorised  to  decide,  and  :ibove  the  amoimt  co^ifirmed  by 
this  net,  and  which  have  not  been  reported  as  antedated  or  liarged,  by  said  com* 
luissioners,  or  rrgisier  and  receiver  ariiUK  an  such,  shall  be  rer^ived  and  adjudi- 
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The  MTenth  section  provided  for  an  appeal  by  the  claim* 
anUy  and  the  niolh,  by  the  United  Slatea  to  thii  eourl:  the 
adjudication  of  the  judge  o(  the  auperior  court  having  been 
rendered  against  the  United  States^  the  case  comes  before  us 
by  an  appeal  by  them. 

Tiie  law  of  1824,  which  is  thus  referred  to»  and  forms  a 
part  of  that  of  1828|  furnishes  the  rules  by  which  this  court 
must  be  guided  in  assuming  and  exercising  jurisdiction  to  bear 
and  determine  the  claim  in  controTersy.  This  law  was  passed 
to  enable  claimants  to  lands  within  the  limits  of  Missouri  and 
Arkansas,  to  institute  proceedings  to  try  the  validity  of  their 
claims  to  land  prior  to  the  consummation  of  the  cession  of  the 
territory  acquired  by  the  United  States  by  the  Louisiana  treaty; 
and  enacted,  that  any  person,  or  their  legal  representative, 
claiming  lands  by  virtue  of  any  French  or  Spanish  grant,  con- 
cession, warrant,  or  order  of  survey,  legally  made,  granted  or 
issued,  before  the  date  of  the  10th  March  1804,  by  the  proper 
authorities,  to  any  persons  resident  in  the  province  at  the  date 
thereof,  which  was  protected  and  secured  by  the  treaty,  and 
which  might  have  been  perfected  into  a  complete  title,  under 
and  in  conformity  to  the  laws,  usages  and  customs  of  the  gov- 
emment  under  which  the  same  originated,  had  not  the  sovo- 
reignty  been  transferred  to  the  United  States,  may  present  his 
petition  to  the  district  court,  setting  forth  the  nature  of  his 
claim,  the  date  of  the  grant,  and  quantity  and  boundary,  by 
whom  iasued,  and  whether  the  claim  had  been  submitted  to 
any  tribunal,  and  reported  on  by  them>  and  how;  praying  that 

catod  bf  die  Jodga  of  the  fuperior  ceuit  of  the  dittiiet  wilbhi  wUeh  the  land  liaa, 
wpoa  llie  pctflion  of  the  claimant,  aecordiog  to  the  fonna,  ralea ,  regulatiooi,  con- 
ditiooa,  roatrieUoM,  aod  limiUttioDa  preacril>ed  to  the  diatiict  Jodgeand  clalmanta 
in  the  atate  of  Mlaaouri,  by  act  of  congreaa,  approved  May  afiocb,  1824,  eotitled 
'  an  aet  enabUna  tbe  elalmanti  to  land  within  the  limita  of  the  atate  of  Mlaaouri 
and  territory  of  Arkanaaa »  to  inatitute  proceedioga  to  try  the  validity  of  their 
clalma:'  Provided,  thai  nothing  In  this  section  shall  be  construed  to  authorise 
aaid  Judgea  to  take  eognixanee  of  any  claim,  annulled  by  the  aaid  treaty  or  the 
docfio  raliQfing  th^  same  by  the  king  of  Spain;  nor  any  claim  not  presented  lo 
the  coBBlaaionen  or  register  and  receiver,  h  conformity  to  the  aeveral  aMa  of 
eoBgraea  providfaig  for  the  settlement  of  private  land  daima  in  Florida.*' 

FailMuUy  compared  with  the  rolf  in  this  office. 

Witneoa  my  band,  at  the  department  of  sUte,  In  the  city  of  Washington,  this 
«Hh  day  of  Match  18St. 

(Signed)  Dam iBL  Brbht,  C.  C. 
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diwenting  opioioD  of  Mr  Justice  Thompson,  fully  state  ih» 
facts  of  the  case,  which  were  considered  as  established  by  this 
evidence. 

The  case  was  argued  by  Mr  Call  and  Mr  Wirt,  with  whom 
also  was  Mr  Taney,  attdrney-geheral,  for  the  United  States: 
and  by  Mr  White  and  Mr  Berrien,  with  whom  also  was  Mr 
Webster,  for  the  appellees. 

The  counsel  for  the  United  JStates  contended,  that  the  decree 
of  the  superior  cpurt  of  the  eastern  district  of  Florida  should  be 
reversed,  and«the.  petition  dismissed,  on  the  following  grounds: 

1.  The  petitioner  has  not  shown,  what  he  was  bound  to 
show  affirmatively,  the  authority  of  Alexander  Ramirez  to 
make  the  grant  which  the  decree  of  the  court  has  confirmed. 

2.  The  intendant  of  the  Island  of  Cuba  was  not  authorized 
to  make  the  grant  in  question;  and  it  was  made  in  violation  of 
the  laws  and  ordinances  and  royal  regulations  of  tlie  govern* 
ment  of  Spain. 

3.  The  land  in  controversy  was,  at  the  time  of  the  grant, 
within  the  Indian  boundary  established  by  the  government  of 
Great  Britain  during  its  occupancy  of  the  Floridas,  and  subse- 
quently acknowledged  by  the  government  of  Spain;  and  was 
therefore  not  subject  to  be  disposed  of  by  the  subordinate  offi- 
cers  of  the  crown. 

4.  Conceding,  for  the  aake  of  argument,  that  the  intendant 
had  the  power  to  make  the  grant,  the  sovereign  power  alone 
could  dispense  with  tlie  conditions  annexed  to  it;  and  no  such 
power  has  been  delegated  to  the  judiciary. 

5.  The  grantees  failed  to  perform  that  condition  of  the 
grant  which  required  them  to  commence  the  establishment  of 
the  two  hundred  Spanish  families  on  the  land,  within  three 
years  from  the  date  of  the  grant 

6.  The  grantees  have  not  complied  with  the  conditions  of 
the  grant  which  required  them  to  settle  two  hundred  Spanish 
families  on  the  land. 

7.  The  prolongation  of  time  for  the  performance  of  the  con- 
ditions of  the  grant,  was  given  by  Ihc^aid  intendant  after  the 
ratification  of  tlie  ti*ealy,  by  the  king  of  Spain,  which  ceded 
Florida  to  the  United  States;  and  is  consequently  vpid  for  the 
want  of  authority. 

Vol.  VI. —4  C 
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8.*  The  treaty  and  laws  referred  to  in  the  decree,  m  the 
grounds  of  confirmation  of  the  grant,  do  not  justify  it 

For  the  appeHees,  the  following  points  were  insisted  upon: 

1.  By  the  terms  of  the  treaty,  all  grants  made  by  his  catho- 
lic majesty,  or  his  lawful  authorities,  are  to  remain  valid. 

The  only  questions  for  the  consideration  of  this  court,  are: 
1st.  The  genuineness  of  the  grant  2d.  The  lawfulness  of 
the  authority  by  which  it  was  issued. 

2.  The  decree,  on  which  this  grant  is  (banded,  is  a  judicial 
act,  which  cannot  bo  drawn  into  question  in  the  tribunals  of 
the  United  Sutes. 

3.  A  genuine  grant  issued  by  a  lawful  authority  of  his  ca« 
tholic  majesty,  can  only  be  impeached  on  JLhe  ground  of  fraud 
in  obtaining  it 

4.  This  grant  was  within  the  scope  of  the  powers  expressly 
given  to  the  Spanish  officer  making  It,  by  the  laws  of  the 
Indies. 

5.  It  was  specifically  authorized  by  the  royal  order  of  the 
3d  Sept  1817. 

'6.  There  was  no  existing  Indian  title  to  these  lands,  at  the 
date  of  the  grant,  which  could  have  rendered  it  invalid. 

7.  The  condition  annexed  to  the  grant  has  been  performed. 

8.  It  has  been  discharged  by  the  act  of  the  party  imposing  it 

Mr  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  judge  of  the  supe- 
rior court  for  the  eastern  district  of  the  territory  of  Florida. 

After  the  acquisition  of  Florida  by  the  United  States,  in 
virtue  of  the  treaty  with  Spain,  of  the  22d  of  February  1819, 
various  acts  of  congress  were  passed  for  the  adjustment  of  pri- 
vate clainis  to  land  within  the  ceded  territory.  The  tribunals 
appointed  to  decide  on  them,  were  ndt  authorised  Co  settle  any' 
which  exceeded  a  league  square;  on  those  exceeding  that  quan* 
tity,  they  were  directed  to  report  especially  their  opinion  for 
the  future  action  of  congress.  The  lands  embraced  in  the 
larger  claims,  were  defined  by  surveys  and  plats  returned; 
they  werb  reserved  from  sale,  and  remained  unsettled  until, 
some  resolution  should  be  adopted  for  a  final  adjudication  on 
their  validity,  which  was  done  by  tlie  paaiagd  of  the  law  of 
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the  validity  of  their  title  and  claim  may  be  inquired  into  and 
be  decided  by  the  court  The  court  is  authorised  and  required 
to  hold  and  ezercyie  jurisdiction  of  every  petition  presented  in 
conformity  with  the  provisions  aforesaid,  and  to  hear  and  de- 
termine the  same  on  the  petition/  in  case  no  answer  be  filed 
after  due  notice;  or  on  the  petition  and  the  answer  of  any  per- 
son interested  in  preventing  any  claim  from  being  established, 
in  conformity  with  the  principles  o/Justifey  and  according  to 
the  lotos  and  ordinances  of  the  government  under  which  the 
claim  originated.    (3  Story's  Laws  U.  S.  1959,  1960,  sec.  I.) 

A  reference  to  the  petition  presented  by  the  claimants  in 
this  Wise,  shows  that  it  contains  a  full  statement  of  all  the  mat- 
ters required  by  the  first  section  of  the  Missouri  law,  except- 
ing the  condition  of  residence,  which  is  not  required  by  the 
act  of  1828.  Record,  1  to  22.  It  presents  a  claim  for  land 
in  Florida,  embraced  by  the  treaty,  not  finally  settled;  con- 
taining the  requisite  quantity  of  land,  not  reported.on  as  ante- 
dated or  forged,  not  annulled  by  the  treaty,  presented  to  and 
acted  on  by  the  commissioners  according  to  law.  The  superior 
court  of  Florida  then  had  jurisdiction  of  the  petition  to  hear 
and  determine  the  same^  according  to  the  principles  of  justice 
and  the  laws  and  ordinances  of  Spain;  and  the  case  is  now 
regularly  before  us  on  an  appeal  from  their  decree. 

The  power  to  hear  and  determine  a  cause  is  jurisdiction;  it 
is  **  coram  JudicCf^^  whenever  a  case  is  presented  which  brings 
this  power  into  aetioit;  if  the  petitioner  states  such  a  case  in 
his  petition  that  on  a  demurrer  the  court  would  render  judg- 
ment io  his  favour,  it  is  an  undoubted  case  of  jurisdiction, 
whether  oh  an  answer  denying  and  putting  in  issue  the  alle- 
gations of  the  petition,  the  petitioner  makes  out  his  case,  is  the 
exercise  qf  jurisdiction  conferred  by  the  filing  of  a  petition 
containing  all  the  requisites  and  in  llie  manner  prescribed  by 
law. 

The  proceedings  on  the  petition  are  to  be  conducted  accord- 
ing to  the  rules  of  equity,  except  that  the  answer  on  behalf  of 
the  United  States  need  not  be  verified  on  oath. — Sec.  2. 

This  eourt  has  often  decided  that  by  these  rules  are  meant 
the  well  settled  and  e&tablished  usages  and  principles  of  the 
court  of  chancery,  as  ad6pted  and  recognized  in  their  decisionS| 
which  have  been  acted  on  here,  under  the  provisions  of  the 
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constitution  and  the  acts  of  congresii.  In  conformity  with  the 
principles  of  justice  and  the  rules  of  equity,  then,  the  court  is 
directed  to  decide  all  questions  arising  in  the  cause,  and  by  a 
final  decree,  to  settle  and  determine  the  question  of  the  validity 
of  the  title,  according  to  the  law  qf  nations^  the  stigulations 
qfany  treaty  and  proceedings  under  the  same,  the  several 
acts  qf  congress  in  relation  thereto^  and  the  laws  and  ordi- 
nances qfthe  government  from  which  it  is  alleged  to  be  de- 
rivedf  and  all  other  questions  which  may  properly  arise 
between  the  claimants  and  the  United  States,  which  decree 
shall,  in  all  cases,  refer  to  the  treaty i  law  or  ordinance  under 
which  it  is  confirmed  or  decreed  against.  As  these  are  made 
the  basis  of  our  decision,  and  this  is  the  first  final  adjudication 
on  those  laws,  we  think  it  necessary  to  declare  the  sense  in 
which  we  think  they  were  intended  by  congress,  as  well  as  their 
plain  legal  import,  agreeably  to  the  rules  of  construction 
adopted  by  this  court,  or  those  which  form  the  principle  of  the 
common  law.  It  is  not  necessary  to  define  what  was  meant 
by  referring  to  the  Lw  of  nations. 

The  numerous  cases  which  have  been  adjudged  by  this,  and 
in  the  circuit  courts,  make  it  wholly  unnecessary  to  refer  to 
the  sources  from -which  it  has  been  extracted.  By  Ihe  stipu- 
lations of  a  treaty  are  to  be  understood  its  language  and  appa- 
rent intention  manifested  in  the  instrument,  with  a  reference 
to  the  contracting  parties,  the  subject  matter,  and  persons  on 
whom  it  is  to  operate.  The  laws  under  which  we  now  adju- 
dieateon  the  rights  embraced  in  the  treaty,  and  its  instructions, 
authorise  and  direct  us  to  do  it  judicially,  and  give  its  judicial 
meaning  and  interpretation  as  a  contract  on  the  principles  of 
justice  and  the  rules  of  equity.  When  the  constniction  of  this 
treaty  was  under  the  consideration  of  the  court  in  the  case  of 
Foster  and  Elam  v.  Nelson,  2  Pet.  254,  99,  it  was  under  very 
different  circumstances.  The  plaintiff  claimed  a  title  the 
land  in  controversy  under  a  Spanish  grant  prior  to  the  treatyt 
which  he  alleged  was  eonfirmed  by  the  eighth  article;  he 
stood  rimply  on  hisrighi^  without  any  act  qf  congress  author- 
ising thesuitf  or  conferring  on  the  court  any  extraordinary 
powers.  The  first  question  which  was  decisive  of  the  plain- 
tiff's  pretensions  was  whether  the  lands  in  contest  were  witK- 
in  the  boundaries  of  Louisiana,  as  ceded  in  1803«  or  within 
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Floriday  as  ceded  id  1819.  The  boundary  between  the  two 
territories  had  been  for  many  years  the  subject  of  controversy 
and  negotiation  between  the  American  and  Spanish  govern- 
ments, the  one  claiming  that  Louisiana  extended  eastward  of 
the  Mississippi  to  the  Perdido;  the  other  that  it  did  not  extend 
on  that  side  of  the  river  beyond  the  island  of  Orleans,  alleged 
to  be  separated  from  West  Florida  by  the  Iberville.  To  have 
decided  in  favour  of  the  plaintiff  would  have  been  adopting  the 
Spanish  construction  of  the  Louisiana  treaty  in  opposition 
to  the  pretensions  and  course  of  this  government,  which 
had  taken  possession  of  and  exercised  the  powers  of  govern- 
ment over  the  territory  between  the  Mississippi  and  the  Per- 
dido. 

This  court  did  not  deem  the  settlement  of  boundaries  a  judi- 
cial but  a  political  question — that  it  was  not  its  duty  to  lead^ 
but  to  follow  the  action  of  the  other  departments  of  the  gov- 
ernment; that  when  individual  rights  depended  on  national 
boundaries,  <'  the  judiciary  is  not  that  department  of  the  gov- 
ernment to  which  the  assertion  of  its  interests  against  foreign 
powers  is  confided,  and  its  duty  commonly  i^  to  decide  upon 
individual  rights  according  to  those  principles  which  the  politi- 
cal departments  of  the  nation  have  established."  <<If  the 
course  of  the  nation  has  been  a  plain  one,  its  courts  would 
hesitate  to  pronounce  it  erroneous.''  *^  We  think,  then,  how- 
ever individual  judges  might  construe  the  treaty  of  St  Ilde- 
fonso,  it  is  the  province  of  the  court  to  conform  its  decisions 
to  the  will  of  the  legislature,  if  that  will  has  been  clearly  ex- 
pressed."   2  Pelers,  S07. 

As  to  the  other  question  depending  on  the  stipulations  of  tlie 
eighth  article,  the  court  declared:  ^nd  the  legislature  must 
execute  the  contract  b^ore  it  can  become  a  rule/or  the  court. 
2  Peters,  314.  But  this  case  assumes  a  very  differeot  aspect 
Tjie  only  question  depending  is  whether  the  claimants  or  the 
United  States  are  the  owners  of  the  land  in  question.  By 
consenting  to  be  sued,  and  submitting  the  decision  to  judicial 
action,  they  have  considered  it  as  a  purely  judicial  questioo,- 
which  we  are  now  bound  to  decide  as  between  man  and  man, 
on  the  same  subject  matter  and  by  the  rules  which  congress 
themselves  have  prescribed,  of  which  the  etipulatians  otany 
treaty  and  the  proceedings  under  the  samt^  form  one  of  four 
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difftinet  ooea.    We  muat  therefore  be  diftiiieUy  understood  as 
not  in  the  least  impeiringp  but  afBrming  the  prioeiple  of  Foo- 
ter T.  Nelson.    As  the  law  giving  jurisdiction  to  hear  and  d^ 
termine  this  case  not  only  authorises  but  requires  us  to  decide 
it  according  to  the  law  of  nations  and  the  stipulations  of  the 
treaty,  we  shall  consider,  <<  that  it  has  been  yery  truly  ui^ged 
by  the  counsel  of  the  defendant  in  error,  iStuk  it  is  the  usags 
of  all  the  civilised  nations  of  the  world,  iriien  territory  is 
ceded,  to  stipulate  for  the  property  of  (its  inhabitants.    An 
article  to  secure  this  object,  so  deservedly  held  sacred,  in  the 
view  of  policy,  as  well  as  of  justice  and  humanity,  is  always 
required  and  is  never  refused.^'    Henderson  v.  Poindexter, 
12  Wheat  535.    When  such  an  article  is  contained  in  a  treaty 
of  cession,  and  its  meaning  submitted  to  our  consideration,  we 
shall  follow  up  and  effectuate  the  intention  of  congress,  by 
deeming  the  subject  matter  to  be,  whether  the  land  in  contro* 
versy  was  the  property  of  the  claimants  before  the  treaty,  and 
if  so,  that  its  protection  is  as  much  guarantied  by  the  laws  of 
a  republic  as  jthe  ordinances  of  a  monarchy.     In  so  doing,  we 
adopt  and  act  upon  another  principle,  contaioed  in  the  opinion 
of  this  court  (in  the  same  case,  in  alluding  to  the  treaty  of  boon* 
dary  between  the  United  States  and  Spain,  concluded  on  the 
a7th  October,  1 795.     <<  Had  Spain  considered  herself  ss  ceding 
territory,  she  could '  not  have  neglected  a  stipulation  which 
every  sentiment  of  justice  and  national  honour  would  have 
demanded,  and  which  the  United  States  could  not  have  n- 
fused."    Henderson  v.  Poindexter,  18  Wheat  535.    Spain 
was  not  regardless  of  those  sentiments.    She  did  not  nej^eet; 
the  United  States  did  not  refuse  the  stipulation  in  this  treaty 
which  did  cede  territoiy.     In  the  same  spirit  of  justice  and 
national  honour  the  national  legislature  has  required  its  highest 
judicial  tri)>unal  to  finally  decree  on  the  effect  of  this  stipula- 
tion on  theirs  and  the  rights  of  the  claimants  « according  to 
the  law  of  nationa''  which  is  «the  usage  of  all  civiliaed 
oationa.''    Such  is  the  authority  conferred  on  this  court,  and 
by  the  rules  prescribed  by  the  laws,  which  are  our  commiss- 
ion, we  feel,  in  its  language,  **  both  authorised  and  required," 
« with  full  power  and  authority  to  hear  and  determine  idl 
questions  arising  in  this  cause  rdative  to  the  title  of  thedaioi- 
anti^  the  eztanti  locality  and  boundaries  of  the  said  daim,  or 
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Other  matters  connected  therewith,  fit  and  proper  to  be  heard 
add  determined^  and  by  a  final  decree,  to  settle  and  determine 
the  same  according  to  the  law  of  nations/'  2d  sec  act  of  1834. 
Congress  have  laid  this  down  as  the  first  rule  of  our  decision 
in  the  spirit  of  justice  and  national  hono'ur  which  peryades  this 
law;  the  court  will  concider  it  as  neither  the  last  or  least  of 
its  duties  to  embody  it  in  such  their  final  decree,  if  in  their 
judgment  the  case  before  it  calls  for  its  application. 

Our  next  rule  of  decision  is— and  proceedings  under  the 
treaty.  By  these  are  to  be  understood  the  acts  and  proceed- 
ings of  the  government,  or  others  under  its  authority,  subse- 
quent to  the  treaty,  in  taking  possession  of  the  ceded  territory, 
in  organizing  the  local  government,  its  acts  within  the  au- 
thority of  the  organic  law,  the  promises  madb,  the  pledges 
given  by  either  the  general  or  local  government  Also  the 
proceedings  of  commissioners  and  other  oflScers  or  tribunals 
appointed  by  congress  to  decide,  and  report  on  these  claims  so 
hr  as  they  have  adopted  and  settled  any  rules  and  principles 
of  decision  within  their  powers,  as  guides  to  their  judgment. 
These,  in  our  opinion,  are  the  '<  proceedings  under  the  same," 
referred  to,  and  intended  by,  the  law,  according  to  which  we 
may  decide,  and  are  made  a  rule,  a  precedent  for  us. 

The  next  guide  is,  <<  the  several  acts  of  congress  in  relation 
thereto,"  clearly  referring  to  the  clause  immediately  preced- 
ing: <<the  stipulation  of  any  treaty  and  proceedings  under 
the  same."  By  «Mhe  several  acts  of  congress  in  relation 
thereto,"  must  be  taken  as  referring  to  ail  the  laws  on  the  sub- 
ject matter  of  either,  necessarily  embracing  lands,  property 
and  rights  depending  on  the  slipulatioos  and  proceedings  so 
made  and  had.  Thus  the  course  of  the  legislature  points  to 
that  of  the  judiciary,  ii  must  be  in  the  same  path* 

Where  congress  have,  by  confirming  the  reports  of  com- 
missioners or  other  tribunals,  sanctioned  the  rules  and  princi- 
ples on  which  they  were  founded,  it  is  a  legislative  affirmance 
of  the  construction  put  by  these  tribunsls  on  the  laws  confer- 
ring the  authority  and  prescribing  the  roles  by  which  it  should 
be  exercised;  or  which  is  to  all  intents  and  purposes  of  the 
same  effect  in  law.  It  is  a  legislative  ratification  of  an  act 
done  without  previous  authority,  and  this  subsequent  recogni- 
VoL.  VI. —4  P 
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tioD  tod  adoption  is  of  the  same  force  as  if  done  by  pr&^xiating 
power  and  relates  back  to  the  act  dotie. 

The  next  role  laid  down  for  oar  direction  is,  ^  and  the  laws 
and  ordinances  of  the  government  from  which  it  is  alleged  to 
be  derived.''  The  laws  of  an  absolute  monarchy  are  not  its 
legislative  acts^they  are  the  will  and  pleasure  of  \he  monarch 
expressed  in  various  ways — ^if  expressed  in  anjf^  it  is  a  law;^ 
there  is  no  other  law  making,  law  repealing  power— call  it  by 
whatever  name^a  royal  order — an  ordinance — a  ceduIa—«  de- 
cree of  council — or  an  act  of  an  authorised  o£Bcer-*if  made  or 
promulgated  by  the  king,  by  his  consent  or  authorityi  it  becomes 
as  to  the  persons  or  subject  matter  to  which  it.relates,  a  law  of 
the  kingdom.  It  is  emphatically  so  in  Spain  and  all  its  do- 
minions. Suehy  t0O|  is  the  law  of  a  Spanish  province  con- 
quered by  England.  The  instructions  of  the  king  to  his 
governors  are  the  supreme  law  of  the  conquered  colony; 
magna  charta,  still  less  the  common  law^  does  not  extend  its 
principles  to  it^-King  v.  Picton,  SO  St.  Tr.  8vo  ed.  866.  A 
royal  order,  emanating  from  the  king,  is  a  supreme  law,  super- 
seding and  repealing  all  other  {Mreceding  ones  inconsistent  with 
it  The  laws  of  the  Indies,  have  not  their  force  as  such  by 
any  legirilative  authority  vested  in  the  council;  their  au- 
thority is  by  the  express  or  implied  expression  of  the  royal 
will  and  pleasure;  they  must  necessarily  yield  to  an  order,  pre- 
scribing a  new  rule,  conferring  new  powers  abrogating  or 
modifying  previous  ones. 

The  principle  that  the  acts  of  a  king  are  in  subordinaium^ 
to  the  la,ws  of  the  country,  applies  only  where  there  is  any 
law  qf  higher  obligation  than  his  will;  the  role  contended  for 
mliy  prevail  in  a  British^  certainly  not  in  a  Spani$h  pmvince. 
There  is  another  source  of  law  in  all  governments,  usage,  cus- 
tom, which  is  always  presumed  to  have  been  adopted  with  the 
consent  of  those  who  may  be  affected  by  it  In  England,  and 
in  the  stales  of  this  union  which  have  no  written  constitution, 
it  is  the  supreme  law;  always  deemed  to  have  had  its  origin  in 
an  act  of  a  state  legislature  of  competent  power  to  make  it 
valid  and  binding,  or  an  act  of  parliament;  which,  represent- 
ing all  the  inhabitants  of  the  kingdom,  acts  with  the  consent 
Of  all,  exercises  the  power  of  all,  and  its  acts  become  binding 
by  the  authority  of  all;  %  Co.  Inst  58— Wills,  116.     So  it  is 
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considered  id  the  states  and  by  this  court;  3  Dall.  400;  2  Peters, 
656,  657. 

A  general  custom  is  a  general  law,  and  forms  the  law  of  a 
contract  on  the  subject  matter;  though  at  variance  with  its 
termsi  it  enters  into  and  controls  its  stipulations  as  an  act  of 
parliament  or  state  legislature;  8  Mod.  238;  W.  Black.  1225; 
Doug.  207;  2  D.  and  E.  263—264;  1  H.  Bl.  7,  8;  2  Binney, 
486,  487;  5  Binney,  287;  2  S.  and  R.  17;  8  Wh.  591,  592; 
9  Wh»  584,  591;  and  the  cases  there  cited  from  4  Mass. 
252;  9  Mass.   155;  3  Day,  346;  1  Gaines,  43;  18  Johns. 
230;   5  Cr.  492;   6  D.  and  E.  320;  Day,  511;  5  Gr.  33. 
The  court  not  only  may,  but  are  bound  to  notice  and  re- 
spect general  customs  and  usage  as  the  law  of  the  land, 
equally  with  the  written  law,  and,  when  clearly  proved,  they 
will  control  the  general  law;  this  necessarily  follows  from  its 
presumed  origin, — an  act  of  parliament  or  a  legislative  tUt* 
Such  would  be  our  duty  under  the  second  section  of  the  act  of 
1824,  though  its  usages  and  customs  were  not  expressly  named 
as  a  part  of  the  laws  or  ordinances  of  Spain.    The  first  section 
of  that  act,  giving  the  right  to  claimants  of  land  under  titles 
derived  from  Spain,  to  institute  this  proceeding  for  the  pur* 
pose  of  ascertaining  their  validity  and  jurisdiction  to  the  court 
to  hear  and  determine  all  claims  to  land  which  were  protected 
and  secured  by  the  treaty,  and  which  might  have  been  per- 
fected into  a  legal  title  under  and  in  conformity  to  the  laws^ 
fuageSf  and  customs  of  Spain;  makes  a  claim  founded  on  them 
one  of  the  cases  expressly  provided  for.     We  cannot  impute 
to  congress  the  intention  to  not  only  authorise  this  court,  but 
to  require  it  to  take  jurisdiction  of'such  a  case,  and  to  hear  and 
determine  such  a  claim  according' to  the  principles  of  justice; 
by  such  a  solemn  mockery  of  it  as  would  be  evinced  by  ex- 
cluding from  our  consideration  usages  and  eustomsj  which 
are  the  law  of  every  government,  for  no  other  reason  than  that 
in  referring  to  the  laws  and  ordinances  in  the  second  section, 
congress  had  not  enumerated  all  the  kinds  of  laws  and  or- 
dinances by  which  we  should  decide  whether  the  claim  would 
be  valid  if  the  province  had  remained  under  the  dominion  of 
Spain.    We  might  as  well  exclude  a  royal  order  because  it 
was  not  called  a  law.    We  should  act  on  llie  aame  principle, 
if  the  words  of  the  second  section  were  less  explicit,  and  ae- 
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cording  to  the  rule  etUblished  in  Hendenon  y.  Poindexter. 
See  12  Wh.  530, 540. 

We  arc  also  required  to  finally  decide  <<aU  other  questiont 
properly  arising  between  the  claimants  and  the  United  Statea." 

There  is  but  one  which  has  arisen  in  this  case  which  does 
not  refer  to  the  laws  of  nations,  the  treaty  and  proceedings 
under  it,  the  acts  of  congress,  or  the  lawsof  Spain,— 4hat  is,  the 
question  of  fraud  in  making  the  grant  which  is  the  foundation 
of  the  plaintiff's  title;  which,  as  well  as  all  others,  we  must,  by 
the  terms  of  the  law,  decide  <<  in  conformity  with  the  princi- 
ples of  justice*''  We  know  of  no.  surer  guides  to  the  prin- 
ciples of  justice,  than  the  rules  of  the  common  law,  adminis- 
tered under  a  special  law,  which  directs,  (section  second) 
<<that  every  petition  which  shall  be  presented  under  the 
provisions  of  this  act,  shall  be  conducted  according  to  the 
rules  of  a  court  of  equity,"  and  it  does  not  become  this 
tribunal  to  acknowledge  that  the  decisions  of  any  other  are  to 
be  deemed  better  evidence  of  those  rules  or  the  principles  of 
justice. 

In  Conard  versus  Nicoll,  a  great  and  lamented  judge  thus 
defined  fraud:  <<  The  first  inquiry  is,  what  is  fraud?  From 
a  view  of  all  that  has  been  said  by  learned  judges  and  jurists 
upon  this  subject,  it  may  be  safely  laid  down,  that  to  constitute 
actual  fraud  between  two -or  more  persons  to  the  prejudice  of  a 
third,  contrivance  and  design  to  injure  such  (bird  person  by 
depriving  him  of  some  right,  or  otherwise  impairing  it,  must 
be  shown." 

He  laid  down  three  rules,  which  were  incontrovertible: — 

<'  1.  That  actual  fraud  is  not  to  be  presumed,  but  ought  to 
be  proved  by  the  party  who  alleges  it 

'<  2.  If  the  motive  and  design  of  an  act  may  be  traoed  to  so 
honest  and  legitimate  source  equally  as  to  a  corrupt  one,  the 
former  ou(^  to  be  preferred.  This  is  but  a  corollary  to  the 
preceding  prineiple. 

<<  d.  If  the  person  against  whom  fraud  is  alleged,  should  be 
proved  to  have  been  guilty  of  it  in  any  number  of  instances^ 
still  if  the  particular  act  sought  to  be  avoided  be  not  shown  to 
be  tainted  with  fraud,  it  cannot  be  affected  by  these  other  frauds, 
unless  in  some  way  or  other  it  be  connected  with  or  form  a  part 
of  them." 

This  court  unanimously  adopted  these  principles  as  the  max- 
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imsof  thetommon  Itw;  4  Peters,  295,  296,  297,  310;  aod  will 
be  governed  by  Ihera  in  this  case  in  their  opinion  on  the  ques- 
tion of  fraud. 

The  next  subject  for  our  consideration  iSf  the  evidenee  on 
which  we  are  to  decide.  The  third  section  of  the  act  is  as  fol- 
lows:  ^'That  the  evidence  which  has  been  received  by  the 
different  tribunals  which  have  been  constituted  and  appointed 
by  law  to  receive  such  evidence,  and  to  report  the  same  to  the 
secretary  of  the  treasury,  or  to  the  commissioners  of  the  gei>- 
eral  land  ofBce,  upon  all  claims  presented  to  them,  respeetive- 
ly,  shall  be  received  and  admitted  in  evidence  for  orag^fistthe 
United  States,  in  all  trials  under  this  act,  when  the  person  tes- 
tifying is  dead  or  beyond  the  reach  of  the  court's  process,  to- 
gether with  such  other  testimony  as  it  may  be  in  the  power  of 
the  petitioner,  the  person  or  persons  interested  in  the  defence 
made  against  establishing  any  claim,  or  the  United  States'  attor- 
ney to  produce;  aiid  which  shall  be  admissible  according  to 
the  rules  of  evidence  and  the  principles  oflaw,^^ 

These  provisions  of  the  act  of  1824  are  applicable  to  this  case; 
they  have  not  been  altered  by  the  act  of  1828,  and  by  the  eighth 
section  are  expressly  extended  to  the  Florida  claims.  They 
are  liberal — worthy  of  the  government  which  has  adopted  and 
made  them  the  rules  by  which  to  test  tbevights  of  private  claim- 
ants to  portions  of  the  land  embraced  in  the  ceded  territory. 
From  a  careful  examination  of  the  whole  legislation  of  congress 
on  the  subject  of  the  Louisiana  and  Florida  treaties,  we  cannot 
entertain  a  doubt  that  it  has  from  their  beginning  been  inten- 
ded that  the  titles  to  the  lands  claimed  should  be  settled  by  the 
same  rules  of  construction,  law  and  evidence,  in. all  their  newly 
acquired  territory.  That  they  have  adopted  as  the  basis  of  all 
their  acts,  the  principle  that  the  law  of  the  province  in  ivhich 
the  land  is  situated  is  the  law  which  gives  efficacy  to  the  grant, 
and  by  which  it  is  to  be  tested,  whether  it  y^dA property  at  the 
time  the  treaties  took  effect. 

The  United  States  seem  never  to  have  claimed  uny  part  of 
what  could  be  shown  by  legal  evidence  and  local  law  to  have 
been  severed  from  the  royal  domain  before  their  right  attach- 
ed. In  giving  jurisdiction  to  the  district  court  of  Missouri  to 
decrdeon  these  claims,  the  only  case  expressly  excepted  is  that  of 
Jacques  Glamorgan  (in  section  12, 3  Story  L.  U.  S.  1964);  and 
in  the  corresponding  law,  as  to  Florida;  those  annulled  by  the 
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treaty,  and  those  not  presented  in  time,  according  to  the  acts 
of  congress  (section  6,  pamphlet  68). 

The  United  States  have  by  three  cessions  acquired  territory, 
within  which  there  have  been  many  private  claims  to  land  under 
Spanish  titles.  The  first  in  point  of  time  was  by  the  compact 
with  Georgia,  in  1802,  by  the  terms  of  which  it  was  stipulated 
— <<  That  all  persons  who,  on  the  27th  October  1795,  were  ac- 
tual settlers  within  the  territory  thus  ceded,  shall  be  confirmed 
in  all  their  grants,  legally  and  fully  executed  prior  to  that  day, 
by  the  former  British  government  of  West  Florida,  or  by  the 
government  of  Spaiti.''    (1  Laws,  489.) 

The  stipulations  of  the  treaties  by  which  they  acquired  Louis- 
iana and  Florida,  contained  provisions  of  a  similar  nature  as  to 
claims  to  land  under  Spain  before  the  cession. 

The  whole  legislation  of  Congress,  from  1803  to  1828,  in  re- 
lation to  the  three  classes  of  cases,  so  far  as  respected  Spanish 
titles,  is  of  an  uniform  character  on  cases  of  a  corresponding 
description.  The  rules  vary  according  to  the  kind  of  title  set 
up;  distinctions  have  been  made  in  all  the  laws  between  perfect 
or  complete  grants,  fully  executed,  or  inchoate  incomplete 
ones,  #  where  a  right  had  been  in  its  inception,  under  or  by 
colour  of  local  law  or  authority,  but  required  some  act  of  the 
government  to  be  done  to  complete  it  Both  classes  have  been 
submitted  to  the  special  tribunals  appointed  to  settle,  to  report 
finally  or  specially  upon  them,  and  the  claimants  have,  under 
certain  circumstances,  been  permitted  to  assert  their  rights  in 
court  by  various  laws,  similar  in  their  general  character,  but 
varying  in  detail  to  meet  the  cases  provided  for. 

They  are  too  numerous  to  be  noticed  in  detail— some  will 
be  referred  to  hereafter;  but  it  is  sufficient  for  the  present  to 
observe,  that  from  the  whole  scope  and  spirit  of  the  laws  on 
the  subject  of  Spanish  titles,  the  intention  of  congress  is  most 
clearly  manifested,  that; the  tribunals  authorised  to  examine 
and  decide  on  their  validity,  whether  special  or  judicial,  shoidd 
be  governed  by  the  same  rules  of  law  and  evidence  in,  their 
adjudication  on  claims  of  the  same  given  charactcur.  The 
second  and  third  sections  of  the  Missouri  act  of  1824,  the  first, 
sixth,  and  eighth  of  the  Florida  act  of  1828,  can  admit  of  no 
other  construction.  It  was  within  the  discretion  of  the  legis- 
lature to  select  the  cases  to  be  submitted  to  either  tribunal; 
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they  have  directed  that  no  claims  abould  be  decided  on  by  a 
apecial  tribunal  which  is  for  a  qiianti^  greater  than  one  league 
square;  they  had  reserved  to  themselves  the  disposition  of  those 
for  a  larger  amount,  and  finally  have  devolved  on  this  court 
their  final  decision.  These  are  good  reasons  for  the  jurisdic- 
tion being  conferred — but  the  selection  of  this  tribunal  for  a 
final  and  conclusive  adjudication  on  the  large  claimSi*  afibrdi 
neither  an  indication  of  .the  intention  of  congress,  pr  furnishes 
us  any  reason;  that  in.  the  exercise  of  that  jurisdiction,  we 
should  consider  that  <<  the  principles  of  justice,"  the  rules  of  a 
court  of  equity,  <<  the  law  of  nations,"  of  treaties  '<  of  con- 
gress," or  of  ^<  Spain,"  the  rules  of  evidence,  or  the  <<  princi- 
ples of  law,"  can  be  at  all  affected  by  the  magnitude  of  the 
claim  under  consideration.  The  laws  which'  confev  the  au- 
thority and  point  to  the  guides  for  its  exercise,  make  no  such 
discrimination,  and  every  <<  principle  of  justice"  forbids  it. 
By  the  laws  of  congress  on  .this  subject,  however,  we  must  be 
distinctly  understood  as  not  comprehending  those  which  have 
been  passed  on  special  cases  or  classes  of  cases,  over  which 
they  had  delegated  to  no  tribunal  power  to  decide,  but  which 
were  disposed  of  according  to  circumstances  of  which  they 
chose  to  be  the  exclusive  judge.  There  is  another  duty  im- 
posed on  the  court  by  the  second  section  of  the  act  of  1824, 
after  making  a  final  decree;  f^  which  decree  shall,  In  all  cases, 
refer  to  the  treaty,  law,  or  ordinance,  under  which  it  is  con- 
fii-med  or  decreed  against;"  so  that  we  may  make  a  final  decree 
to  settle  and  determine  the  validity  of  the  title  according  to 
either  the  law  of  nations,  <<the  stipulations  of  any  treaty,  law,  or 
ordinance"  referred  to;  and  if,  by  either  the  one  or  more  rules  of 
decision  thus  prescribed,  we  shall  be  of  opinion  that  the  title 
of  the  claimants  was  such  as  might  have  been  perfected  into 
complete  title  under  and  in  conformity  to  the  laws  of  Spain,  if 
the  sovereignty  of  the  country  had  not  been  transferred  to  the 
United  States,  in  the  words  of  the  Missouri  law  of  1824;  or 
which  were  valid  under  the  Spanish  government,  or  by  the 
laws  of  nations,  and  which  were  not  rejected  by  the  treaty 
ceding  the -territory  of  East  and  West  Florida  to  the  United 
SUtes,  in  the  words  of  the  Florida  laws  of  1822— and  1823,  3 
Story,  1870,  1907,  referred  to  and  adopted  in  that  of  1828, 
we  can  decree  finally  on  the  title.     These  laws  being  in  ^^pari 
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maieriOf^^  tod  referred  to  in  the  one  giving  us  jurifldiction, 
mutt  be  taken  a»  one  law,  « reddendo  ftingula  singulis.'' 

The  eoonsel  of  the  United  States  have  considered  the  merits 
of  this  case  as  resting  mainlji  if  not  wholly,  on  the  eighth 
article  of  the  treaty;  but  the  law  compels  us  to  take  a  view  of 
it  much  less  limited.  That  article  names  only  grants;  and  if 
we  decide  alone  on  it,  we  must  decree  against  the  claim,  un- 
less we  think  the  title  good  under  it;  though  if  it  was  for  a 
quantity  not  exceeding  a  league  square,  any  other  tribunal 
would  eonfirm  it  This  would  be  making  a  distinction  so 
unworthy  a  just  legislature,  that  we  shall  not  impute  to  them 
the  intention  of  directing  it  to  be  the  rule  of  our  action.  We 
shall  certainly  not  adopt  it  unless  it  is  clearly  imposed  by  the 
attthority  of  a  law  expressed  in  terms  admitting  of  no  doubt. 

The  fourth  section  of  the  Florida  act  of  1822,  3  Story,  1870, 
enacts  that  every  person  claiming  title  to  lands  under  any 
patent,  grants  concession,  or  order  of  survey,  dated  previous 
to  24ih  January  1818,  which  were  valid  under  the  Spanish 
government,  or  the  laws  of  nations,  and  which  were  not  re- 
jected by  the  treaty,  shall  file  his,  her,  or  their  claim,  &c. 
«  And.  said  commissioners. shall  proceed  to  examine,  and  de- 
termine on  the  validity  of  said  patents,  grants,  concessions  and 
orders  of  survey  agreeably  to  the  laws  and  ordinances  hereto- 
fore existing  of  the  governments  making  the  grants  respect- 
ively, having  due  regard  in  all  Spanish  claims,  to  the  conditions 
and  stipulations  contained  in  the  eighth  article  of  the  treaty 
of  22d  of  February''  1819.  The  intention  of  this  provision 
cannot  be  misunderstood;  due  regard  must  be  bad  to  this  arti- 
doy  it  must  be  considered,  weighed,  and  deliberated  upon  in 
connexion  with  the  other  matters  which  form  the  rule  of  deci- 
sion. -A  decree  may  be  founded  upon  the  stipulations  of  .the 
treaty  and  proceedings  under  it— or  it  may  be  independent  of 
them,  according  to  the  laws  of  nations,  congress,  or  Spain; 
each  of  which  is  of  as  high  obligation  as  the  treaty  and  on 
either  of  which  alone  we  may  found  our  decree.  Though  the 
term  <<law  of  nations''  is  not  carried  into  tho  second  clause  of 
the  fourth  section  of  the  act  of  1822,  yet  we  consider  it  a  rule 
of  decision  for  the  reasons  before  stated,  and  on  the  authority 
of  Henderson  v.  Poindextcr — the  manifest  object  of  the  law 
in  directing  those  claims  to  be  filed,  which  arevslid  by  the 
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law  of  nations,  is,  that  they  shall  be  adjudicated  on  accordingly 
by  the  authorized  tribunal. — To  impute  to  congress  the  inten- 
tion of  directing  them  to  be  filed,  described,  and  recorded;  and 
forever  barred  if  not  so  recorded,  and  of  ordering  the  tribunal 
to  examine  and  decide  on  their  yaiidity,  and  in  the  same  sen- 
tence withhold  from  the  same  tribunal  the  power  of  doing  it| 
by  the  principles  of  the  same  law  on  which  they  were  founded 
and  by  which  they  were  made  valid,  would  be  utterly  incon- 
sistent with  every  rule  of  law.  The  sixth  section  of  the  act  of 
1828,  is  still  more  comprehensive,  it  provides  that  all  claims 
to  land,  within  the  territory  of  Florida,  embraced  by  the  treaty 
of  1819,  which  shall  not  be  decided  and  finally  settled  under 
the  foregoing  provisions  of  this  act,  containing  a  greater  quan- 
tity of  land,  &c  and  which  have  not  been  reported  on  as  ante- 
dated or  forged  by  the  commissioners,  not  annulled  by  the 
treaty  and  reported  on  by  the  commissioners,  shall  be  received 
and  adjudicated  by  the  jud|;e  of  the  superior  court  of  the  dis- 
trict (see  pamphlet,  62).  This  includes  all  claims — ^the  former 
laws  included  only  those  specially  designated — this  embraced 
all  not  before  decided,  and  not  finally  settled,  with  only  two 
exceptions— one  as  to  quantity,  the  other  as  to  date  and  forgery. 
Whether  then  the  present  claim  is  by  patent,  grant,  concis- 
ion, wttrrant,  or  order  of  survey,  or  any  other  act  which  might 
have  been  perfected  into  a  complete  title,  by  laws,  usages,  and 
customs  of  Spain,  is  immaterial  as  to  our  power  to  hear  and 
determine.  The  fifth  section  of  the  Missouri  act  (3  Story, 
1 962),  and  the  tifelflth  section  of  the  Florida  act  (pamphlet,  63), 
finally  bars  at  law  and  in  equity  all  claims  to  lands,  tenements, 
and  hereditaments  within  their  purview,  which  are  not  brought 
by  petition  before  the  court.  They  are  of  course  not  cogniza- 
ble by  them. 

We  now  proceed  to  consider  the  validity  of  the  present 
daim. — ^The  claimant  offered  and  gave  in  evidence  an  original 
grant,  from  Don  Alexandre  Ramirez,  styling  himself,  <<in. 
tendant  of  the  army,  subdeleg^te  superintendent  general  of  the 
royal  domain  of  the  island  of  Cuba,  and  the  two  Floridas,*' 
Itc  &c.  It  purported  to  convey  the  land  in  controversy  to 
Arredondo  and  Son,  to  have  been  made  in  the  exercise  of  the 
faculties  which  had  been  conferred  on  Ramirez  by  the  king; 
it  was  made  in  the  royal  name  for  the  number  of  acres  of  land, 
Vol.  VI.— 4  Q 
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vnder  the  limitSy  couraes^  and  distoDces  pointed  out  in  the  figu- 
rative plot  In  order  that  they  may  poaseaa  the  same  as  their 
own  property,  and  enjoy  it  as  the  exclusive  owners  thereof; 
and  in  the  terms  mentioned  in  the  decree  therein  recited*- 
with  an  absolute  dominion  over  and  full  property  in  it  The 
grant  purports  to  be  made  on  great  deliberation  and  in  solemn 
form;  as  a  sentence  in  the  official  capacities  which  were  as- 
sumed^ '<  upon  examination  and  in  virtue  of  the  royal  order  of 
3d  of  September  of  the  present  year,  in  which  his  majesty 
having  appointed  me  superintendent  of  the  two  Floridas,  de- 
sires me  in  the  strongest  terms  to  procure  the  settlement  of 
these  provinces  by  every  means  which  my  zeal  and  prudence 
can  suggest''  ^  In  conformity  with  the  fiscal  (the  attorney- 
general)  and  the  report  made  by  the  surveyor  general,  I  de- 
clare as  crown  property  the  territory  of  Alachua"  (the  lands 
in  question).  The  grant  then  followed,  <<  signed  with  my 
hand,  sealed  with  the  royal  arms,  as  used  in  my  secretary's 
office,  and  countersigned  by  the  commissary  at  war,  Don  Pedto 
Cerambat,  secretary  for  his  majesty  in  this  intendency,"  and 
«<  registered  in  the  book  for  that  purpose  in  the  office  under 
the  secretary's  charge."  No  objection  appears  to  have  been 
made  to  the  admission  of  this  paper  in  evidence;  its  genuine- 
ness seems  not  to  have  been  contested — no  attempt  was  made 
to  impeach  it  as  antedated  or  forged,  and  its  due  execution  in 
all  the  forms  known  to  the  local  government  was  unquestioned. 
It  was  therefore  before  the  court  below,  and  is  so  here,  at  least, 
prima  facie  evidence  of  a  grant  of  the  land  it  describes  to  the 
claimants,  Uie  rules  of  evidence  and  the  principles  of  law  give 
it  this  eiiect  and  so  it  must  be  considered.  Here  an  important 
question  arises — whether  the  several  acts  of  congress  relating  to 
Spanish  grants  do  not  give  this  grant  and  all  others  which  are 
complete  and  perfect  in  their  forms  **  legally  and  fully  exe- 
cuted," a  greater  and  more  conclusive  efiect  as  evidence  of  a 
grant  by  proper  authority. 

It  is  but  a  reasonable  presumption  that  congress  in  legislate 
ing  on  the  subject  of  Spanish  grants  in  the  three  territories 
which  they  have  acquired  since  1802,  and  in  devising  and 
providing  efficient  means  for  the  ascertaining  and  finally  set- 
tling all  claims  of  title-undor  them  by  persons  asserting  that 
the  lands  they  claimed  had  been  severed  from  tlie  public 
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domain  before  the  cessions  of  the  territory  to  the  United  Stales. 
That  when  they  have  by  a  scries  of  laws  from  1803,  to  1828 
authorized  special  and  subordinate  tribunals  to  decide  on  claims 
to  the  extent  of  a  leagtie  square,  inferior  courts  to  decide  on 
all  claims  to  any  amount,  and  finally,  if  no  appeal  is  taken;  and 
this  court  to  pronounce  a  final  decree  on  appeal,  which  may 
separate  millions  of  acres  from  the  common  fund.  They  would 
have  made  what  was  deemed  adequate  provision  to  guard  the 
public  from  spurious  grants,  by  prescribing  for  the  various 
tribunals  authorized  to  decide  on  <<claims  such  rules  of  evi- 
deoce  applicable  to  those  grants  as  would  secure  the  interest 
of  the  nation  from  fraud  and  imposition. "  Yet,  in  their  whole 
legislation  on  the  subject  (which  has  all  been  examined),  there 
has  not  been  found  a  solitary  law  which  directs;  that  the  a«- 
tbority  on  which  a  grant  has  been  made  under  the  Spanish 
government  should  be  filed  by  a  claimant — recorded  by  a  pub- 
lic o£Bcer,.or  submitted  to  any  tribunal  appointed  to  adjudicate 
its  validity  and  the  title  it  imparted — congress  has  been  con- 
tent that  the  riglits  of  the  United  States,  should  be  surrendered 
and  confirmed  by  patent  to  the  claimant,  under  a  grant  pur- 
porting to  have  emanated  Hinder  all  the  official  forms  and  sanc- 
tions of  the  local  government  This  is  deemed  evidence  of 
their  hiving  been  issued  by  lawful,  proper,  and  legitimate 
authority— when  unimpeached  by  proof  to  the  contrary. 

In  providing  for  carrying  into  efiect  the  stipulations  of  the 
compact  of  cession  with  Georgia,  the  fifth  section  of  the  act  of 
1803  provides.  That  all  persons  claiming  land  \  pursuant 
thereto  should  before  the  Ist  March  1804,  deliver  to  the  regis- 
ter of  the  land  office,  in  the  proper  district,  a  notice  containing 
a  statement  of  the  nature  and  extent  of  his  claim  and  a  plot 
ihereof;  also^  for  the  purpose  of  being  recorded;  every  grant, 
ord«sr  of  Mirvey,  deed  of  conveyance,  or  other  written  evi- 
dence of  his  claim— in  default  whereof  all  his  right,  so  far  as 
depended  on  the  cession*  or  the  law  was  declared  void — for- 
ever tiarred^-and  the  grant  inadmissible  in  any  court  in  the 
United  States  against  any  grant  from  them.  (2  Story,  894, 895. ) 
By  the  sixth  section,  it  was  providecl,  that  when  it  should  be 
made  to  appear  to  the  commissioners  that  the  claimant  was 
entitled  to  a  tract  of  land  under  the  cession  in  virtue  pf  a 
Spanish  or  British  grant  legally  and  fully  executed,  they 
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were  directed  to  give  him  a  certificate  which  amounted  to  a 
relinquishment  of  the  claim  of  the  United  States  for  ever, 
when  recorded.  The  fact  which  |(aye  to  the  recorded  certifi* 
cate  of  the  commissioners  the  effect  of  a  patent,  was  the  exist- 
ence of  a  grant;  the  legality  and  fullness  of  its  execution  only 
waa  required  to  be  mad^  to  appear.  No  inquiry  was  directed 
to  be  made  as  to  the  authority  by  which  it  was  done;  the 
United  States  were  too  just  to  exaot  from  the  grantees  of  land 
under  an  absolute  colonial  government  what  no  court  requires 
from  one  who  holds  lands  under  tlie  grant  of  the  United  Ststes 
or  of  a  state  fully  executed:  or  if  inchoate  never  compels  a 
claimant  to  produce  the  authority  of  the  officer  who  issues  or 
executes  a  warrant  or  order  of  survey;  it  is  always  presumed 
to  be  done  regularly  till  the  contrary  appears,  or  such  reasons 
are  offered  for  doubting  its  authenticity,  as  are  sufficient  in  law 
to  rebut  the  legal  presumption.  By  the  first  section  of  the 
supplementary  act  of  1804,  claimants  by  complete  British  or 
Spanish  grants  are  required  to  record  no  evidence  of  their 
claim  except  the  original  grant  or  patent  with  the  warrant 
or  order  of  survey  and  the  plat — the  other  papers  were  to  be 
deposited  with  the  register  of  the  land  office,  in  order  to  be 
laid  before  the  commissioners  for  their  consideration.  (Act  of 
March  87, 1804, 8  Story,  958.) 

As  no  law  required  the  exhibition  of  the  authority  under 
which  a  grant  warrant,  or  order  of  survey  was  made;  as  it 
formed  a  part  of  the  evidence  (rf  title  to  be  recorded,  deposited, 
or  acted  on  by  the  commissioners,  they  were  not  authorized  to 
call  for  it  before  making  their  decision. 

The  grant  legally  and  fully  executed  was  competent  evi- 
dence  of  the  matters  set  forth  in  it,  and  as  none  other  wu 
necessary  it  was  in  effect  conclusive.  But  congress  thought 
it  proper  to  authorise  the  commitf  toners  not  to  confine  their 
examination  to  the  mere  execution  of  the  alleged  grant  By 
the  third  section  of  th^  same  law  it  is  provided  as  follows. 
<<  Or  whenever  either  of  the  said  boards  shall  not  be  satisfied 
that  such  grant,  warrant  or  order  of  survey,  did  issue  at  the 
time  it  bears  date,  the  said  commissioners  shall  not  be  bound 
to  consider  such  grant f  warrant,  or  order  of  survey  as  con- 
clusive evideneeqf  the  titlCf  but  may  require  such  other  proqf 
of  its  validity;  as  they  may  think  proper." — Nothing  can  more 


JANUARY  TERM  1832.  725 

[United  States  t.  Arredendo  eod  others.] 

clearly  manifest  the  und^Mtairding  of  congress  that  such  grant, 
&c.  was  conclusive  evidence  of  title,  and  that  the  conimission- 
era  were  not  under  the  existing  laws,  at  liberty  to  require  from 
the  claimants  any  other  proof,  than  their  conferring  on  them 
by  express  words  the  power  of  doing  so.  **  Expressio  unius 
est  exclusio  alterius,''  is  an  universal  maxim  in  the  construction 
of  statutes. 

In  the  law  of  the  sueeeeding  session,  passed  for  ascertaining 
and  adjusting  the  titles  and  claims  to  land  within  the  territory 
of  Orleans  and  district  of  Louisiana,  it  was  directed  that  the  evi- 
dence of  claims  to  land  should  be  recorded — but  there  was  this 
proviso  in  the  fourth  section:  <<That  where  lands  are  claimed 
by  virtue  of  a  complete  French  or  Spanish  grant  as  aforesaid, 
it  shall  not  be  necMsary  for  the  claimant  to  have  any  other 
evidence  of  his  claim  recorded,  ikan  the  original  grant  or 
patent;  together  with  the  warrant  or  order  of  survey,  and  the 
plot''  Other  provisions  follow  similar  to  those  in  the  pre- 
ceding law  relating  to  claims  included  in  the  articles  of  agree- 
ment, with  Georgia.  (8  Story,  967, 968. )  By  the  fifth  section 
the  oommissioners  are  direeted  to  '<  decide  in  a  summary  man- 
ner, according  to  justice  and  equity,  on  all  claims  filed  with  the 
register  and  recorder,  in  conformity  with  the  provisions  of  this 
act,  and  on  all  complete  trench  or  Spanish  grants^  the  em- 
defkce  qfwkieh,  though  not  thus  filed,  may  be  found  qf  record 
en  the  public  records  of  such  grants,  which  decision  shall  be 
laid  before  congress  in  the  manner  hereinafter  directed,  and 
be  subject  to  their  determination  thereon."  The  commission- 
ers shall  not  be  bound  to  consider  such  grant,  warrant,  or 
order*  of  survey  as  conclusive  evidence  qf  title,  when  they 
were  not  satisfied  that  it  issued  at  the  time  it  bears  date,  but  that 
the  same  is  antedated  or  otherwise  fraudulent,  they  may  then 
require  such  other  proof  of  its  validity  as  they  may  think  pro- 
per. By  proof  of  validity  must  be  understood  of  its  genuineness 
and  authenticity,  and  that  it  is  not  fraudulent;  so  as  to  satisfy 
themselves  as  to  those  doubts  which  authorized  them  to  re- 
quire further  proof  than  the  grant  itself,  of  its  legal,  full  and 
bit  execution;  not  of  the  authority  of  the  officer  who  made  it 
—no  law  gives  power  to  exact  proqf  qf  that.  This  aet  of 
congress  proves,  that  by  considering  the  recorded  grant  as  eon" 
elusive  evidence  qf  title,  (which  cannot  be  without  power  in 
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the  grantor)  unless  it  is  tntedatecl  or  otherwise  fraadulent,  the 
authority  of  the  officer  making  it  was  presupposed. 

The  act  of  1822,  for  ascertaining  claims  and  titles  to  land 
in  the  territory  of  Florida  (3  Story,  1870) — directs  all  pcrsoos 
claiming  title  to  lands  under  any  patent^  grant,  concession  or 
order  of  survey,  to  file  before  the  commissioners  their  claim, 
<<  setting  forth  its  situation  and  boundaries,  if  to  bo  ascertained, 
with  their  deraignment  of  title,  where  they  are  not  the 
grantees  or  original  claimants,''  which  shall  be  recorded,  &e. 
section  4«  This  dispenses  with  the  filing  the  warrant  or  order 
qf  survey  f  the  survey  or  plot  required  by  the  laws  relating 'to 
both  the  Georgia  and  Louisiana  claims,  as  they  need  not  set 
forth  or  file  their  deraignment  of  title,  where  they  claim  by  a 
grant,  patent,  &c.  to  themselves.  The  direction  of  the  law 
can  apply  only  to  such  grant  or  patent,  &c.;  this  being  filed  and 
recorded;  the  fifth  section  enacts,  <<that  the  commissioners 
shall  have  power  to  inquire  into  the  validity  and  justice  of  the 
claims  filed  with  them,  and  if  satisfied  that  said  claims  be  cor- 
rect and  valid,  shall  give  confirmation  to  them,  which  shall 
operate  as  a  release  of  any  interest  which  the  United  States 
may  have.''  The  second  section  of  the  act  of  1823,  supple^ 
mentary  to  the  last,  dispenses  with  the  necessity  of  prodocing 
in  evidence,  before  the  commissioners,  the  deraignment  (rf 
title  from  the  original  grantee  or  patentte;  but  the  eommissioa- 
ers  shall  confirm  every  claim  in  favour  of  actual  3ettlers  at  the 
time  of  the  cession,  &c«  when  the  quantity  «  claimed  does  not 
exceed  three  thousand  five  hundred  acres."  (3' Story,  1907.) 
By  the  act  of  1824,  for  extending  the  time  limited  for  the 
settlement  of  private  land  claims  in  the  territory  of  Florida, 
«the  claimants  shall  not  be  required. to  produee  in  evidence 
a  deraignment  of  title  from  the  original  grantee  or  patentee, 
but  the  exhibition  of  the  original  title  papers^  agreeably  to 
the  fourth  stciion  qf  the  act  of  1822,  with  the  deed  or  devise  to 
the  claimant,  and  the  ofiSce  abstracts  of  the  intermediate  con- 
veyances for  the  last  ten  years  preceding  the  surrender  of 
Florida  to  the  United  States;  and. when  they  cannot  be  pro- 
duced, their  absence  being  accounted  for  satisfactorily,  shaU 
be  sufficient  evidence  qf  the  right  qf  the  claimant  or  claims 
anis  to  the  land  so  claimed^  as  against  the  United  States.*^ 
—(3. Story,  1935,  section  2.) 
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It  is  thus  cle&rly  evidenced,  by  the  acts,  the  words,  and 
intentions  of  the  legislature,  that  in  considering  these  claims 
by  the  special  tribunals,  the  authority  of  the  officer  making  the 
grant,  oi*  other  evidence  of  claim  to  lands,  formed  no  item  in 
the  title  it  conferred;  that  the  United  States  never  made  that  a 
point  in  issue  between  them  and  the  claimants  to  be  even  con- 
sidered, much  less  adjudicated.  They  have  submitted  to  the 
principle  which  prevails  as  to  all  public  grants  of  land,  or  acts 
of  public  officers,  in  issuing  warrants,  orders  of  survey,  per^ 
mission  to  cultivate  or  improve,  as  evidence  of  inceptive  and 
nascent  titles,  which  is;  that  the  public  acts  of  public  officers 
purporting  to  be  exercised  in  an  official  capacity  and  by  public 
authority,  shall  not  be  presumed  to  be  an  usurped,  but  a  legiti- 
mate authority,  previously  given  or  subsequently  ratified]^ 
which  is  equivalent  If  it  was  not  a  legal  presumption  that 
public  and  responsible  'officers  claiming  and  exercising  the 
righ^  of  disposing  of  the  public  domain,  did  it  by  the  order 
and  consent  of  the  government,  in  whose  name  tlie  acts  were 
done,  the  confusion  and  uncertainty  of  titles  and  possessions 
would  be  infinite,  Bven  in  this  country;  especially  in  the  states 
whose  tenures  to  land  depend  on  evbry  description  of  incep- 
tive, vague  and  inchoate  equities,  rising  in  the  grade  of  evi- 
dence, by  various  intermediate  acts,  to  a  full  and  legal  con- 
firmation, by  patent,  under  the  great  seaL 

To  apply  the  prihciplie  aontended  for  to  the  various  papecs 
which  are  sent  from  the  generaf  or  the  loeal  land  offices,  as 
instructions  to  officers  under  their  direction;  or  evidence  of 
incomplete  title  to  land,  by  requiring  any  other  evidence  of 
the  authority,  by  which  it  was  done  Uian  the  signature  of  the 
officer,  the  genuineness  of  the  paper,  proved  by  witnesses  or 
authenticated  by  an  official  seal,  would  be  not  only  of  danger- 
ous tendency,  but  an  entire  novelty  in  our  jurisprudence,  as 
^a  rule  of  equity  or  evidence,''  or  <<  principle  of  law  or  jus- 
tiee."  The  judicial  history  of  the  landed  controversies,  under 
the  Ipind  laws  of  Virginia  and  North  Carolina,  as  construed  and 
acted  on  within  those  states,  and  in  those  where  the  lands 
ceded  by  these  states  to  the  United  States  lie,  and  Pennsylva-. 
nia,  whose  land  tenures  are  very  similar  in  substance,  in  all 
which  the  origin  of  titles  is  in  very  general,  vague,  inceptive 
equity;  will  show  tlie  universal  adoption  of  the  rule,  that  the 
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•cti  of  public  ofEcen  in  dispofing  of  publie  kndsy  by  colour 
or  claim  of  public  antbority,  are  evidenoo  thereof  until  the 
contrary  appeai-s  by  the  showing  of  thoae  who  oppose  the  title 
set  up  under  it  and  deny  the  power  by  which  it  is  professed  to 
b^granted.  Without  the  recognition  of  this  principle,  there 
would  be  no  safety  in  title  papers,  and  no  security  for  the 
enjoyment  of  property  under  them*  It  is  true  that  a  grant 
made  without  authority  is  rotd  under  all  goyemments-*9  Cr. 
99y  5  Wh.  S03,^>but  in  all  the  question  is  on  whom  the  law 
throws  the  burthen  of  proof,  of  its  existence,  or  non-existence. 
A  grant  is  void,  unless  the  grantor  has  the  power  to  mske  it— 
but  it  is  not  void  because  the  grantee  does  not  prore  or  pro- 
duce ic  The  law  supplies  this  proof  by  legal  presumption, 
arinng  from  the  full,  legttl,  and  complete  execution  of  the  offi- 
cial grant,  under  all  the  solemnities  known  or  proved  to  exist 
or  to  be  required  by  the  law  of  the  country  where  it  is  made 
and  the  land  is  situated* 

A  patent  under  the  seal  of  the  United  States  or  a  state  is 
conclusive  proof  of  the  act  of  granting  by  its  authority;  its 
exemplification  is  a  record  ct  absolute  verity.  Patterson  v. 
1¥inn,'5  Peters,  841. 

The  grants  of  colonial  governors,  before  the  revolution, 
have  always  been,  and  yet  are,  taken  as  [denary  evidebee  of 
the  grant  itself,  as  well  as  authority  to  dispose  of  the  public 
lands.  Its  aetual  exercise,  without  any  evidenee,of  disavowal, 
revocation,  or  denial  by  the  king,  and  his  consequent  aoquies- 
eenee  and  presumed  ratification,  are  sufficient  proof  in  the 
absence  of  any  to  the  contrary  (subsequent  to  the  grant)  of  the 
royal  anent  to  the  exercise  fd  his  prerogative  by  his  local 
governors.  This  or  no  other  court  can  require  proof  that  there 
exists  in  every  government  a  power  to  dispose  of  its  propertyi 
in  the  absence  ofany  elsefriiere,  we  are  bonnd  to  presume  and 
cofisider,  that  it  exists  in  the  officers  or  tribonal  who  exeroises 
it,  by  making  grants,  and  that  it  is  folly  evidenced,  by  occupa- 
tion, enjoyment,  and  transfers  of  property,  had  and  made  under 
them,  without  disturbance  by  any  superior  power,  and  res- 
pected  by  all  co-ordinate  and  inferior  officers  and  tribunals 
throughout  the  state,  colony  or  province  where  it  lies. 

A  publie  grant,  or  one  made  in  the  name  and  assumed  autho- 
rity of  the  sovereign  power  of  (he  country,  has  never  been 
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coMidered  as  a  special  verdict;  capable  of  being  aided  by  no 
inference  of  the  existence  of  other  facts  than  those  expressly 
found  or  apparent  by  necessary  implication,  an  objection  to  its 
admission  ia  evidence  on  a  trial  at  law,  or  a  hearing  in  equity, 
is  in  the  nature  of  a  demurrer  to  evidence  on  the  ground  of  its 
not  conducing  to  prove  the  matter  in  issue. 

If  admitted,  the  court,  jury,  or  chancellor,  must  receive  it  as 
evidence  both  of  the  facts  it  recites  and  declares,  leading  to  and 
the  foundation  of  the  grant,  and  all  other  facts  legally  inferable 
by  either  from  what  is  so  apparent  on  its  face.  Taking,  then, 
as  a  settled  principle,  that  a  public  grant  is  to  be  taken  as 
evidence  that  it  issued  by  lawful  authority,  we  proceed  to 
examine  the  legal  effect  of  a  Spanish  grant  in  adjudicating  on 
their  validity,  by  the  principles  of  justice  in  a  court;  and  by 
the  rules  of  equity,  evidence,  and  law,  directed  by  the  act  of 
1824,  which  forms  a  part  of  the  law  under  which  their  validity 
is  submitted  to  our  judicial  consideration. 

The  validity  and  legality  of  an  act  done  by  a  governor  of 
a  conquered  province,  depends  on  the  jurisdiction  over  the 
subject  matter  delegated  to  him  by  his  instruction  from  the 
king,  and  the  local  laws  and  usages  of  the  colony,  when  they 
have  been  adopted  as  the  rules  for  its  government  If  any 
jurisdiction  is  given,  and  not  limited,  all  acts  done  in  its  ezeN 
cise  are  legal  and  valid;  if  there  is  a  discretion  conftrredi  iti 
abuse  is  a  matter  between  the  governor  and  his  governmentf 
8lc.  ;  King  v.  Pictoo,  late  governor  of  Trinidad,  80  St  Tr. 
869-871. 

It  is  an  universal  principle,  that,  where  power  or  jurisdic- 
tion is  delegated  to  any  public  officer  or  tribunal  over  a  subject 
matter,  and  its  exercise  is  confided  to  his  or  their  discretion; 
the  acts  so  done  are  binding  and  valid  as  to  the  subject  matter; 
and  individual  rights  will  not  be  disturbed  collaterally  for  any 
thing  done  in  the  exercise  of  that  discretion  within  the  autho- 
rity and  power  conferred.*  The  only  questions  which  can 
arise  between  an  individual  claiming  a  right  under  the  acts 
done,  and  the  public,  or  any  person  denying  its  yalidity,  are, 
potffer  in  the  ojkcrf  and  fraud  in  the  party.  All  other 
questions  are  settled  by  the  decision  made  or  the  act  done  by 
the  tribunal  or  officer;  whether  executive!  (iCr.  170-171>«. 
legislative,  (4  Wh.  423;  2  Peters,  412;  4  Peters,  563)~judt- 
Vol.  VI.— 4  R 


730  SUPREME  COURT. 

[UoUed  States  ▼.  Arredoadoand  others.] 

cial,  (11  Mass.  227;  11  S.  &  R.  429;  adopted  in  2  Peters,  167^ 
l€8},or,  special,  20  J.  R.  739,  740;  2  Dow.  P.  Cas.  521,  &c. 
unless  an  appeal  is  provided  for,  or  other  revision,  by  some  ap- 
pellate or  supervisory  tribunal,  is  prescribed  by  law. 

The  principles  of  these  cases  are  too  important  not  to  be 
referred  to,  and  though  time  does  not  admit  of  their  extrac* 
tion  and  embodying  in  our  opinion,  we  have  no  hesitation  in 
declaring  that  they  meet  with  our  entire  concurrence,  so  far  as 
applicable  to  this  case.  But  there  are  other  cases  which  have 
been  decided  by  this  court,  which  have,  in  our  opinion,  so 
direct  a  bearing  onthe  effect  and  validity  of  the  grant  in  ques- 
tion, as  to  deserve  a  close  examination;  they  will  be  eonsidered 
in  their  order. 

In  Polk's  lessee  against  Wendell,  various  objections  were 
made  to  the  validity  of  a  grant  from  the  state  of  North  Caro- 
lina, as  not  having  issued  under  the  authority  of  law.  The 
court  laid  down  this-  general  principle:  **  But  there  are  cases 
in  which  a  grant  is  absolutely  void;  as  when  the  state  has  no 
title  to  the  thing  granted,  or  where  the  officer  had  no  authority 
to  issue  the  grant,''  (9  Cr.  99;  repeated  in  the  same  case,  5  Wlu 
303).  In  a  succeeding  part  of  their  opinion,  they  observe,  in 
allusion  to  the  law  of  the  state — <<  This  act  limits  the  amount 
for  which  an  entry  may  be  made,  but  the  same  person  is  not 
in  this  act  forbidden  to  make  different  entries,  and  entries 
were  transferable.  No  prohibition  appears  in  the  aet  which 
should  prevent  the  assignee  of  several  entries,  or  the  person  who 
has  made  several  entries,  from  uniting  them  in  one  survey  and 
patent"  (9Cr.  85).  ^^The  laws  for  the  saleofpubliclandspro- 
yide  many  guards  to  secure  the  regularity  of  grants,  to  protect 
the  incipient  rights  of  individuals,  and  also  to  protect  the  state 
firom  imposition.  Officers  are  appointed  to  superintend  the 
business,  and  rules  are  framed  prescribing  their*  duty.  These 
rules  are  in  g^eral  directory,  and  where  all  the  proeeedings  are 
completed,  by  a  patent  issued  by  the  authority  of  the  state,  a 
compliance  with  these  rules  is  pre-supposed.  Thut  every  pre- 
requisite has  been  performed,  is  an  inference  properly  dedud- 
ble,  and  which  every  man  has  a  right  to  draw  from  the  exis- 
tenoe  of  the  grant  itself.  It  would  therefore  be  extremely 
unwarrantable  for  any  eourt  to  avoid  a  grant  for  any  irregulft* 
rities  in  the  conduct  of  those  who  are  appointed  by  the  govern- 
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ment  to  fuperviie  the  progressiye  coune  of  a  title  from  its 
eommeneement  to  its  confirmation  in  a  patent;''  9  Cr.  99.  In  a 
review  of  their  opiniobi  it  is  laid  down,  <<  As  to  what  validity 
shall  be  given  to  the  grants  emanating  from  North  Carolina, 
the  decision  places  it  upon  the  statutes  of  North  Carolina;  and 
although  an  opinion  is  expressed^  that  North  Carolina  could 
make  no  new  grants  after  the  cession,  to  congress,  who  could 
entertain  a  doubt  upon  the 'question?  The  right  referred  to 
here,  was  to  perfect  incipient  grants;  but  tohat  restraint  is 
imposed  on  her  discretion^  or  what  doubt  suggested  t(f  her 
good  faith  in  executing  that  power?  It  will  be  perceivedi 
that  as  to  irregularities  commijLted  b^  the  officers  of  govern- 
ment, prior  to  the  grant,  the  court  does  not  express  a  doubt 
but  that  the  government  and  not  the  individual  must  bear  the 
eonsequencesresulting  from  them."  5  Wh.  304.  They  refer 
to  the  rule  as  to  the  patents  laid  down  in  the  former  case^^nd 
add:  <<  But  in  admitting  that  the  grant  shall  support  the  pre- 
sumption that  every  prerequisite  existed,  it  necesssarily  admits 
that  a  warrant  shall  be  evidence  of  the  existence  of  an  entry: 
nor  is  it  by  any  means  conclusive  to  the  contrary,  that  the  entry 
does  not  appear  upon  the  abstracts  of  entries  in  Washington 
county,  recorded  in  the  secretary's  office:  on  the  contrary,  if  the 
warrants  issued  are  signed  by  the  entry  taker,  it  is  conclusive 
that  the  locations  were  received  by  him;  and  if  he  omitted  to 
enter  them,  hi»negleet  ought  not  to  prejudiee  the  rights  of  him 
in  whose  favour  the  warrants  were  issued.^'  5  Wlu  304, 30A. 
This  is  a  very  important  principle  applying  to  all  imperfect 
grants,  concessions,  warrants,  ana  ordera  of  survey.  That  the 
production  of  either  is  legal  evidence,  from  which  the  legpd 
presumption  arises,  that  all  preceding  acts  necessary  to  give  it 
legal  validity,  have'been  done  before  it  issued. 

Another  equally  so  was  established  in  thatcite:  **  There  wu 
one  point  made  in  the  argument  of  this  ease,  which,  irom  its 
general  importance,  deserves  our  serious  attention,  and  which 
may  have  entered  into  the  views  of  the  circuit  court  in  making 
their  decision.  It  was,  whether  admitting  this  grant  to  be 
void,  innocent  purchasers,  without  notice,  holding  under  it, 
should  be  affected  by  its  nullity.  On  general  principles  it  is 
incontestable,  that  a  grantee  can  convey  no  more  than  be  pos- 
Hence,  those  who  come  in  under  the  holder  of  a  void 
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gninti  eaD  acquire  nothing;  but  it  is  cletf  that  the  courts  of 
Tennessee  have  held  otherwise.  Yet  the  North  Carolina  act 
of  mif  certainly  declare^  grants  attained  by  fraud,  to  be  abso- 
lutely void:  and  the  same  result  must  follow,  where  the  state 
has  relinquished  its  power  to  grant,  or  no  law  exists  to  support 
the  validity  of  the  grant.  But  it  seems  that  the  courts  of  Tennes- 
see have  adopted  this  distinction,  that  grants  in  such  cases  shall 
be  deemed  void  only  as  against  the  state,  and  not  then  until 
adjudged  so  by  some  process  of  law.  If  this  be  the  settled  law 
of  Tennessee,  we  are  satisfied  that  it  should  rest  on  the  authori- 
ty of  adjudication."  5  Wh.  309.  This  evidences  the  respect  paid 
by  this  eourt  to  local  common  law,  which  is  but  custom  and 
usage,  although  opposed  to  general  principles  which  are  incon- 
testable. <<  Hence  this  court  has  never  hesitated  to  conform  to 
settled  doctrines  of  the  state  on  landed  property^  when  they 
are  fixed  and  can  be  satisfactorily  ascertained;  nor  would  it 
ever  be  led  to  deviate  from  them  in  any  case  that  bore  the 
semblanceof  impartial  justice."  5  Wh.  308.  The  same  principle 
applies  to  those  t>f  a  territory^  and  to  Florida,  by  the  act  of 
1884.  In  Hoofnagle  against  Anderson,  a  patent  had  issued  for 
lands  in  the  Vii^inia  military  district,  in  Ohio,  on  a  continen- 
tal warrant,  issued  by  the  register  of  the  land  oflSce,  without 
authority  by  law  or  a  certificate  of  the  governor,  for  state  ser- 
vices. The  question  on  which  the  title  depended  was,  whether 
the  UlegpJity  of  the  warrant  could  be  inquired  into  after  the 
grant  by  a  patent;  on  which  the  opinion  of  the  court  was  pven 
in  these  words:  **  But  this  reference  to  the  certificate  of  the 
executive,  appears  on  the  face  of  every  warrant,  an^  contains 
no  other  information  than  is  given  by  law;  the  law  requires 
this  certificate  as  the  authority  of  the  register.  It  is  considered 
as  a  formal  part  of  the  warrant  These  warrants  are  by  law 
transferable.  7%fy  are  proved  by  the  signature  of  the  officer 
and  seal  qf  office.  The  signature  aiid  seal  are  considered  as 
full  proof  of  the  rights  expressed  in  the  paperj — no  inquiry  is 
ever  made  into  the  evidence  received  by  the  public  officer.  If 
the  purchaser  of  such  a  paper  takes  it  subject  to  the  risk  of  its 
havings issuifid  erroneously,  there  ought  to  be  some  terminaion 
to  this  risk.  We  think  it  ought  to  terminate  when  the  wprrant 
is  completely  merged  in  a  patent,  and  the  title  consummated 
without  having  encountered  an  adversary  daitti."  7  Wh. 
817, 818. 
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A  reference  to  the  decisions  of  this  court  on  titles  in  Florida, 
will  show  how  they  have  been  heretofore  considered:  '*  It  is 
true,  that  the  act  of  the  3d  of  March  1803,  although  making 
no  express  provision  in  favour  of  British  or  Spanish  grants, 
unaccompanied  with  possession,  does  seem  to  proceed  upon 
the  implication  that  they  are  valid,  recognising  the  principle 
that  a  change  of  policy  produces  no  change  in  individual 
property,  yet  it  imputes  to  them  only  a  modified  validity;" 
(referring  to  the  necessity  of  their  being  recorded,  and  the 
consequence  of  not  doing  it.)  Plarcourt  against  Gallard,  12 
Wheat.  528.  Had  that  claim  been  so  recorded,  and  come 
before  the  court  under  a  law  and  circumstances  similar  to  this, 
there  could  have  been  no  doubt  of  what  its  opinion  would 
then  have  been.  In  the  next  case,  after  reciting  tire  first  sec- 
tion of  the  act  of  1803,  the  court  say:  <<This  section  places 
those  persons  who  had  obtained  a  warrant  or  order  of  survey, 
before  27th  October  1795,  on  equal  ground  with  those  whose 
titles  were  completed.''  After  reciting  the  residue  of  that  act 
and  the  preceding  one  of  1804,  they  express  a  very  strong 
opinion  that  t  British  or  Sj>anish  grant  was  cognizable  before 
the  commissioners  appointed  under  those  laws,  though  held  by 
persons  not  residents  of  the  country.  That  the  commissioners 
might  have  decided  in  favour  of  its  validity,  and  that  such  de- 
cision would  have  been  conclusive.  Henderson  v.  Poindexler, 
12  Wheat.  536  to  543.  The  claim  in  that  case  was  for  fifteen 
hundred  acres;  but  the  title  was  not  recorded  or  the  claim  laid 
before  the  commissioners,  and  it  was  not  of  course  embraced 
in  the  provisions  of  any  act  of  congress  authorizing  any  court 
to  decide  on  the  title.  We  conclude  this  review  of  the  acts  of 
eongress  and  the  decisions  of  this  court,  with  repeating  their 
words  in  Rutherford  v.  Green:  <<  Whatever  the  legislative 
power  may  be,  its  acts  ought  nev«;r  to  be  so  construed  as  to 
subvert  the  rights  of  property,  unless  its  intention  to  do  so 
shall  be  expressed  in  such  terms  as  to  admit  of  no  doubt,  and 
to  show  a  clear  design  to  efiect  the  object.  No  general  terms 
intended  for  property^  to  which  they  may  be  fairly  applicable 
and  not  particularly  applied  by  the  legislature,  no  silent  im- 
plied and  constructive  repeals  ought  ever  to  be  understood 
as  to  divest  a  vested  right. "  2  Wheat.  W3,  The  course  of 
the  argument,  the  situation  of  the  country  in  which  the  land 
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18  situated,  and  the  Dumerooa  titles  depending  on  the  principles 
which  have  been  so  fully  discussed,  has  induced  its  to  meet 
(hem  fully  and  explicitly — ^they  will  narrow  the  scope  of  ar- 
gument in  future  cases. 

The  claimants  in  this  case  did  not  rest  their  title  merely  on 
the  grant*  It  appeared  in  evidence,  by  authentic  documents, 
that,  in  1816,  a  controversy  arose  between  the  captain  generd 
and  the  intendant  of  the  Island  of  Cuba,  as  to  the  superintend- 
ency  of  the  royal  domain  of  the  Floridas,  which  being  referred 
to  the  king,  he,  by  a  royal  order  of  the  3d  September  1817, 
conferred  it  on  the  intendant,  Ramirez,  **  commanding  him 
therein  to  facilitate  the  increase  of  the  population  of  those  pro- 
vinces by  all  the  means  which  his  zeal  and  prudence  could 
dictate.''  This  is  the  order  recited  in  the  grant,  and  the  au- 
thority under  which  it  was  made;  with  the  general  superin- 
tendency  of  the  domain  of  the  provinces,  the  local  authorities 
acting  under  his  direction  and  supervision,  and  acting  under  the 
eommand  contained  in  the  order;  we  can  have  no  hesitation 
in  saying  that  the  grant  in  question  was  within  the  authority 
thus  conferred.  This  order  was  a  supreme  law,  superseding 
all  others  so  far  as  it  extended;  its  object  was  to  increase  the 
settlement  and  population  of  the  whole  province,  which  could 
only  be  done  by  corresponding  grants  of  land  adequate  in  ex- 
tent to  their  desired  effect  The  power  to  do  it  was  ample, 
and  the  means  confided  to  the  discretion  of  the  officer,  which 
was  not  limited.  We  cannot  say  that  in  executing  this  grant, 
he  hal  acted  without  authority.  Our  opinion,  therefore,  is 
that  both  on  the  general  principles  of  law  and  the  acts  of  con- 
gress, the  grant  is  perfect  and  valid,  and  even  if  a  special 
authority  was  requisite,  that  it  is  conferred  by  the  royal  order 
referred  to.  The  bearing  of  the  law  of  nations  on  such  a  title, 
and  property  thus  acquired,  while  the  province  was  in  the 
possession  and  undisputed  dominion  of  Spain,  is  manifest  ac- 
cording to  its  principles,  recognized  and  affirmed  by  this 
court— 19- Wheat  535,  before  cited  at  large— no  article  of 
tfie  treaty  professes  to  abrogate  these  rights,  and  all  the  laws 
of  congress  treat  them  as  still  subsisting,  and  they  are  now 
referred  to  our  final  decree  by  a  special  law.  This  relieves 
the  court  from  the  difficulty  in  which  they  found  themselves 
in  giving  a  construction  to  the  treaty  in  the  case  of  Foster  and 
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Elam  V,  Nelson.  A  treaty  is  in  its  nature  a  contract  be- 
tween <Uwo  nations,  not  a  legislative  act.  It  docs  not 
generally  effect  of  itself  the  object  to  be  accomplished,  especially 
so  far  as  its  object  is  infra  territorial,  but  is  carried  into  effect 
by  the  sovereign  powers  of  the  parties  to  the  inst  ument; 
when  either  of  the  parties  engages  to  perform  a  particular  act, 
the  treaty  addresses  itself  to  the  political  not  the  judicial  de- 
partment, and  the  legislature  must  execute  the  contract 
b^ore  it  can  become  a  rule  for  the  court,^^ — 2  Peters,  314. 
But  the  court  are,  in  this  case,  authorised  to  consider  and  con- 
strue the  treaty,  not  as  a  contract  between  two  nations,  the 
stipulations  of  which  must  be  executed  by  an  act  of  congress 
before  it  can  become  a  rule  for  our  decision,  not  as  the  basis 
and  only  foundation  of  the  title  of  the  claimants;  but  as  a  rule 
to  which  we  must  have  a  due  regard^  in  deciding  whether 
the  claimants  have  made  out  a  title  to  the  lands  in  controversy, 
— >a  rule  by  which  we  are  neither  directed  by  the  law  or 
bound  to  make  our  decree  upon,  any  more  than  on  the  laws 
of  nations,  of  congress,  or  of  Spain.  The  act  of  1S24  and  1828 
authorise  and  require  us  to  decide  on  the  pending  title  on  all 
the  evidence  and  laws  before  us.  Congress  have  disclaimed 
its  decision  as  t  political  question  for  the  legislative  depart- 
ment to  decide,  and  enjoined  it  on  us  one  as  purely  judicial. 
Taking,  then,  the  treaty  as  a  legislative  act,  an  item  of  evi- 
dence, or  a  rule  of  decision,  relied  on  by  one  or  both  parties 
to  this  suit,  we  consider  the  second  article  as  ceding  to  the 
United  States  only  what  of  the  territories  belonged  to  Spain— 
that  no  land  which  had  been  severed  from  the  royal  domain 
by  antecedent  grants,  which  were  valid  by  the  laws  of  Spain, 
and  created  any  right  of  property  to  the  thing  granted  in 
the  grantees;  passed  to  the  United  States— such  lands  were 
not  liable  to  subsequent  appropriation  by  a  subsequent  grant 
Considering  the  treaty  as  a  legislative  net,  and  applying  to  it  the 
same  rules,  <<  the  proposition  is  believed  to  be  perfectly  cor- 
rect, that  the  act  of  17S3,  of  N.  C.  which  opened  the  land 
office,  must  be  construed  as  offering  for  sale  those  lands  only 
which  were  then  liable  to  appropriation,  not  those  which  had 
before  been  individually  appropriated," — 2  Wheat.  203.  So 
must  the  treaty  be  construed — and  if  a  question  arises  what 
lands  were  ceded,  the  answer  is  found  in  the  second  article — 
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«yacao)t  laods,"  not  those  which,  in  the  language  of  thb 
court,  had  been  individually  appropriated,  and  were  not  the 
subjects  of  a  hostile  and  adversary  grant     The  renunciation 
in  the  third  article,  by  both  parties,  was  only  of  their  respect- 
ive rights,  claims  and  pretensions  to  the  territory  renounced: 
neither  government  had  any  rights  to  renounce  over  the  lands 
to  which  a  title  had  been  conveyed  to  their  citizens  or  subjects 
respectively.    The  United   States  do  not  come  into  court 
claiming  this  cession  and  renunciation  as  vesting  them  with 
the  whole  territory  in  full  dominion,  in  their  sovereign  capa- 
city, with  liberty  to  confirm  previous  appropriations  of  parts 
of  it  or  not,  at  their  pleasure;  but  require  us  to  finally  decide 
between  them  and  the  claimants  as  grantees  from  the  same 
grantor;  which  grant  carries  the  title  to  the  land.     Thus  deci- 
ding between  the  parties  on  these  articles  of  the  treaty,  and  in 
conformity  to  the  laws,  rules,  and  principles  before  established, 
we  should  be  of  opinion  tliat  the  land  embraced  in  the  grant 
was  no  longer  a  part  of  the  royal  domain  at  the  date  of  the 
treaty,  but  private  property — land  not  vacant,  but  appropriated 
by  a  prior  valid  deed.     The  eighth  article  was  evidently 
intended  for  the  benefit  of  those  who  held  grants  and  were 
considered  as  proprietors  of  land  in  Florida— to  give  it  a  con- 
struction which  would  narrow  and  limit  rightsr  thus  intended 
to  be  secured  would  deprive  them  of  the  benefit  of  the  fair 
construction  of  the  second  and  third  articles  of  the  treaty  and 
leave  them  in  a  worse  situation  than  if  the  eighth  bad  been 
omitted  altogether.     To  adopt  one  so  severe  and  unjust  would 
require  words  and  an  evrdent  intent  clearly  expressed — making 
it  imperative  on  our  judgment  to  divest  rights  already  vested. 
The  original  treaty  has  been  examined  in  the  department  of 
«tate— 4t  is  executed  as  an  original,  and  headed  *^  original"  in 
both  languages — ^it  cannot  have  escaped  our  attention  that  it 
relates  to  the  territory  ceded,  the  boundaries  between  those  of 
the  two  governments,  the  mutual  renunciations,  and  the  rights 
of  the  inhabitants  of  the  ceded  territories.     There  is  an  obvi- 
ous reason  for  its  being  in  Spanish  as  well  as  in  English— -the 
king  had  a  direct  interest,  so  far  as  affected  his  own  dominions 
adjoining  the  United  States,  and  a  laudable  desire  to  protect 
the  inhabitants  of  the  ceded  provinces  in  all  their  rights  and 
property.     His  honour  was  concerned  most  deeply  in  not  do- 
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ing  an  DCt  which  should  deprive  his  subjects  of  what  he  had 
granted  to  them;  by  making  a  cession  of  the  territory  to  a  pow- 
erful nation — not  content  with  ceding  and  renouncing  only  what 
belonged  to  himself,  he  was  desirous  of  expressing  his  inten- 
tion of  preserving  his  faith,  by  an  article  which  should  show 
it  to  be  not  to  leave  the  con^rmation  of  grants  by  lawful  au- 
thority at  the  pleasure  of  the  United  States.     Before  the  exe- 
cution of  the  treaty,  there  was  inserted  a  stipulation  in  Spanish 
by  which  the  ceded  territory  should  pass  into  the  hands  of 
the  United  States  with  the  declared  intention  on  the  part  of 
the  king  of  Spain,  that  the  grants  referred  to  operated  •<  in 
presenti''  as  an  exception  and  reservation  of  lauds  granted  in 
his  name  and  by  his  authority,  using  words  which  expressed 
his  intention,  in  his  own  language,  that  the  grants  were  rati- 
fied and  confirmed  by  both  governments  in  the  very  act  of 
cession,  subject  to  no  future  contingency.     This  furnishes  a 
powerful  and  obvious  i*eason  for  inserting  thisarliclein  Spanish, 
so  that  the  intention  would  be  clearly  understood  by  words 
denoting  it  in  a  manner  not  to  be  mistaken  whenever  any  doubt 
should  arise;  and  whenever  the  treaty  should  be  produced  as 
evidence  of  the  cession,  or  for  any  other  purpose,  there  shoOld 
always  appear  in  the  native  language  of  his  then  or  former 
subjects,  full  evidence  of  his  declared  intention  to  protect  their 
rights  acquired  by  his  gfaiits,  pledging  his  honour  and  faith  for 
their  security. 

His  minister  was  not  willing  to  trust  so  important  a  matter 
to  a  treaty  only  in  the  English  language.  The  present  situa- 
tion of  the  holders  of  the  grants,  the  state  of  the  country,  the 
opinion  of  this  court  in  Foster  v.  Nelson,  and  the  argument  in 
this  cause*  show  the  wisdom  and  justice  which  prompted  him 
to  express  the  intention  of  the  king  in  his  own  language  and 
that  of  his  subjects.  Similar  or  equally  good  reasons  may 
have  induced  the  ministers  of  this  government  to  have  the 
treaty  drawn  in  its  language,  and  thus  considering  the  treaty 
in  both  knguages,  and  each  as  is  declared  at  its  head,  <<  origi- 
nal,'' the  one  version  neither  controls  nor  is  to  be  preferred  to 
the  other:  each  expresses  the  meaning  of  the  contracting  parties, 
respcctiyely,  in  their  own  language,  as  in  the  opinion  of  each,  ex- 
pressing and  declaring  the  intention  of  both.  If  they  are  mista- 
ken, and  the  words  used  do  not  and.are  not  understood  after- 
Vol.  VI._4  S 
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wards  by  the  parties  to  convey  the  same  meaning  in  both 
languages;  then,  both  being  originals  and  of  equal  authority, 
we  must  resort  to  some  other  mode  than  the  inspection  of  the 
treaty  to  give  it  a  proper  construction,  under  the  special  acts 
of  congress,  which  require  us  to  decide  on  the  validity  of  the 
grants  referred  to  in  the  eighth  article,  by  the  principles  and 
rules  of  justice  and  equity^  the  law  of  nations:  the  stipulations 
of  the  treaty,  the  acts  of  congress,  and  the  laws  of  Spain,  and 
on  such  testimony  as  may  be  admissible  by  the  rules  of  evi- 
dence and  principles  of  law.  Applying,  then,  these  tests  to 
the  eighth  article,  and  to  ascertain  its  legal  meaning  when  the 
contracting  parties  understand  it  differently,  we  consider  it  as 
in  its  effect  and  legal  operation,  an  exception  and  reservation 
of  the  lands  so  granted,  from  the  territory  ceded  to  the  United 
States.  If  the  title  was  confirmed  presently,  the  king  had 
within  the  bounds  of  the  grant  no  right  or  title  to  convey,  and 
the  United  States  could  receive  none.  If  no  future  act  of 
theii*s  was  necessary  to  their  ratification  and  confirmation,  the 
legal  estate,  much  less  the  beneficial  interest,  never  passed  to 
them.  A  treaty  of  cession  is  a  deed  of  the  ceded  territory, 
the  sovereign  is  the  grantor,  the  act  is  his,  so  far  as  it  relates 
to  the  cession,  the  treaty  is  his  act.  and  deed,  and  all  courts 
must  so  consider  it,  and  deeds  are  construed  in  equity  by  the 
rules  of  law. 

A  government  is  never  presumed  to  grant  the  same  land  twice, 
7  J.  R.  8.  Thus  a  grant,  even  by  act  of  parliament,  which 
conveys  a  title  good  against  the  king,  takes  away  no  right  of 
property  from  any  other;  though  it  contains  no  saving  clause, 
it  passes  no  other  right  than  that  of  the  public,  although  the 
grant  is  general  of  the  land;  8  Co.  274,  b.;  1  Vent  176;  2  J. 
R.  263.  If  land  is  granted  by  a  state,  its  legislative  power 
is  incompetent  to  annul  the  grant  and  grant  the  land  to  ano- 
ther; such  law  is  void,  Fletcher  v.  Peck,  6  Cr.  87,  &c.  A 
state  cannot  impose  a  tax  on  land,  granted  with  an  exemption 
from  taxation^  New  Jersey  v.  Wilson,  7  Cr.  164;  nor  take 
away  a  corporate  franchise,  Dartmouth  College  v.  Woodward, 
4  Wheat  518.  Public  grants  convey  nothing  by  implication; 
they  are  construed  strictly  in  favour  of  the  king;  Dy.  362,  a; 
Cro.  Car.  169.  Though  such  construction  must  be  reasonable, 
such  as  will  make  the  true  intention  of  the  king^  as  expressed 
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in  his  cliarter  take  effect,  is  for  the  king's  honour,  and  stands 
with  the  rules  of  law;  4  Com.  Dig.  428,  554;  O.  16;  10  Co. 
65.  Grants  of  the  strongest  kind,  <<ex  speciali  gratia^ 
certa  scieniiaf  ei  mero  motUf'*  do  not  extend  beyond  the 
meaning  and  intent  expressed  in  them,  nor,  by  any  strained 
construction,  make  any  thing  pass  against  the  apt  and  proper, 
the  common  and  usual  signification  and  intendment  of  the 
words  of  the  grant,  and  passes  nothing  but  what  the  king 
owned;.  10  Co.  112,  b.;  4  Co.  35;  Dy.  350,  1,  pi.  21.  If  it 
grant  a  tiling  in  the  occupation  of  B.  it  only  passes  what  B. 
occupied;  this  in  the  case  of  a  common  person,  a  fortiori  ia 
the  queen's  case,  4  Co.  35  b.;  Hob.  171;  Hard.  225.  Though 
the  grant  and  reference  is  general,  yet  it  ought  to  be  applied 
to  a  certain  particular,  as  in  that  case  to  the  charter  to  Queen 
Caroline — id  certum  est  quod  cerium  reddi potest ^  0  Co.  30, 
a.  46^  a.  47,  b.  S.  P.  When  the  king's  grant  refers  in  general 
terms  to  a  certainty,  it  contains  as  express  mention  of  it  as  if 
the  certainty  had  been  expressed  in  the  same  charter;  10  Co. 
64  a.  A  grant  by  the  king  does  not  pass  any  thing  not  d^ 
scribed  or  referred  to,  unless  the  grant  is  as  fully  and  entirely 
as  they  came  to  the  king,  and  that  ex  eertd  scientiOf  &c.  Dy. 
350,  b.;  10  Co.  65,  a.;  2  Mod.  2;  4  Com.  Dig.  546,  548. 
Where  the  thing  granted  is  described,  nothing  else  passes,  as 
<<  those  lands;"  Hard.  225.  The  grantee  is  restrained  to  the 
place,  and  shall  have  no  lands  out  of  it  by  the  generality  of 
the  grant  referring  to  it;  as  of  land  in  A.  in  the  tenure  of  B, 
the  grant  is  void  if  it  be  not  both  in  the  place  and  tenure  re- 
ferred to.  The  pronoun  <<  i7/a"  refers  to  bofh  necessarily,  it 
is  not  satisfied  till  the  sentence  is  ended,  and  governs  it  till  the 
full  stop.  2  Co.  33;  S.  P.  7  Mass.  8,  9;  15  J.  R.  447;  6  Cr. 
237;  7  Cr.  47,  48.  The  application  of  this  last  rule  to  the 
%vords  <<  de  illasj^^  in  the  eighth  article,  will  settle  the  question 
whether  its  legal  reference  is  to  lands  alone,  or  to  <<  grants"  of 
land.  The  general  words  of  a  king's  grant  shall  never  be  so 
construed  as  to  deprive  him  of  a  greater  amount  of  revenue 
than  he  intended  to  grant,  or  to  be  deemed  to  be  to  his  or  the 
prejudice  of  the  commonwealth;  iCo.  112,  IS  b.  <<  Judges 
will  invent  reasons  and  means  to  make  acts  according  to  the 
jttfll  intent  of  the  parties,  and  tt>  avoid  wrong  and  injury  which 
by  rigid  rules  might  be  wrought  out  of  the  act"    Hob.  277. 
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The  words  of  a  grant  arc  always  construed  according  to  the 
intention  of  the  parties,  as  manifested  in  the  grant  by  Us  terms 
or  by  the  reasonable  and  necessary  implication,  to  be  deduced 
from  the  situation  of  the  parties  and  of  the  thing  granted,  its 
nature  and  use;  6  Mass.  334,  5;  S.  &  R.  110;  1  Taunton,  495, 
500,  502;  7  Mass.  6;  i  B.  &  P.  375;  2  J.  R.  321,  2;  6  J.  R. 
5,10;11J.R.498,9;3E.  15;  Cro.  Car.  17, 18,  57,58, 1^8,169; 
Plo.  170,  b.  7;  E.  621;  Cowper,  360,363;  4  Yeatcs,  153. 
These  are  the  fixed  rules  governing  private  grants,  which  are 
construed  strongly  against  the  grantor  and  liberally  for  the 
grantee.  Yet  he  shall  never  take  by  general  words  or  by 
construction  what  the  grantor  had  before  granted  to  another. 
The  controlling  effect  which  the  situation  of  the  grantor  and 
the  property  alleged  to  be  conveyed  as  evidence  of  the  inten- 
tion of  the  grantor,  is  in  law  such,  that  in  the  case  of  Moore  ^. 
Magrath,  in  1774,  l^rd  Mansfield  declared,  <<  I  am  very  clear 
it  might  be  plainer  with  the  deed,  but  without  seeing  the  deed 
it  is  plain  enough.''  The  words  of  the  deed  were  sweeping 
ones:  <<  Together  with  all  his,  the  said  Michael  Moore's  lands, 
tenements  and  hereditaments  in  Ireland.''  Yet  it  did  not  pass 
his  paternal  estate;  the  court  was  unanimous,  Cowper,  9, 1 1 ;  the 
authority  of  this  case  is  unquestionable.  lu  Shims  v.  Craig, 
this  court  decided,  that  when  there  was  a  piece  of  property 
answering  to  the  description  in  the  deed,  other  property  in- 
cluded in  the  deed,  but  not  intended  to  be  conveyed,  did  not 
pass,  7  Cr.  47, 48.  It  is  useless  to  puraue  the  inquiry,  whether 
by  the  common  law  the  grant  of  a  king  can  he  adjudged  to 
pass  what  he  had  conveyed  to  another,  and  whose  title  he  in- 
tended to  ratify  and  confirm  by  the  very  act  of  a  grant  to 
another,  by  excepting  it  from  the  generality  or  the  thing 
granted,  and  reserving  it  from  the  operation  of  the  new  grant 
for  the  use  of  a  prior  grantee.  But  it  is  not  deemed  useless  to 
show  the  doctrine  of  this  court  as  to  exceptions  and  reserva- 
tions in  public  and  private  grants.  <<  The  insertion  of  this  reser- 
vation in  this  act  (a  law  of  North  Carolina),  leads  almost  ne- 
cessarily to  the  opinion  that  the  lands  granted  to  Martin  and 
Wilson,  were  a  part  of  those  to  which  the  act  related,  and  the 
words  of  the  section  show  that  their  title  was  acquired  by  this 
act:  <<By  no  course  of  just  reasoning  can  it  be  inferred,  from 
these  permissions  to  make  appropriations  within'  bounds,  not 
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open  to  entry  generally,  that  a  vested  right  ta  lands  not  lying 
within  the  limits  to  which  the  act  relates  is  annulled/'  Ruth- 
erford V.  Green,  2  Wheat.  205.  In  order,  therefore,  to  as- 
certain what  is  granted,  we  must  first  ascertain  what  is  in- 
cluded in  the  exception;  for  whatever  is  included  in  the  ex- 
ceptioHf  is  excluded  from  the  grant\  according  to.the  maxim 
laid  down  in  Co.  Lit.  47  a.  (4  Com.  Dig.  289,  Fait  E.  6.) 
Si  quis  rem  daty  et  partem  retinet^  ilia  pars  quam  retinet 
semper  cum  eo  est  et  semper  Juit;  Greenleaf  v.  Birth,  January 
1832,  opinion  of  this  court  by  Story,  Justice,  the  other  judges 
concurring  unanimously  on  this  point. 

It  became,  then,  all  important  to  ascertain  what  was  granted 
by  what  w)is  excepted.  The  king  of  Spain  was  th&  grantor, 
the  treaty  was  his  deed,  the  exception  was  made  by  him,  and 
its  nature  and  effect  depended  on  his  intention,  expressed  by 
his  words,  in  reference  to  the  thing  granted  and  the  thing  re- 
served and  excepted  in  and  by  the  grant  The  Spanish  version 
was  in  his  words  and  expressed  his  intention,  and  though  the 
American  version  showed  the  intention  of  Uils  government  .to 
be  different,  we  cannot  adopt  it  as  the  rule  by  which  to  decide 
what  was  granted,  what  excepted,  and  what  reserved;  the 
rules  of  law  are  too  clear  to  be  mistaken  and  too  imperative  to 
be  disregarded  by  this  court.  We  must  be  governed  by  the 
clearly  expressed  and  manifest  intention  of  the  grantor,  and 
not  the  grantee  in  private  a  fortiori  in  public  grants.  That 
we  might  not  be  mistaken  in  the  intention  or  in  the  true  mean- 
ing of  Spanish  words,  two  dictionaries  were  consulted,  one  of 
them  printed  in  Madrid,  and  two  translations  were  made  of 
the  eighth  article,  each  by  competent  judges  of  Spanish,  and 
both  agreeing  witli  each  other,  and  the  translation  of  each 
agre^.ing  with  the  definition  of  the  dictionaries.  <<Quedan'* 
in  Spanish,  correctly  translated,  means  <<  shall  remain'' — the 
verb  "  quedan"  is  in  French  "  rw/c,"  Latin,  "  tnanere*^  "re- 
manerCf*^  and  English,  ^^remain^*^  in  the  present  tense.  In 
the  English  original,  the  words  are  '^  shall  be" — words  in  the 
future.  The  difference  is  all  important  as  to  all  Spanish  grants, 
if  the  words  of  the  treaty  were  that  all  the  grants  of  land  ^^  shall 
remain  confirmed,"  then  the  United  States  hy  accepting  the 
cession,  could  assert  no  claim  to  these  lands'  thus  ei^pressly 
excepted*  The  proprietors  could  bring  suits  to  recover  them 
without  any  action  of  congresSy.and  any  question  arising  would 
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be  purely  a  judicial  one.  <<  Shall  be  ratified/'  makes  it  neces- 
sary that  there  should  be  a  laiv  ratifying  them  or  authorizing 
a  suit  to  he  brought,  otherwise  the  question  would  be  a  politi- 
cal one,  not  cognizable  by  this  court,  as  was  decided  in  Foster 
and  Elam  v.  Nelson. 

But  aside  from  this  consideration,  we  find  the  words  used 
in  the  Spanish  sense  as  to  the  grnnts  made  after  the  24th  of 
January  1818,  which  are,  by  the  same  article  in  English, 
«  hereby  declared  and  agreed  io  be  null  and  void. "  The  rati- 
fication is  in  Spanish  and  English.  The  Spanish  words  in  the 
Spanish  version  are  «  quedado*^  %ndi  *^quedan*'  in  reference  to 
the  annulled  grants;  the  English  are  <<  have  remained^'*  ^^do 
remain^*  The  principles  of  justice  and  the  rules  of  both  law 
and  equity  are  too  obvious  not  to  require  that  in  deciding  on 
the  effect  and  legal  operation  of  this  article  of  the  treaty  by 
the  declared  and  manifested  intention  of  the  king,  the  meaning 
of  Spanish  words  sh  )uld  be  the  same  in  confirming  as  in  an- 
nulling grants-^-a  regard  to  the  honour  and  justice  of  a  great 
republic,  alike  forbid  the  imputation  of  a  desire  that  its  legis- 
lation should  be  so  construed  and  its  law  so  administered,  that 
the  same  word  should  refer  to  the  future  as  to  confirming  and 
to  the  present  in  annulling  grants  in  the  same  article  of  the 
same  treaty. 

For  these  reasons  and  in  this  conviction,  we  consider  that 
the  grants  were  confirmed  and  annulled  respectively — simul- 
taneously with  the  ratification  and  confirmation  of  the  treaty^ 
and  that  when  the  territory  was  ceded,  the  United  States  had 
DO  right  in  any  of  the  lands  embraced  in  the  confirmed  grants. 

As  this  point  was  urged  at  length  by  counsel  on  both  sidesy 
it  was  due  to  them  that  the  court  should  consider  it  fully  and 
express  their  opinion  upon  it  clearly;  argued  as  this  case  has 
been,  upon  grounds  deemed  by  both  Aides  vital  to  its  merits- 
we  could  not  exclude  them  upon  our  consideration.  But 
there  are  other  grounds,  which,  though  not  adverted  toby 
eouosel,  would,  in  our  view,  have  led  to  the  same  result  It 
is  wholly  immaterial  to  the  decision  of  this  case,  whether  the 
eighth  article  of  the  treaty  is  construed  to  be  an  actual  present 
confirmation  and  ratification  of  the  grants  by  both  governments, 
or  a  stipulation  of  it  for  the  future;  for  the  laws  of  1824  and 
1828^  require  us  to  decide  on  the  validity  of  th^  title  of  the 
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claimants  under  those  grants  according  to  the  stipulation  of 
any  treaty.  Our  decree  is  final,  and,  if  in  favour  of  the  claim- 
ants,  is  conclusive  against  the  title  of  the  United  States.  Un- 
der these  laws  the  effect  of  the  stipulation  to  ratify  and  confirm 
the  grants  is  a  judicial  question,  referred  to  us  as  such  by  con- 
gress; in  deciding  upon  it  by  the  rules  prescribed,  we  assume 
no  authority,  we  but  obey  the  laws,  as  in  duty  bound,  by 
decreeing  according  to  our  most  deliberate  and  settled  judg- 
ment. Should  we  be  called  on  to  decide  on  the  validity  of  a 
title  acquired  by  any  Spanish  grant  not  embraced  by  these 
laws,  we  should  feel  bound  to  follow  the  course  pursued  in  Fos- 
ter against  Nelson,  in  relation  to  the  stipulation  in  the  eighth 
article  of  the  Florida  treaty,  <<  that  the  legislature  must  execute 
the  contract  before  it  can  become  a  rule  for  this  court,"  2  Peters, 
314.     We  are  thus  explicit  to  avoid  possible  misapprehension. 

We  are  also  of  opinion  that  the  legal  construction  of  the 
eighth  article  in  English,  would  'lead  to  the  same  conclusion 
at  which  we  have  arrived,  according  to  the  view  heretofore 
taken  of  the  Spanish.  The  law  deems  every  man  to  be  in  the 
legal  seisin  and  possession  of  land  to  which  he  has  a  perfect 
and  complete  title;  this  seisin  and  possession  is  co-extensive 
with  his  right  and  continues  till  he  is  ousted  thereof  by  an 
actual  adverse  possession.  This  is  a  settled  principle  of  the 
common  law,  recognized  and  adopted  by  this  court  in  Oreen 
V.  Litter,  8  Cranch,  329,  230;  Barr  v.  Gratz,  4  Wheat  213, 
233;  Propagation  Society  y.  Pawlett,  4  Peters,  480,  504,  506; 
Clarke  v.  Courtney,  5  Peters,  354,  355.  And  is  not  now  to 
be  questioned. 

This  gives  to  the  words  <<  in  possession  of  the  lands''  their 
well  settled  and  fixed  meaning;  possession  does  not  imply 
occupation  or  residence;  had  it  been  so  intended,  we  must 
presume  they  would  have  been  used.  By  adopting  words  of  a 
known  legal  import,  the  grantors  must  be  presumed  to  have 
used  them  in  that  sense,  and  to  have  so  intended  them;  to 
depart  from  this  rule  would  be  to  overturn  established  prin- 
ciples. 

To  adopt  the  literal  English  version  and  reject  its  meaning 
as  settled  at  common  law  and  by  this  court  would  make  this 
article  confine  the  confirmation  of  grants  of  land  to  cases  of 
actual  occupation  and  residence.     This  would  be  to  give  to  the 


744  SUPREME  COURT. 

[United  SUIM  r.  Arredoodo  and  olhen.] 

treaty  a  constructioa  more  limited  thaa  the  acts  of  eongreai 
have  done  to  place  Spanish  grants  on  a  worse  footing  under 
the  Florida,  than  they  were  under  the  Louisiana  treaty,  or  the 
compact  with  Georgia,  and  to  exclude  from  our  consideration 
many  of  the  same  classes  of  cases  on  which  special  tribunals 
in  their  proceedings  under  the  stipulations  of  the  treaty  had 
decided  and  confirmed  similar  grants.     We  are  satisfied  that 
by  adopting  and  acting  on  this  version,  so  taken  literally,  we 
should  violate  the  intention  and  spirit  of  the  laws  which  give 
us  jurisdiction,  and  are  the  guides  to  its  exercise;  we  cannot 
decide  according  to  the  principles  of  justice  in  any  other  way 
than  by  considering  the  words  according  to  their  legal  accep- 
tation too  often  given  by  this  court  not  to  be  respected  by  it 
By  grants  of  land  we  do  not  mean  the  mere  grant  itself,  but 
the  right,  title,  legal  possession  and  estate,  property  and  own* 
ership;  legally  resulting  upon  a  grant  of  land  to  the  owner. 
There  is  one  other  expression  in  the  second  clause  of  the 
eighth  article  which  we  deem  it  our  duty  to  notice.     In  the 
Englisli  version  it  is  <<  but  the  owners  in  possession  of  such 
land,''  &c. ;  there  is  no  sentence  in  the  Spanish  version  which 
can  correspond  with  this,  the  word  <<  proprietaries''  means 
owners,  but  not  <<  owners  in  possession  of  such  land."    The 
intention  of  the  Spanish  grantor  is  too  apparent  to  be  mista- 
ken by  any  tribunal  authorized  to  decide  judicially  on  the 
true  construction  of  a  contract  according  to  the  meaning  and 
intention  of  the  contracting  parties.     This  furnishes  another 
powerful  reason  in  favour  of  the  construction  we  have  given  to 
the  English  phrase,  by  which  their  legal  intendment  and  effect 
are  the  same. 

This  part  of  the  eighth  article  was  for  the  benefit  of  those 
persons  who  were  purchasers  under  the  faith  of  a  public  grant, 
evidently  intended  to  be  protected  and  secured  in  their  rights  by 
the  stipulation  of  a  treaty  which  ought  to  be  construed  liberally 
by  a  tribunal  authorized  and  required  to  decide  on  the  validity 
of  these  grants  by  the  principles  of  justice  and  according  to  the 
rules  of  equity  having  a  due  regard  to  this  article  of  the  treaty. 
We  cannot  better  regard  it  than  by  carrying  into  effect  these 
piinciples  and  rules,  by  such  an  exposition  of  it  as  we  are  con- 
vinced meets  the  intention  of  the  parties  and  effectuates  the 
object  intended  to  be  accomplished. 
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We  now  coDiider  the  coDditions  on  which  the  grants  were 
made.  According  to  the  rules  and  the  law  by  which  w>  are 
directed  to  decide  this  casCi  there  can  be  no  doubt  that  thej 
are  subseqtienif  the  grant  is  in  full  property  in  fee,  an  inte- 
rest Tested  on  its  execution  which  could  only  be  divest^il  by 
the  breach  or  non-performance  of  the  conditions,  which  were, 
that  the  grantees  should  establish  on  the  lands  two  hundred 
Spanish  families  together  with  the  requisites  pointed  out|  and 
which  shall  be  pointed  out  by  the  superindendeocy;  and  begin 
the  establishment  within  three  years  from  the  date  of  the 
grant  No  time  was  fixed  for  the  completion  of  the  establish- 
ment, and  no  new  requisites  or  conditions  appear  to  h-ive  Veen 
imposed.  From  the  evidence  returned  with  the  record  we 
are  abundantly  satisfied  that  the  establishment  was  commenced 
within  the  time  required,  (which  appears  to  have  been  extend- 
ed for  one  year  beyond  that  limited  by  the  grant),  and  in  a 
manner  which,  considering  the  situation  of  that  country  as  ap- 
pears by  the  evidence,  we  must  consider  as  a  performance 
with  that  part  of  the  condition.  Great  allowance  must  be 
made  not  only  from  the  distracted  state  and  prevalent  confu- 
sion in  the  province  at  the  time  of  the  grant,  but  until  the 
time  of  its  occupation  by  tlie  United  States.  Though  a  court 
of  law  must  decide  according  to  the  legal  construction  of  the 
condition  and  call  on  the  party  for  a  strict  performance,  yrt  a 
eourt  of  equity 'acting  on  more  liberal  principles  will  soften 
the  rigour  of  law,  and  though  the  party  cannot  show  a  Icgd 
compliance  with  the  condition,  if  he  can  do  it  n/  pru  they 
will  protect  and  save  him  from  a  forfeiture;  4  Di.ll.  ^0  :-  9 
Fonb.  217,  818,  MO;  1  Vern.  884,  885;  8  Vern.  867,  and 
note. 

The  condition  of  settlii^  two  hundred  families  on  ttie  I^.id 
htf  not  been  complied  with  in  fact;  the  question  is,  ha.,  it 
been  complied  with  in  law,  or  has  such  matter  been  preset: led 
to  the  court  as  dispenses  with  the  performance  and  divests  the 
grant  of  that  condition. 

It  is  an  acknowledged  rule  of  law  that  if  a  grart  is  made  on 
a  condition  subsequent,  and  its  performance  beco.mes  impose 
iUe  by  the  act  of  the  grantor,  the  grant  becomes  single.  We 
are  not  prepared  to  say  that  the  condition  of  settling  two  hun- 
dred Spanish  families  in  an  American  territory  has  been,  or  is 
Vol.  VI.^4  T 
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possible;  the  condition  was  not  unreasonable  or  unjust  at  the 
time  it  was  imposedi  its  performance  would  probably  have 
been  deemed  a  very  fair  and  adequate  consideration  for  the 
grant,  had  Florida  remained  a  Spanish  provinoe«  Fut  to 
exact  its  performance  after  its  cession  to  the  United  States 
would  be  demanding  the  <<8ummum  jus"  indeed,  and  en- 
forcing a  forfeiture  on  principles  which  if  not  forbidden  by 
the  common  law,  would  be  utterly  inconsistent  with  its  spirit 
If  the  case  required  it,  we  might  feci  ourselves  at  all  events, 
justified,  if  not  ^compelled  to  declare,  tliat  the  performance  of 
this  condition  had  become  impossible  by  the  act  of  the 
grantors;  the  transfer  of  the  territory,  the  change  of  govern- 
ment, manners,  habits,  customs,  laws,  religion,  and  all  the 
social  and  political  relations  of  society  and  of  life.  The 
United  States  have  not  submitted  this  case  to  her  highest 
court  of  equity  on  such  grounds  as  these,  we  are  not  either 
authorised  or  required  by  the  law  which  has  devolved  upon  us 
the  final  consideration  of  this  case  to  be  guided  by  such  rules 
or  governed  by  such  principles  in  deciding  on  the  validity  of 
the  claimants'  title.  Though  we  should  even  doubt,  if  sitting 
as  a  court  of  common  law  and  bound  to  adjudicate  this  clainx 
by  its  rigid  rules,  the  case  has  not  been  so  submitted.  The 
proceeding  is  in  equity  according  to  its  established  rules  our 
decree  must  be  in  conformity  with  the  principles  of  justice, 
which  would  in  such  a  case  as  this  not  only  forbid  a  decree 
of  forfeiture  but  impel  us  to  give  a  final  decree  in  favour  of 
the  title  conferred  by  the  graqt. 

It  has  been  objected  to  the  validity  of  the  grant  that  it  ex- 
ceeds the  quantity  authorized  by  the  laws  of  the  province.  The 
view  we  have  taken  of  the  royal  order  dated  in  September 
1817,  preceding  the  grant,  and  by  th»  authority  of  which  it 
purports  to  have  been  made,  renders  it  unnecessary  to  say 
more  in  relation  to  this  objection  than  that,  the  disposition  of 
the  royal  domain  ia  Florida  was  within  the  jurisdiction  of 
the  intendant  Ramirez.  That  he  had  power  to  make  (he  grant, 
the  terms  and  extent  of  which  were  within  his  discretion,  of 
the  proper  execcise  of  which  this  court  has  neither  the  power 
or  right  to  judge.  We  will,  however,  observe  that  we  are 
well  satisfied  that  the  local  authority  was  competent  to  make 
grants  of  lands  of  a  greater  .quantity  than  that  to  which  the 
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covjnsel  of  the  United  States  have  contended  that  they  were 
limited;  the  United  States  have  never  insisted  on  limiting 
glints  to  such  a  pittance.  Their  uniform  legislation  and  the 
proceeding^  of  all  the  tribunals  who  have  acted  under  their 
authority  during  all  the  time  which  has  elapsed  since  their 
acquisition  of  any  territory  within  which  Spanish  grants  have 
been  issued  show  that  they  have  never  been  disposed  to  con- 
fine them  so  narrowly,  but  the  contrary.  This  case  does  not 
require  us  to  define  their  extent 

The  question  of  fraud  has  been  pressed  in  the  arj^ument, 
but  we  perceive  nothing  in  the  evidence  which  shows  its  ex- 
istence so  as  to  bring  it  home  to  the  claimants  or  that  it  exists 
at  all  according  to  the  definition  and  rules  heretofore  settled. 

It  is  objected  that  the  lands  in  question  are  within  the  In- 
dian boundary,  and  not  subject  to  be  granted.  Of  the  fact  of 
such  location  there  seems  to  be  no  doubt,  as  the  centre  of  the 
grant  is  the  Indian  town  of  Alachua.  The  title  of  the  Indians 
to  these  lands  is  not  a  matter  before  us^  the  grant  is  made  sub- 
ject to  their  rights  if  they  return  to  resume  them,  and  their 
abandonment  has  been  ascertained  by  a  proceeding  which  the 
intendant  in  the  grant  calls  a  sentence  pronounced  by  him  in 
bis  official  character,  on  the  report  of  the  attorney  and  sur* 
veyor  general.  This  seems  to  be  a  mode  of  proceeding  known 
to  the  Spanish  law  in  force  in  the  province,  in  the  nature  of 
an  inquest  of  office,  as  a  judicial  act,  which  vitally  a&ecting 
the  royal  domain,  come  within  its  general  superintendency, 
under  the  royal  order  of  September.  It  was  conducted,  so 
far  as  we  can  perceive,  by  the  proper  officers;  the  law  officer 
of  the  crown  to  report  on  the  laws  affecting  the  subject,  and 
the  surveyor  general  as  to  the  fact;  so  that  on  their  joint  re- 
port, the  superior  officer  could  decree  officially,  whether, 
from  the  nature  of  the  Indian  right  of  oecupancy,  it  had  in 
law  and  by  the  pctual  condition  of  the  land,  in  fact,  reverted 
to  and  become  re-annexed  to  the  royal  domain  by  the  abandon- 
ment of  the  occupancy.  The  intendant  pronounced  his 
sentence  on  the  report  of  these  officers^  and  declared  the 
granted  lands  to  be  a  part  of  the  royal  domain,  and  open  to  a 
grant,  reserving  the  Indian  right  of  occupancy  whenever  it 
should  be  resumed.  The  fact  of  abandonment  was  the  im* 
portant  one  lo  be  ascertained,  if  voluntary,  the  dominion  of 
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the  crown  oyer  it  was  animptired  to  iU  plenitude;  if  by  force 
the  Indians  had  the  right  whenever  they  had  the  power  or 
inclination  to  relum. 

This  is  a  matter  which  we  feel  bound  to  consider  a  judicial 
one,  and  that  we  cannot  look  behind  the  final  sentence  of  an 
authorised  tribunal  to  examine  into  the  evidence  on  which  it 
was  founded;  but  must  take  it  as  a  **re»  atffudieaia*'  by  a  fo- 
reign tribunal,  judicially  known  and  td  be  respected  as  such. 
Similar  proceedings  are  directed  by  the  various  acts  of  con- 
gress;  the  land  commissioners,  or  officers  of  the  land  offices^ 
as  the  case  may  be,  confirm  or  reject  claims,  and  the  land  em* 
braced  in  the  rejected  claims,  reverts  to  the  public  fund.  So 
it  is  provided  by  the  seventh  section  of  the  act  of  1824,  as  to 
claims  barred  by  not  being  duly  presented  or  prosecuted,  or 
which  shall  be  decreed  against  finally  by  this  court  There 
is  another  answer  to  this  objection,  which  deserves  notice: 
grants  of  land  within  the  Indian  boundary,  are  not  eitcepted 
in  the  laws  referring  them  to  judieial  decision;  congress  made 
what  exceptions  they  tliought  proper;  as  the  law  has  not  done 
it,  we  do  not  feel  authorised  to  mal^e  an  exception  of  this. 

It  is  lastly  objected,  that  the  extension  of  time  by  the  in- 
tendant  in  December  1800,  was  without  authority,  being  sub- 
sequent to  the  ratification  of  the  treaty  by  the  king  of  Spain. 
But  the  ratification  by  the  United  States  was  in  February  fol* 
lowing,  and  the  treaty  did  not  take  efiect  till  its  ratification  by 
both  parties  operated  like  the  delivery  of  a  deed  to  make  it 
the  binding  act  of  both.  That  it  may  and  does  relate  to  its 
date  as  betvi*een  the  two  governments,  so  far  as  respects  the 
rights  of  either  under  it,  may  be  undoubted;  but  as  respects 
individual  rights,  in  any  way  afleeted  by  it,  a  rery  different 
rule  ought  to  prevail  To  exact  the  performance  of  the  con- 
dition of  settlement  of  two  hundred  Spanish  families,  or  any 
great  progress  in  its  commencement,  after  the  date  of  the  treaty 
and  during  the  eonfuaed  and  uncertain  state  of  things  preced- 
ing its  ratification^  would  be  both  unreasonable  and  unjust;  and 
if  the  question  was  new  in  th'is  court,  we  should  have  no  hesi- 
tation in  saying,  that  as  to  the  grants  of  land  sobject  to  the 
condition  of  settlements,  the  ratification  of  the  treaty  most  be 
taken  at  its  date.  But  the  question  is  not  a  new  one.  In  .17M 
the  state  of  Pennsylvania  passed  a  law  foe  the  sale  of  her  va- 
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etnl  lands;  the  wumnti  itsoed  under  it  contained  t  condition 
of  improvement  and  settlement,  within  two  years  from  their 
date,  unless  prevented  by  force  of  arms  of  the  enemies  of  the 
United  States,  from  making  and  continuing  such  settlement 
The  treaty  of  Greenville  was  made  in  August  1794,  but  not 
ratified  till  December  1 795.  The  uniform  decisions  of  the 
supreme  court  of  Pennsylvania,  and  the  solemn  decision  of 
this  court  in  Huidekoper's  Lessee  against  Douglass,  have  set* 
tied  the  date  of  the  treaty  to  be  its  ratification,  so  far  as  it  bears 
on  or  in  any  way  affects  the  rights  of  )>arties  under  the  land 
laws  of  Pennsylvania*  The  obligation  to  settle  did  not  begin 
till  the  expiration  of  two  years  thereafter,  and  if  commenced 
in  the  course  of  the  following  spring,  the  condition  has  been 
considered  as  complied  with.  3  Cranch,  1,  65  i  4.DalL  199. 
Being  therefore  of  opinion  that  the  title  of  the  claimants  is 
valid,  according  to  the  stipulations  of  the  treaty  of  1819,  the 
laws  of  nations,  of  the  United  States,  and  of  Spain,  the  judg- 
ment of  the  court  below  is  affiimed.  (a) 

Mr  Justice  TnoMrsov,  dissenting. 

Not  concurring  in  the  conclusion  to  which  the  court  has 
come  in  this  case,  and  considering  the  magnitude  of  the  pro- 
perty involved,  not  only  in  this  case  but  in  the  application  of 
the  principles  which  govern  the  decision,  to  other  cases,  and 
that  the  construction  now  given  to  the  treaty  is  confessedly  at 
variance  with  that  which  has  been  heretofore  sdopted,  I  shall 
briefly  assign  my  reasons  for  dissenting  from  the  opinion  of 
the  court  It  is  not  my  purpose  to  enter  into  an  examination 
of  all  the  questions  which  have  been  discussed  at  the  bar.  The 
view  which  I  have  taken  of  the  case,  does  not  make  it  neces- 
sary for  me  to  do  so. 

The  grant  under  which  the  petitioners  in  the  court  below 
set  up  their  claim,  bears  date  on  the  22do{  December  1817, 
and  is  for  a  tract  of  land  in  East  Florida,  a  little  short  of  three 
hundred  thousand  acres.  It  was  made  by  Don  Alexander 
Ramirez,  intendant  oC*  the  island  of  Cuba,  and  superin- 
tendent of  -the  two  Floridas.  It  recites  that  the  memorial 
for  the  same  was  presented  to  the  inlendancy  on  the  15th 
of  November,  then  last  past,  praying  a  gratuitous  coucess- 

(a)  An  imprwMioD  ai  Oils  opinion  was  submitted  lo,  jiad  cont ctod  by,  Mr  Jut- 
tlco  Baldwfai  by  tlM  printer,  iMfoto  it  was  put  to  press. 
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ion  Of  (be  landf  tnd  oflTering  to  make  an  eitablishment  in 
the  territory,  known  by  the  name  of  Alachua^  composed  of 
two  hundred  families.  The  grant  is  thereupon  gratuitously 
madci  as  therein  expressed,  in  full  property;  and  with  the  pre- 
cise obligation,  to  estaMish  there  two  hundred  families,  which 
must  be  Spanish,  the  establishment  beginning  within  the  term 
of  three  years,  at  most;  without  which  the  grant  shall  be  con- 
sidered null  and  void. 

The  validity  of  this  claim,  depends  on  the  construction  of 
the  eighth  article  of  the  treaty  between  the  United  States  and 
the  king  of  Spain,  bearing  date  the  22d  of  February  1819.  It 
is  contended  on  the  part  of  the  appellees,  that  under  the  (rue 
construction  of  this  treaty  the  only  questions  open  for  inquiry 
are,  1st,  whether  the  grant  is  genuine,  and,  9dly,  whether 
made  by  lawful  authority.  That  upon  the  establishment  of 
tliese  pointsi  ths  treaty,  ipso  facto,  confirms  the  grant,  and 
closes  the  door  to  all*  further  inquiry — the  date  of  the  grant 
being  antecedent  to  that  of  the  tieaty.  It  is  admitted  that  this 
is  a  different  interpretation  of  the  treaty,  from  that  which  has 
heretofore  prevailed  in  our  own  government;  and  the  change 
of  construction  ii  rested  upon  an  interpretation  of  the  Spanish 
language,  as  used  in  the  treaty,  rejecting  the  English  side  of 
that  instrument  The  treaty  when  signed  was  in  both  lan- 
guages; and  each  must  be  considered  as  theoriginal  language,and 
neitheras  a  translation.  It  cannot  be  said  that  the  English  is 
an  erroneous  translation  of  th^  Spanish,  any  more  than  that  the 
Spanish  is  an  erroneous  translationof  the  English.  The  English 
sid6«f  the  eighth  article  of  the  treaty  reads  thus:  **M  the  grants 
of  land  made  before  the  24th  of  January  1818,  by  his  catholic 
majesty;  or  by  his  lawful  authorities,  in  the  said  territories 
ceded  by  bis  majesty  to  the  United  States,  shall  be  ratified 
and  e6f\firmed  to  the  persone  in  poesession  qf  the  lands f  to 
the  same  extent,  that  the  same  grants  would  be  valid  if  the 
territories  had  remained  under  the  dominion  of  his  catholic 
majesty.  But  the  owners  in  ppssession  of  such  lands,  who  b/ 
reason  of  the  letent  circumstances  of  the  Spanish  nation,  and 
the  revolutions  in  Europe,  have  been  prevented  from  fulfilling 
all  the  conditions  of  their  grants,  shall  complete  them  within 
the  terms  limited  in  the  same,  respectively,  from  the  date  of  the 
treaty;  in  default  of  ivhich  the  said  grants  shall  be  null  and 
void.    All  grants  made  since  the  24th  of  January  1818,  when 
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the  fint  proposal  on  the  part  of  bis  eatholift  majesty  for  tin 
cession  of  the  Floridas  was  made^  are  hereby  declared  to  be 
null  and  void/' 

The  material  parts  in  which  the  English  and  Spanish  are 
sard  not  to  agree  are»  Ist,  where  the  English  declares  that  the 
grants  **  shall  be  ratified  and  confirmed/'  the  Spanish  is  **  shall 
remain  ratified  and  confirmed;''  and,  Sdly,  where  the  English 
is,  **shaM  be  ratified  and  confirmed  to  the  persons  in  possess  on 
of  the  land,''  the  Spanish  construction  is,  ^<to  the  person^ 
in  possession  of  the  grants  f*  and,  Sdlj^  in  that  part  of  the  ar- 
ticle which  extends  the  time  for  fulfilling  thp  conditions,  which 
according  to  the  English,  is,  to  the  owners  in  possession  of  the 
<<land,''  the  Spanish  construction  is,  <<the  owners  in  pos- 
session  of  the  grants.''  It  will  readily  be  perceived  that  the 
difierent  readings  lead  to  very  difierent  results,  and  which 
materially  affect  the  grant  in  question.  If  titles  are  confirmed 
only  to  persons  in  possession  of  the  land  at  the  date  of  the  treaty, 
the  grant  in  question  does  not  come  within  the  saviqg;  for 
there  is  no  pretence  that  Arredondo,  or  any  person  claiming 
under  him,  was  at  the  date  of  the  treaty  in  possession  of  the 
land,  or  had  done  any  thing  towards  fulfilling  the  conditions 
upon  which  the  grant  was  made  to  depend,  and  without  which 
it  is  declared  to  be  null  and  void.  If  the  construction  of  the 
Spanish  side  of  the  treaty,  as  now  contended,  is  to  be  adopted, 
and  all  grants  before  the  S4th  of  January  1818,  are  confirmed 
by  the  treaty,  j9ro/7rto  vigortj — the  declaration  that  they  shall 
be  confirmed  to  the  same  extent  that  the  same  grants  would  be 
yalid,  if  the  territories  had  remained  under  the  dominion  of 
his  catholic  majesty,  are  entirely  nugatory,  and  must  be  re- 
jected: for  we  have  no  right  to  enter  into  the  inquiry  how  far 
they  would  be  valid  under  the  Spanish  government  Such 
was  most  manifestly  not  the  intention  of  the  contracting  par- 
ties; but  that  the  United  States  should  be  substituted  in  the 
place  of  Spain,  and  should  carry  into  execution  in  good  faith 
the  contracts  made  under  the  Spanish  government  for  the  dis- 
posiUon  of  the  Iands,'and  which  the  Spanish  government  wu 
bound  ex  debitojustUim  to  carry  into  execution.  The  treaty 
must  be  considered  as  made  in  reference  to  an  established  sys- 
tem relative  to  the  disposition  of  the  land  in  the  territories 
ceded— and  that  all  grants  would  be  open  to  examination. 
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whether  yalid  or  not,  according  to  the  rules  and  regulatioDS 
eiitabiished  by  such  system.  It  seems  to  be  admitted,  that  if 
the  English  side  of  the  treaty  is  to  govern,  the  grant  in  qoet- 
tiba  would  not  come  within  the  saving  of  the  eighth  article, 
unless  the  date  of  the  treaty  is  to  be  considered  as  of  the  time 
it  was  finally  ratified  on  the  19th  of  February  1821.  Before 
which  time  it  is  contended,  the  establishment  was  commenced 
according  to  the  conditions  of  the  grant  This  question  will 
be  noticed  hereafter. 

I  do  not  profess  to  understand  the  Spanish  language^  and  shall 
therefore  not  undertake  to  say  whether  the  criticisms  are  well 
founded  or  not  But  it  must  strike  any  one  as  a  little  extra- 
ordinary, not  only  that  the  negotiators  of  the  treaty  should 
have  sanctioned  such  a  material  discrepancy;  but  that  eon« 
gress  should  have  been  legislating  for  ten  years  past  upon  the 
English  side  of  the  treaty,  difierent  boards  of  commissioners 
ritting  and  trying  the  titles  under  such  constructions,  and  that 
this  court  should  have  fallen'  into  the  same  error,  and  the  mis- 
take not  discovered  till  now. 

But  admitting  this  discrepancy,  u  now  contended  for,  exists 
between  the  English  and  Spanish  side  of  the  treaty,  the  ques- 
tion arises,  which  must  we  adopt?  I  know  of  no  rule  that  re- 
quires a  court  of  justice  to  reject' the  English,  and  adopt  the 
Spanish.  If  congress  in  their  liberality  should  think  proper 
to  do  this,  the  power  could  not  be  disputed,  and  so  far  as  it  ex- 
tended to  the  protection  of  actual  bona  fide  settlers  upon  the 
land,  the  power,  in  my  judgment,  would  be  wisely  and  discreetly 
exercised.  But  it  does  not  seem  to  ipe  that  a  court  of  justice 
can  be  called  upon,  as  a  matter  of  courtesy,  to  yield  this  to  a 
foreign  power,  in  the  construction  of  a  treaty;  and  no  rules  of 
law  applicable  to  the  construction  of  contracts,  will,  in  my 
judgment,  justify  it  It  certainly  will  not  be  pretended  that 
the  royal  nile  of  construction  applies  to  this  case.  That  where 
a  grant  is  made  by  the  king,  it  is  to  be  taken  most  beneficially 
for  the  king  and  against  the  grantee.  It  is,  I  think,  not  claim-' 
ingtoo  much  to  consider  it  a  contract  between  equals,  and  the 
nile  would  be  more  applicable  which  requires  in  such  case,  that 
the  grant  should  be  construed  most  strongly  against  the  grantor. 

It  is  certainly  true,  as  a  general  rule,  that  all  written  instru- 
ments are  to  be  construed  by  themselves,  withbut  resmting 
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to  eridence  dehors  the  instrument,  to  ascertain  the  intention  of 
the  parties,  except  where  there  is  a  latent  ambiguityi  which  is 
not  the  case  here.  But  that  principle  cannot  'with  propriety 
be  applied  to  the  present  case;  the  difficulty  does  not  arise  from 
any  obscurity  either  in  the  English  or  in  the  Spanish  side  of 
the  treaty,  if  considered  separately;  but  from  a  discrepancy, 
when  -compared  together;  and,  in  my  judgment,  presents  a 
proper  case  for  an  inquiry  into  the  intention  and,u'nderstanding 
of  the  parties  who  negotiated  the  treaties. 

<*  Every  treaty ,''  says  Vattel,  **  must  be  interpreted  as  the  par- 
ties understood  it  when  the  act  was  proposed  and  accepted." 
The  lawful  interpretation  of  the  contract  ought  to  tend  only  to 
the  discovery  of  the  thoughts  of  the  author  or  authors  of  Ahe 
contract;  as  soon  as  we  meet  with  any  obscurity,  we  should  seek 
for  what  was  probably  in  the  thoughts  of  those  who  drew  it  up, 
and  interpret  it  accordingly.  This  is  the  general  rule  of  all 
interpretation.  That  all  miserable  subtleties  and  quibbles  about 
words  are  overthrown  by  this  unerring  rule.  (Vattel,  see  S62, 
p.  228,  230.) 

Such  understanding,  in  tlie  present  case,  is  to  be  collected 
from  written  evidence  which  will  speak  for  itself,  and  not  from 
•parole declarations,  which  might  be  misunderstood  or  misrecol- 
lected;  and  if  we  resort  to  such  written  evidence,  no  doubt,  it  ap- 
pears to  me,  can  remain  on  the  construction  of  the  treaty,  that 
it  was  not  the  understanding,  either  of  Mr  Adams  or  Don  Onis, 
that  all  grants  of  land  made  before  the  24th  of  January  1818, 
by  his  catholic  majesty  or  his  lawful  authorities,  should  be 
confirmed  by  the  mere  force  and  operation  of  the  treaty. 

It  is  said  the  treaty  does  not  purport  to  transfer  private  pro- 
perty; that  all  such  property  is  excepted  under  the  second 
article.  This  proposition  cannot  be  true  in  the  broad  extent 
to  which  it  has  been  laid  down.  It  may  not  transfer  private 
property,  but  it  annuls  private  property,  if  every  grant,  of 
whatever  description,  is  to  be  considered  private  property. 
For  upon  this  construction,  there  would  be  a  direct  repugnancy 
between  the  second  and  the  eighth  articles;  the  latter  declares 
that  all  grants  made  since  the  24th  of  January  181 S,  shall  be 
null  and  void.  But  the  king  of  Spain  did  not  consider  a  mere 
gratuitous  grant,  upon  conditions  whjch  had  in  no  manner 
whatever  been  fulfiUed«  as  private  property.  This  m&st  have 
Vol.  VI.— 4  U 
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been  the,  ground  upon  which  he  annuljed  the  grants  to  Alagon, 
Punon  Roslro,  and  Vargas.  So  it  was  understood  by  Don 
Onis,  as  wilt  be  shown  hereafter  by  his  correspondence.  And 
the  same. power  was  assumed  over  like  grants  in  other  eases, 
where  no  private  right  became  vested  by  taking  possession,  or 
doing  some  act  towards  fulfiHing  the  condition  of  the  grants; 
and  where  that  has  been  done,  the  right  is  secured  to  the  per- 
son in  possession,  according  to  the  provisions  of  the  eighth 
article.  But  let  us  look  at  the  correspondence  between  Mr 
Adams  and  Don  Onis  which  lead  to  this  eighth  article. 

The  material  point  of  difference  between  the  negotiators  in 
framing  this  article  was,  whether  it  should  absolutely  eonfirm 
all  grants  made  prior  to  the  34th  of  January  1818,  or  only  sub 
modo,  so  as  to  enure  to  the  benefit  of  actual  bona  fide  settlers 
on  the  land  at  the  time  the  treaty  wa  made;  and  the  article  re- 
sulted in  the  form  in  which  it  now  stands. 

The  article  states  that  the  proposition  to  cede  the  territory 
originated  on  the  part  of  Spain  on  the  24th  of  January  1818; 
or  that  is  assumed  as  the  date,  though  doubtless  there  must 
have  been  some  previous  communications  on  the  subject,  either 
here  or  by  our  minister  in  Spain;  for  Mr  Erving,  by  his 
letter  of  the  lOlh  of  February  1818,  wrote  to  Mr  Adams, 
that  the  king  of  Spain  had  lately  made  large  grants  of  land  in 
East  Florida  to  several  of  his  favourites;  and  that  he  had  been 
credibly  informed,  that  by  a  sweeping  grant  to  the  duke  of 
Alagon,  he  had  within  a  few  days  past  given  away  the  renuin- 
der.     1st  vol.  State  Papers,  13. 

Our  government  was  therefore  apprised  of  what  was  pro- 
bably going  on  with  respect  to  grants  in  Florida,  and  must  be 
presumed  to  have  intended  to  guard  against  them.  On  the- 24th 
of  October  1818,  Don  Onis  sent  to  Mr  Ada^s  a  proposition 
to  cede  the  Floridas,  with  the  following  clause:  **  The  dona- 
tions or  sales  of  lands  made  by  the  government  of  his  majesty, 
or  by  legal  authorities,  until  this  time,  are  nevertheless  to  be 
recognized  as  valid.''  On  the  dlst  of  October  Mr  Adams  an- 
swered, declining  his  proposal,  and  requiring  all  the  grants 
lately  alleged  to  have  been  made  by  Spain  should  be  cancelled, 
a-id  proposed  to  carry  back  the  time  to  all  grants  made  after 
the  year  1803.  This  Don  Onis  declined,  but  oflfered  to  annul 
all  grants  made  after  the  24th  January  1618;  saying,  that  the 
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grants  had  been  made  with  a  view  to  promote  population,  cul- 
tivation and  industry,  and  not  with  th.at  of  alienating  them; 
and  that  they  should  bedeclareid  null  and  void  in  consideration 
of  the  grantees  not  having  complied  with  the  essential  condi* 
lions  of  the  cession.     1st  vol.  State  Papers,  25,  26. 

Again,  on  the  9th  February  1819,  Don  Onis,  in  hid  project 
of  a  treaty  sent  to  Mr  Adams,  reiterates  the  same  provision, 
that  all  grants  shall  be  confirmed  and  acknowledged  as  valid 
except  those  which  had  been  issued  after  the  24th  of  January 
1818,which  should  be  null  in  consideration  that  the  grantees 
had  not  complied  with  the  conditions  of  the  cessions.  1  S.  P.  87 . 

In  all  this  correspondence  we  find  Don  Onis  persisting  in 
his  claim,  that  all  grants  prior  to  the  24th  of  January  1818, 
should  be  absolutely  confirmed;  and  assigning  as  the  reason 
why  those  issued  subsequent  to  that  date  should  be  annulled, 
because  the  grantees  had  not  complied  with  the  conditions; 
and  we  find  Mr  Adams  continually  rejecting  the  proposition 
to  consider  the  grants  before  that  period  absolutely  confirmed: 
and  yet  it  is  now  insisted  that  all  such  are  confirmed  by  the 
treaty.  This  subsequent  negotiation  shows  that  the  article,  as 
it  now  stands,  was  put  into  that  shape  expressly  for  the  pur- 
pose of  guarding  against  such  construction,  and  with  the  under- 
standing, both  of  Don  Onis  and  Mr  Neuyille,  who  acted  in  his 
behalf  during  a  part  of  the  negotiation,  that  the  grants'of  land 
dated  before  as  well  as  after  the  24th  of  January  1618,  were 
annulled,  except  those  upon  which  settlements  had  been  com- 
menced, the  completion  of  which  had  beefi  prevented  by  the 
circufflstanees  pf  Spain  and  the  recent  revolutions  in  Europe. 
It  is  unnecessary  for  roe  to  state  more  particularly  this  corres- 
pondence; the  result,  as  above  stated,  will  be  found  fully  sup- 
ported by  a  reference  to  the  correspondence  in  the  first  volume 
of  State  Papers,  pp.  13,  25,  26,  34,  46,  68,  74,  75.  There 
ean  be  no  doubt  that  such  was  the  understanding  of  Don  0  is 
and  Mr  De  Neuville;  and  Mr  Adams,  in  a  letter  to  our  minis- 
ter  in  Spain,  whilst  the  treaty  was  pending  before  the  king 
for  ratification,  states  that  the  reasons  why  the  grants  to  the 
duke  of  Alagon  and  others  were  not  excluded  by  name,  were- 
1,  conformably  to  the  desire  of  Mr  Onis  to  save  the  honour 
of  the  king;  and,  2,  because  from  the  despatches  of  Mr  Erving 
it  was  supposed  there  were  other  grants  of  the  same  kind,  and 
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mtde  udder  similtr  eireunftancet.  To  haTe  ntmed  them 
might  hiTe  left  room  for  a  presumptive  inference  in  fiivour  of 
others:  the  detcrminatioQ  was  to  exclude  them  all. 

That  the  grant  to  Arredbndo  was  made  under  similar  cir- 
cumstances, and  liable  to  the  same  objections  with  those  to 
Alsgon,  Punon  Rostro  and  Vargas,  is  most  manifest  Appli- 
cations  for  them  all  were  made  within  a  few  months  of  each 
other,  in  the  latter  part  of  the  year  1817  and  fa^^ginning  of 
1818.  and  no  settlements  made  on  either  at  the  date  of  the 
treaty:  and  to  consider  the  treaty  as  pttcluding  all  inquiry 
into  the  validity  of  this  grant,  appears  to  me  directly  in  the 
face  of  the  very  words  of  the  treaty,  and  most  manifestly 
against  the  clear  understanding  of  those  by  whom  it  was  made: 
and  such  is  the  construction  given  to  this  article  by  this  court 
in  the  case  of  Foster  and  Elam  v«  Neilson,  8  Peters,  314. 

The  court  say  the  words  of  the  article  are,  **  that  all  the 
grants  of  land  made  before  the  84th  of  January  1818,  by  his 
catholic  majesty,  &c.  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  eactent  that  the 
same  grants  would  be  valid  if  the  territories  had  remained 
under  the  dominion  of  his  catholic  majesty.''  Do  these  words 
act  directly  on  the  grants  so  as  to  give  validity  to  those  not 
otherwise  valid,  or  do  they  pledge  the  faith  of  the  United 
States  to  pass  acts  which  shall  ratify  and  confirm  them?  That 
article  does  not  declare  that  all  the  grants  made  by  his  catholic 
majesty  before  the  84th  of  January  1818,  shall  be  valid  to  the 
same  extent  as  if  the  ceded  territories  had  remained  under  his 
dominion;  and  yet  this  is  the  very  construction  sought  to  be 
given  to  it  in  the  present  case*  It  does  not  say  that  those 
grants  are  hereby  confirmdd.  Had  such  oeen  its  language,  it 
would  have  acted  directly  on  the  subject,  and  would  have  re- 
pealed those  acts  of  congress  which  were  repugnan  to  it  But 
its  language  is,  that  those  grants  shall  be  ratified  and  confirmed 
to'  the  persons  in  possession,  &c.  By  whom  shall  they  be 
ratified  and  confirmed?  This  seems  to  be  the  langusge  of  con- 
tract; and  if  it  is,  the  ratification  and  confirmation  which  are 
promised,  must  be  the  act  of  the  legislature. 

Until  sucn  act  shall  oe  passed^  the  court  is  not  at  liberty  to 
disregard  the  existing  laws  on  the  subject  Congress  appears 
to  have  understood  this  article  as  it  is  understood  by  the  court 
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Boards  of  commissioners  have  been  appointed  for  East  and 
West  Florida,  to  receive  claims  for  lands,  and  on  their  reports 
titles  to  lands,  not  exceeding  acresi  have  been  confirmed 

to  a  very  large  amount 

By  the  act  of  the  8th  of  May  1822,  7th  vol.  Laws  U.  8. 
104,  sec  4  and  5,  concerning  claims  and  titles  to  land  within 
the  territory  of  Florida,  persons  claiming  title  under  any 
patent,  granu  concession,  or  order  of  surrey,  dated  previous 
to  the  84th  day  of  January  1S18,  which  were  valid  under  the 
Spanish  government,  or  by  the  law  of  nations,  and  which  are 
not  rejected  by  the  tieaty  ceding  the  territory,  are  required  to 
file  such  claim  with  the  commissioners;  and  power  is  given  to 
the  commissioners  to  inquire  into  the  justice  and  validity  of 
such  claims.  No  patent  or  grant  is  exempt  from  such  inquiry: 
and  if  they  are  absolutely  confirmed  by  Uie  treaty,  how  could 
the  justice  and  validity  of  them  be  subject  to  the  examination 
of  the  commissioners?'  And  the  same  principle  runs  through  all 
the  laws  in  relation  to  these  claims.  See  acts  of  1828,  p.  60. 
7th  vol.  Laws  V.  S.  300. 

It  appears  to  me,.therefore,  that  the  plain  letter  of  theeighth 
article  of  the  treaty,  the  clear  and  manifest  intention  of  the 
negotiation,  the  uniform  understanding  of  congress,  and  the 
opinion  .  f  this  court,  all  concur  in  the  construction,  that  grants, 
made  prior  to  the  24th  of  January  1818  arc  required  to  be 
ratified  and  confirmed  to  persons  in  the  actual  possession  of 
the  lands  at  the  date  of  the  treaty,  and  to  be  held  valid  to  the 
same  extent  only  that  they  would  have  been  binding  on  the 
king  of  Spain;  giving  to  bona  fide  grantees  in  such  actual  pos- 
session, and  having  commenced  settlements,  but  who  had  been 
prevented  by  the  late  circumstances  of  the  Spanish  nation  and 
the  revolutions  in  Europe  from  fulfilling  all  the  conditions  of 
their  grants^  time  to  complete  theni. 

If,  by  the  true  construction  of  the  tresty,  the  party  claiming 
the  benefit  of  this  article  must  show  an  actual  possession  of  the 
land  at  the  date  of  the  treaty,  it  becomes  necessary  to  inquire 
what  that  date  is.  It  was  co  iduded  and  signed  on  the  22d 
of  February  1819,  ratified  by  the  king  of  Spain  on  the  24th  of 
October  1820,  and  by  the  United  Sutes  on  the  19th  of  Feb- 
ruary 1821;  and  the  question  is,  which  of  these  periods  is  to 
be  taken  as  the  date  of  the  treaty?    I  think  the  time  the  treaty 
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was  concluded  rnd  signed,  must  be  taken  as  the  date.  The 
contracting  parties  had  in  view  the  state  ^nd  condition  of  ^hings 
at  that  time,  and  neither  could  in  good  faith  change  such  con- 
dition  so  as  to  affect  any  stipulations  in  the  treaty.  Any  other 
construction  would  open  the  door  to  fraud  and  imposition. 
Suppose  the  eighth  article,  instead  of  the  S4th  of  January  1818, 
had  said,  all  grants  of  land  made  before  the  date  of  the  treaty 
shall  be  valid;  would  that  have  made  valid  grants  issued  after 
the  treaty  was  signed,  and  before  ratified  by  the  United  Stales? 
No  one,  it  is  believed,  would  contend  for  this;  and  if  for  any 
purpose  the  date  as  fixed  by  the  instrument  would  govern,  it 
ought  in  all  cases.  The  rule  should  be  uniform,  and  not  open 
to  be  changed  for  the  purpose  of  meeting  i>articular  cases. 
The  date  as  fixed  in- the  instrument  is  the  only  certain  period: 
the  time  of  ratification  is  altogether  uncertain.  Changes  may 
take  place  between  the  two  periods,*  materially  affecting  the 
negotiation,  and  the  ratification  may  be  delayed  for  the  express 
purpose  of  acco  nplishing  some  such  object. 

The  true  rule  on  this  subject  is  laid  down  by  Mr  Justice 
Washington,  in  the  case  of  Hylton  v.  Brown,  1  Wash.  C.  C. 
B.  did;  that  the  treaty,  when  ratified,  relates  back  to  the  time 
of  signing.  The  ratification  is  nothing  more  than  evidence  of 
the  autliority  under  which  the  minister  acted.  A  government 
is  bound  to  perform  and  observe  a  treaty  made  by  its  minister, 
unless  it  can  be  made  to  appear  that  he  has  exceeded  his 
authority.  But  a  ratification  is  an  acknowledgement  Uiat  he 
was  authorised  to  make  the  treaty;  and  if  so,  the  nation  is 
bound  from  the  time  the  treaty  is  made  and  signed:  and  it  is 
worthy  of  notice,  that  in  all  the  acts  of  congress  in  relation  to 
this  treaty  it  is  referred  to  as  of  the  date  of  22d  FebnMry 
1819,  the  time  it  was  signed;  thereby  showing  the  understand- 
ing of  our  own  government  on  .the  subject  If  this  th^n  is  to 
be  taken  as  the  date  of  the  treaty,  there  is  no  pretence  that  at 
tfiat  time,  or  even  when  ratified  by  the  king  of  Spain,  any 
settlement  had  been  made  or  possession  taken  of  any  part  of 
this  tract  It  is,  therefore,  in  my  opinion,  a  case  not  coming 
within  the  saving  provision  in  the  eighth  article  of  the  treaty. 

But  if  the  time  of  ratification  is  assumed  as  the  date  of  the 
treaty,  no  possession  of  the  land  had  then  been  taken,  within 
any  reasonable  construction  of  the  treaty.    WiUiam  li.  Hall 
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testifies  that  he,  with  two  men,  by  the  name  of  Smith  and 
Lanman,  went  to  Alachua,  on  the  7th  of  November  1820,  and 
bejpn  to  clear  some  land  and  erect  some  building  That  hd 
soon  after  went  to  St  Augustine,  where  he  was  taken  sick  and 
remained  some  time.  That  on  returning  to  Alachua,  he  found 
some  persons  there,  employed  by  Mitchell  and  Arredondo^ 
who  were  personally  disagreeable  to  him^  and  he  abandoned 
the  project  and  settlement  (record  189);  and  what  became  of 
the  others  does  not  appear — they  must  have  abandoned  also: 
for,  William  H.  Simmons  testifies  (record  174,  176),  that  he 
was  at  Alachua  in  February  1822;  saw  five  or  six  houses; 
Wanton  was  there,  and  he  understood  had  been  upwards  of  a 
year.  That  on  his  first  visits  there  was  no  other  person 
established  there  but  Mr  Wanton,  and  some  negroes.  So  that 
in  February  1822,  one  year  after  the  ratification  of  the  treaty 
by  the  United  States,  one  white  man  and  a  few  negroes,  who, 
the  witness  understood,  had  been  there  upwards  of  a  year, 
were  the  only  persons  on  the  land:  and  this  is  claimed  to  be  a 
possession  of  nearly  thre^  hundred  thousand  acres  of  land, 
within  the  meaning  of  a  solemn  treaty.  This  view  of  the  case 
renders  it  unnecessary  for  me  to  enter  upon  the  inquiry  re- 
specting the  authority  of  the  intendant  Ramirez  to  make  the 
grant  in  question,  or  whether  the  conditions  contained  in  it 
have  been  performed,  or  in  any  way  dispensed  with  or  dia- 
charged. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the 
court  ought  to  be  reversed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastern  district  of 
Florida,  and  was  argued  by  counsel.  On  consideration  where- 
of, this  Court  is  of  opinion  that  there  is  no  error  in  so  much 
of  the  said  decree  as  determines  that  the  claim  is  -^alid  and 
ougbt  to  be  confirmed;  and  this  Court  doth  affirm  so  much 
thereof,  and  doth  decree  that  the  title  of  the  claimants  is  valid 
according  to  the  stipulations  of  the  treaty  between  the  United 
States  and  Spain,  dated  the  82d  day  of  February,  Anno 
Domini  1819,  the  laws  of  the  United  States  in  relation  there, 
to,  the  laws  of  nations,  and  of  Spain.     And  this  Court  pro* 
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eeediDg  to  nrnder  such  decree  as  the  said  superior  eoort  oag^ 
to  have  done,  doth  finally  order,  determiDe  and  decree,  that  so 
miich  of  said  decree  as  directs -the  land  embraced  in  the  grant 
of  Don  Alexandre  Ramirez,  the  intendant  of  Caba,  to  Don 
Fernando  de  la  Masa  Arredondo  7  Hijo,  dated  the  Md  daj  of 
December,  Anno  Domini  1817,  to  be  laid  off  «in  a  squarei 
tract,  containing  two  hundred  and  eighty-nine  thousand  Ax 
hundred  and  forty-five  and  five-sevenths  acres  of  Englirii  mea- 
surement, the  centre  thereof  being  the  known  spaif  mono* 
ment  or  marked  tree,  at  or  near  the  house  at  present  the 
dwelling  of  Edward  M  Wanton;  said  spo/,  monum<:nt  or 
marked  tree,  to  be  ascertained  by  the  surveyor,  who  under 
the  law  shall  survey  the  said  tract,^'  be  and  the  same  is  hereby 
reversed  and  annulled*  And  this  Court  doth  fiiriJier  and 
finally  order,  adjudge  and  decree,  that  the  said  land  be  laid  off 
in  a  square  form,  conuining  two  hundred  and  eighty-nine 
thousand  six  hundred  and  forty-five  and  five-sevenths  acres^ 
English  measure,  the  centre  whereof  to  be  a  place  known  as 
Alachut,  inhabited  in  other  ^mes  by  a  tribe  of  Seminole  In- 
dians. And  the  centre  of  said  place,  known  aa  Alachua,  to  be 
considered  as  the  centre  of  the  grant 
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FiiKKx  Oassies,  Platntxpp  in  Erbor  v.  Jeah  Gabsiss  B^x- 

LONy  Devendant  in  Error. 

The  petition  filed  in  the  district  court  of  the  United  Stitef  orLoaisiaoe,  illegedp 
tbit  the  defendant  had  caused  himself  to  be  naturalized  an  American  citixen, 
and  that  he  was,  at  the  time  of  the  filing  of  the  petition,  residing  in  the  perish 
of  West  Baton  Rouge.  Held,  that  this  was  equl? alent  to  an  tTernenl  tlvit  tbn 
defendant  Is  a  citizen  of  Ibe  state  of  Louisiana. 

A  citizen  of  the  United  Stales,  residing  In  any  state  of  the  anion.  Is  •  eitisen  ef 
that  stale. 

The  auihorilic-;,  on  the  qucsaon  of  the  Jurisdictioa  of  the  courts  of  the  United 
States  on  the  allegation  of  citizenship,  in  proceedinp  hi  ihoee  courts,  havt 
gone  u  far  in  limiting  the  jurisdiction  of  those  courts  u  It  would  be  reason- 
able and  proper  to  go. 

ERROR  to  the  district  court  of  the  United  SUtes  for  the 
eastern  district  of  Louisiana* 

This  case  came  before  the  district  court  of  the  eastern  dia- 
triet  of  Louisiana,  on  a  petition  filed  in  November  1829,  by 
Jean  GassieiS' Ballon,  for  the  recovery  of  the  proceeds  of  certain 
goods,  left  in  the  bands  of  his  son  Pierre  Gassies  for  sale,  and 
for  a  balance  of  an  account  arising  out  of  the  sale  of  theaaid 
goods,  and  other  transactions  between  them. 

The  petitioner  described  himself  in  the  petition  as  a  resident 
of  the  city  of  Barsac^  and  a  French  citizen  of  the  kingdom  of 
France,  and  now  in  the  parish  of  Baton  Rouge,  intending  to 
return  to  France  as  soon  as  the  settlement  of  his  afiairs  Would 
permit 

The  defendant,  Pierre  Gassies  his  son,  was  described  <<as 
DOW  residing  in  the  parish  of  West  Baton  Rouge,  where  the 
said  Pierre  Gassies  caused  himself  to  be  naturalized  an  Ameri- 
can  citizen/' 

The  defendant  appeared  to  the  suit,  and  after  a  plea  of  no 
cause  of  action,  which  was  overruled  by  the  court,  the  cause 
was  tried  by  a  jury,  and  in  February  1830,  a  verdict  was  ren- 
dered for  the  petitioner  for  three  thousand  one  hundred  dollars, 
for  which  sum  the  district  court  entered  judgment  in  his  favour. 

The  defendant  prosecuted  this  writ  of  error. 

The  ca«e  was  argued  by  Mr  Taney  for  the  plaintiff  in  error; 
and  by  Mr  Key  for  the  defendant. 
Vol.  VI.— 4  V 
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For  the  piftintiff  it  was  contended,  that  there  was  not  a  mif- 
ficient  averment  in  the  pleadings,  that  Pierre  Gassies  was  a 
citizen  of  Louisiana,  so  a^  to  sustain  the  jurisdiction  of  the 
district  court  of  the  United  States. 

The  averment  is,  that  the  plaintiff  in  error,  the  defendant 
below,  **  is  now  residing  in  the  parish  of  West  Baton  Rouge, 
where  the  said  Pierre  Gassies  caused  himself  to  b^  naturalized 
an  American  citizen." 

To  show  that  this  was  JOt  a  sufficient  description  of  the  de-, 
fendant  to  give  the  courts  of  the  United  States  jurisdiction,  the 
following  eases  were  cited.  Coxe's  Digest,  434.  3  Dall.  382. 
4  Dall.  11.  1  Cranch,  343.  2  Cranch,  9,  126.  5  Cranch> 
903.    6  Wheat  450. 

Mr  Key,  for  the  defendant  in  error.  •  The  averment  is,  that 
the  defendant  in  the  district  court  resides  in  the  parish  of 
West.Baton  Rouge,  where  he  has  caused  himself  to  be  natu- 
ralized as  an  American  citizen.  He  is  then  a  citizen  of  the 
United  States/  made  so  by  naturalization,  and  residing  in 
Louisiana*  This  makes  him  a  citizen  of  Louisiana;  he  became 
so  by  residipg  in  that  state.  Cited,  3  Wash.  C.  C.  R.  546. 
1  Pafne^  550.     Gordon's  Digest,  870. 

Mr  Chief  Justice  MjiasHAXX  delivered  the  opinion  of  the 
Court 

In  this  case  the  court  is  of  opinion  that  the  jurisdiction  can 
be  sustained.  The  defendant  in  error  is  alleged  in  the  pro* 
ceedings  to  be  a  citizen  of  the  United  States,  naturalized  in 
Louisiana,  and  residing  there.  This  is  equivalent  ta  an  aver- 
ment that  he  is  a  citizen  of  that  state.  A  citizen  of  the  United 
States,  residing  in  any  state  of  the  union,  is  a  citizen  of  that 
state. 

The  authorities  on  this  question  have  gone  far  enough;  and 
this  court  is  not  dfsposed  to  narrow  any  more  the  limitations 
which  have 'been  imposed  by  the  decided  cases.  They  have 
gone  as  far  as  it  would  be  reasonable  and  proper  to  go.  The 
judgment  of  the  district  court  of  Louisiana  is  affirmed. 
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Daniel  F.  Strothsb,  PLAiirrirp  in  Ebaor  y.  John  B.  C. 

Lucas,  Detiindant  in  Error. 

It  18  •  genettl  rule  Ihit  evidence  by  comperisoo  ofhtode  if  net  idmlnible  when 
the  witncM  bte  hid  oo  prcviouf  koowledf^  ef  the  htnd-writing,  but  It  culled 
upon  to  tettify  merely  from  a  compaiison  of  bands.  Tbere  may  be  casee 
where,  from  the  antiquity  of  the  writing.  It  it  Impotitible  for  any  ItTinic  wltneat 
to  iwear  that  be  erersaw  the  party  write.  Compaiifon  of  hand-wriUn|[  with 
documents  in  a  known  hand-wiitinfi;,  haire  been  admitted.  But  theae  are  ex- 
traordinary inatancea  arialng  from  the  nece»tity  of  the  case. 

Foreign  laws  should  be  proved:  the  court  cannot  be  charged  with  knowledge  of 
foreign  laws. 

It  was  objected  that  the  claim  of  the  plaintiff  in  error,  which  was  for  two  arpens 
of  land  adjoining  the  city  of  S(  Louis,  Missouii,  was,  from  his  own  showing, 
no  more  than  an  equitable  right,  for  which  an  action  of  ejectment  would  not 
lie.  There  is  in  the'  state  of  Missouri,  an  act  of  the  legislature  regulating  the 
•clion  of  ejectment,  and  enumerating  various  daases  of  cases  of  claims  to  lands 
where  the  action-  will  lie,  among  which  is  a  claim  under  any  French  or  Spanish 
grant  warrant,  or  order  of  survey,  which,  prior  to  the  10th  of  March  1804,  had 
been  surveyed  by  proper  authority,  under  the  French  or  Spanish  govemniftntSy 
and  recorded  according  to  the  custom  and  usages  of  the  country.  This  wouM 
reem  broad  enough  to  embrace  the  claim  in  question,  and  authorise  the  rigb 
to  be  tried  in  an  action  of  ejectment.  Qumre,  if  under  this  law,  an  ejectment 
cculd  be  maintained  on  an  equitable  title  In  the  courts  of  the  United  States.  In 
the  state  of  Missouri. 

Construction  of  the  act  of  congress  of  2  March  1605,  entitled  ^*  an  act  for  asetr- 
taining  and  adjusting  ilie  tides  and  claims  to  land  within  the  territory  of  Orleans 
and  the  district  of  Louisiana,"  passed  March  2, 1806;  and  of  the  fourth  section 
of  an  art  respecting  claims  of  land  In  the  territories  of  Orleans  and  Louisiana," 
pasaed  March  8, 1807. 

ERROR  to  the  district  court  of  the  United  States  for  the  dis- 
trict  of  Missouri. 

This  was  an  action  of  ejectment  in  the  district  court  of  Mis- 
souri, brouglit  by  Daniel  F.  Strother  of  Kentucky,  against 
John  B.  C.  Lucas  of  Missouri,  to  recover  a  tract  of  land,  par- 
ticularly described  in  the  declaration,  containing  eighty  arpens, 
adjoining  the  city  of  St  Louis.  The  defendant  pleaded  the 
general  issue,  and  the  cause  was  tried  at  the  September  term 
1890,  when  there  was  a  verdict  for  the  defendant,  and  judgment 
rendered  thereon;  to  reverse  which,  this  writ  of  error  is  p^se- 
cuted.  The  record  contains  a  bill  of  exceptions,  which  sets  out 
at  large  all  the  testimony  given  at  the  trial,  and  the  decisions  of 
the  court,  which  were  excepted  to. 
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The  premises  in  dispute  eonstst  of  two  common  Jield  loU^ 
of  one  by  forty  arpens  each.  The  common  field  of  St  Louis 
(of  which  the  premises  in  question  are  a  part)  is  a  largp 'tract 
of  land  lying  immediately  west  of  the  former  boundary  of  the 
town  of  St  Louis,  and  e^itcnding  for  some  distance  north  and 
south  of  it  The  lots  are  parallelograms,  of  one  or  more  ar- 
pens in  front,  and  expending  westward  to  the  uniform  depth 
of  forty  arpens.  The  common  field  was  separated  from  the 
town  and  town  lots,  by  a  fence  extending  the  whole  length  of 
the  eastern  front;  there  were  no  division  fences,  though  the 
lots  were  held  and  cultivated  separately,  and  each  proprietor 
was  bound  to  keep  up  the  fence  in  front  of  his  lot  The  wit- 
nesses, when  speaking  of  these  lots,  use  the  term  one  arpen, 
two  arpens,  &c.,  meaning  always  the  front  of  the  lot  spoken 
of,  and  the  depth  must  be  understood  to  be  forty  arpenst  thus 
a  lot  of  one  by  forty  arpens,  is  ealled  one  arpen,  &c. 

The  facts  of  this  cause  arc  these:  some  time  in  the  year 
1772,  Don  Manuel  Duralde  surveyed,  i^d  laid  off  into  lots, 
the  common  field  of  St  Louis.  It  does  not  appear,  however, 
that  he  was  an  oflBcial  surveyor,  nor  does  any  authority  for  the 
survey  appear.  Among  the  lots  laid  off  were  the  tWo  men- 
tioned in  the  plaintiff's  declaration.  One  of  these  appear  to 
have  been  surveyed  for  Joseph  Gamaehe  and  the  other  for 
Sene  Kiercereau.  These  surveys  are  shown  by  two  docu- 
ments set  forth  in  the  bill  of  exceptions,  as*  extracts  from  the 
Litnrt  ierrierif  purporting  to  be  a  registry  of  the  returns  made 
by  Duralde.  In  the  margin  of  the  registry  of  the  survey  for 
Kiercereau,  are  these  words:  <H798,  St  Cir,  1  arpen''  and 
on  the  margin  of  the  registry  of  the  return  of  Ganiache's  sur- 
vey, these  words  are  found:  <<  1793,  St  Cir,  1  arpen;  and 
a  memorandum  in  French,  which  rendered  into  English  is  as 
follows:  <<  the  name  of  ^id  Gamaehe  is  Baptiste  instead  of 
Joseph.''  There  was  also  some  other  evidence  given  at  the 
trial  to  establish  the  fact,  that  the  person  for  whom  the  sur- 
vey was  made  was  not  Joseph,  but  Baptiste  or  John  Baptisto 
G-imachc;  the  lots,  thus  surveyed,  adjoined  each  other,  that  of 
Gam<iche  being  oh  the  north  and  Kiercereau's  oa  the  south; 
the  northern  lot  was  bounded  on  the  north  by  a  lot  of  Bissonet, 
alias  Bijou,  and  the  southern  on  the  south  by  a  lot  of  Bequette. 

On  the  9th  .T-inuary  1773,  John  Baptiste  Gamaehe,  by  deed 
of  exchange,  conveved  to  Louis  Chancillier,  the  northern  half 
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of  the  northern  lot;  and  on  the  6th  of  April  1781,  a  deed  was 
executed  by  one  Marie  Rencux  Robillar,  purporting  to  con- 
vey to  Louis  Chancillier,  the  southern,  or  Kiercereau's  lot. 
In  the  body  of  this  deed,  Rene  Kiercereau  is  stated  to  be  t 
subscribing  witness,  and  there  is  a  signature  to  the  deed  as 
such,  alleged  to  be  his.  There  is  also  some  evidence  to  show 
that  the  whole  name  of  the  grantor  was  not  written  by  herself; 
both  tlfese  deeds  were,  however,  admitted  as  evidence.  Chan- 
cillier  cultivated  a  part  of  the  two  lots  until  his  death>  which 
happened  in  178.5;  that  is  to  say,  he  cultivated  the  whole  front 
of  the  southern  lot,  and  the  southern  half  of  the  northern  lot, 
to  the  extent  of  t  few  arpens  in  depth.  On  the  8th  of  June 
1785,  after  the  death  of  Chancillier  an  inventory  of  his 
estate  was  taken,  and  among  the  items  is  found  one  arpen  and 
a  half  of  land  in-  the  common  fields,  which  was  admitted  to 
have  been  regularly  sold  to,  and  all  the  title  which  Chancillier 
had  Vested  in,  Madam  Chancillier  the  widow.  It  does  not 
appear  that  any  part  of  the  land  in  question  was  ever  occupied, 
possessed  or  cultivated  after  the  death  of  Chancillier,  by  any 
body  claiming  under  him.  The  widow  remained  about  two 
years  at  St  Louis,  when  she  intermarried  with  on^  Beauchamp; 
and  she  and  her  husband  removed  immediately  to  St  Charles 
in  the  same  state,  and  at  a  distance  of  about  twenty  miles  from 
St  Louis,  where  Beauchamp  died.  The  widow,  some  time 
after,  was  married  to  one  Basil  Laroque,  who  died  in  1828. 
The  widow  of  Chancillier,  from  the  time  of  her  marriage  with 
Beauchamp,  until  the  commencement  of  this  suit,  resided  in 
St  Charles,  and  it  does  not  appear  that  she  claimed  the  pre- 
mises in  dispute  until  about  the  year  1818,  and,  it  was  alleged, 
not  until  she  was  urged  to  it  by  others.  On  the  12th  Sep- 
tember 1828,  she  transferred  her  claim  by  deed,  to  George  F. 
Strother,  who  conveyed  to  the  plaintiff. 

Soon  after  the  death  of  Chancillier,  and  some  time  in  the  year 
1785  or  17.86,  Hyacinth  St  Cyr  was  put  into  the  possession  of 
the  two  lots  in  question  by  the  syndic  of  the  district,  the  fence 
in  front  not  havii^  been  kept  up,  and  the  lots,  therefore,  con- 
sidered as  abandoned.  St  Cyr  soon  after  purchased  of  Gama- 
che  and  Kiercereau  their  claims;  he  continued  to  cultivate  and 
possess  both  lots  in  his  own  right,  from  the  time  of  his  first 
entry  in  1785  or  1786,  and  kept  up  his  part  of  the  fence  until  the 
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whole  common  field  inclosure  was  destroyed  in  1798  or  1799. 
In  isoi,  Auguste  Choteau  became  the  purchaser  of  the  two 
)otS|  at  the  public  sale,  of  the  effects  of  St  Cyr,  who  was  an 
insolvent  debtor:  and  in  1810,  the  two  lots  were  confirmed  to 
Auguste  Choteau  by  the  board  of  commissioners  appointed 
for  the  adju.stment  of  land  claims.  Choteau  bad,  previously 
to  the  confirmation,  conveyed  the  lots  to  the  defendant,  Jean 
B.  C.  Lucas,  who  has  been  in  the  uninterrupted  possession 
ever  since  the  year  1808.  These  are  the  material  facts  of  the 
case  a^.  they  appear  by  the  bill  of  exceptions. 

At  the  trial,  the  plaintiff  offered  sundry  depositions  to  prove 
the  signature  of  Ktercereau  as  witness  to  the  deed  of  Marie 
Reneux  Robillar.  These  depositions  were  rejected.-  It  ap- 
peared that  not  one  of  the  witnesses  vever  saw  him  write  or 
knew  his  hand  writing;  but  it  having  been  proved  that 
Kiercereau  had  been  a  chantre  in  the  Catholic  church  at  St 
Louis,,  the  witnesses  had  examined  the  register  of  the  inter- 
ments and  marriages,  and  the  name  of  Kiercereau  appearing 
subscribed  to  some  of  the  entri.es  as  witness,  they  were  asked 
to  deliver  their  opinion  ^as  to  the  signature  on  the  deed  by 
comparison  with  the  signatures  in  the  registry,  not  on(^  of 
which  was  proved  to  have  been  made  by  Kiercereau,  nor  did 
it  appear  to  have  been  a  part  of  his  official  duty  to  sign  the 
register;  and  it  did  appear  that  there  were  living  witnesses  who 
had  seen  Kiercereau  write  and  knew  his  signature;  one  of  whom 
(Pierre  Choteau)  was  actually  examined  as  a  witness  in  the 
cause. 

On  the  testimony  before  the  jury,  the  court,  on  the  prayer 
of  the  defendant,  gave  the  following  instruction  to  wit: 

If  the  jury  find  from  the  evidence,  that  the  two  eonfirma 
tions  to  Auguste  Choteau,  given  in  evidence  by  the  plaintift 
in  this  case,  are  for  the  same  land,  and  include  all  the  premises 
in  the  declaration  mentioned,  the  plaintiff  cannot  recover  in 
this  action. 

The  jury  found  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  entered  by  the  district  court  The  plaintiff  pro- 
secuted this  writ  of  error. 

The  case  was  argued  by  Mr  Benton,  with  whom  was  also 
Mr  .Taney,  for  .the  plaintiff  in  error;  and  by  Mr  Wirt  for  the 
defendant. 
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Mr  Justice  Thompson  delivered  the  opioion  of  the  Coart 

This  case  comes  upon  a  writ  of  error  from  the  district  court 
of  Missouri.  It  was  an  action  of  ejectment  for  two  arpcnc  ot 
land  in  front  and  forty  arpens  in  depth,  in  and  adjoining  the 
city  of  St  Louis  in  the  state  of  Missouri. 

The  material  question  in  the  case  arises  upon  an  instruction 
given  to  the  jury  upon  the  praj^er  of  the  defendant  below,, 
who  is  the  defendant  here. 

Upon  the  trial  no  evidence  was  given  on  the  part  of  the  de* 
fendant,  and  the  plaintiff  having  closed  ]iis  case,  the  defendant 
moved  the  court  to  instruct  the  jury  as  follows:  <<  that  if  the 
jury  find  from  the  evidence  that  thie  two  confirmations  made 
by  the  board  of  commissioners  to  Auguste  Choteau,  given  in 
evidence  by  the  plaintiff  in  this  case,  are  for  the. same  lan^, 
and  include  all  the  premises  in  the  declaration  mentioned,  the 
plaintiff  cannot  recover  in  this  action.*'  Which  instruction 
was  given,  and  the  jury  found  a  verdict  for  the  defendant 

In  the  course  of  the  trial  certain  depositions  were  offered  in 
evidence,  which,  among  other  things,  went  to  prove  the  hand 
writing  of  Rene  Kiercereau,  whose  name  appeared  as  a  witness 
to  one  of  the  deeds  which  had  been  admitted  in  evidence  (and 
who,  in  the  body  of  the  deed,  was  described  as  a  witness  of 
assistance),  by  comparing  the  hand  writing  of  the  witness  with 
the  hand  writing  of  entries  made  ia  a  certain  register  of  mar- 
riages and  interments,  alleged  to  have  been  made  by  the  wit- 
ne»;  of  which,  however,  there  was  no  direct  evidence.  The 
depositions,  so  far  as  they  went  to  prove  the  hand  writing  of 
the  witness  to  the  deed  by  comparison,  were  objected  to  and 
overruled  by  the  court,  to  which  exception  was  taken. 

It  is  a  general  rule,  that  evidence  by  epmparison  of  bandsis 
not  admissible,  where  the  witness  has  had  no  previous  know- 
ledge of  the  hand  writing,  but  is  called  upon  to  testify  merely 
from  a  comparison  of  hands.  There  may  be  cases,  where, 
from  the  antiquity  of  the  writing,  it  is  impossible  for  any 
living  witness  to  swear  that  he  ever  saw  the  party  write,  com- 
parison of  hand  writing  with  documents,  known  to  be  in  his 
hand  writing,  has  been  admitted,  Buttheee  are  extraordinary 
instances,  arising  from  the  necessity  of  the  case,  and  which  do 
not  apply  to  the  one  before  the  court.  For  there  were  living 
witnesses  examined  m  to  the  hand  writing,  and,  besides,  the 
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deed  waa  received  aod  read  io  eyideQce,  tnd  the  plaiatiff  had 
the  full  benefit  of  it  But  it  ia  aaidi  the  evidence  waa  offered 
for  the  purpose  of  identifying  the  wuneas,  and  to  show  that 
he  waa  the  original  grantee  of  Ihe  forty  arpensy  and  the  hus> 
band  of  Marie  Reneux  RobiUar;  and  being  named  in  the  deed 
aa  a  witneas  of  aaaistance,  it  operated  by  the  Spaniah  and 
French  law  aa  a  conveyance  of  hia  own  title^  theaame  aa  if  he 
had  aigned  the  deed  aa  grantor. 

There  are  twoanawera  to  be  given  to  the  objection  made  to 
the  ruling  of  the  judge  in  the  court  below,  in  the  view  now 
presented*  In  the  first  placci  that  waa  not  stated  aa  the  pur- 
pose for  which  it  waa  offered,  nor  was  it  ihown  that  auch  vrwM 
the  operation  of  the  deed  tbua  witneaaed  by  the  Spaniah  or 
French  law;  and  theae  being  foreign  lawa,  ahould  have  been 
proved.  The  court  cannot  be  charged  with  knowledge  of  fprei^pi 
hwa.  But,  in  the  accond  place,  the  record  doca  not  ahow 
that  the  judge  waa  called  upon  to  espreas  any  opinion  with 
respect  to  the  legal  effect  and  operation  of  the  deed,  or  that  the 
plaintiff  had  not  the  full  benefit  of  ita  being  conaidered  hia 
deed.  And,  indeed,  it  would  seem. from  the  course  of  the 
trial,  that  it  waa  ao  conaidered,  or  at  all  events  the  contrary 
doea  not  appear  from  any  queation  presented  lo  the  court  on 
the  subject. 

T'Wo  other  points  have  been  made  and  argued  here>  which 
do  not  appear  to  have  been  raiaed  in  the  court  below,  and 
which  will  be  very  briefly  noticed. 

It  ia  objected  on  the  part  of  the  defendant  that  the  plaintiff'a 
claim,  even  from  hia  own  showing,  is  no  more  than  an  equita- 
ble  right,  for  which  an  action  of  ejectment  will  not  lie. 

There  ia  in  the  atate  of  Miaaoori  an  act  of  the  legtdature 
regulating  the  action  of  ejectment,  and  enumerating  varioua 
classes  of  eases  of  claims  to  land,  where  the  action  wi]|  lie; 
among  which  a  claim  under  any  French  or  Spaniah  grant, 
warrant,  or  order  of  aurvey,  which,  prior  to  the  |C'h  of  March 
1804,  had  been  aurveyed  by  proper  authority  under  the  French 
or  Spaniah  governments,  and  recorded  according  to  the  cus- 
toms and  uaagas  of  the  country.     Rev.  Laws  Miss.  343. 

This  would  seem  broad  enough  to  embrace  the  claim  now 
in  question,  and  authoriae  the  right  to  be  tried  in  an  action 
of  ejectment  in  the  atate  courta.     How  far  the  icourts  of  the 
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United  States  will  adopt  such  practice, .  has  come  under  the 
consideration  of  this  court  in  several  cases,  Robinson  v.  Camp- 
bell, 3  Wheat  212;  Ue  la  Croix  v.  Chamberlain,  12  Wheat. 
599;  and  the  court  has  been  strongly  inclined  against  sustain- 
ing the  action  upon  a  mere  equitable  title,  except  perhaps 
where,  by  the  statutes  of  a  state,  a  title  which  would  other- 
wise be  deemed  merely  equitable,  is  recognized  as  a  legal  title, 
or  a  title* which  would  be  yalid  at  law.  We  do  not  mean,  how- 
ever, to  be  understood  as  expressing  any  opinion  upon  this 
question  in  the  present  case.  But  as  the  cause  has  been  tried 
upon  the  merits,  and  so  argued  here,  we  think  best  to  decide 
upon  the  merits,  without  noticing  the  objection  to  the  forms  of 
the  action. 

An  objection  rather  of  a  novel  character  has  been  made  on 
the  part  of  the  plaintiff  to  the  confirmation  of  the  title  in  Cho- 
teau,  because  the  defendant  was  one  of  the  commissioners  who 
eonfirmed  the  dliim,  and  had  purchased  the  lots  of  Choteau, 
before  the  confirmation.  On  reference  to  the  proceedings  of 
the  commissioners,  the  allegation  does  not  appear  to  be  founded 
in  iact:  although  he  was  one  of  the  commissioners,  he  did  not 
sit  with  them  when  this  claim  was  confirmed.  But  it  is  a  little 
singular  that  the  plaintiff  should  himself  give  this  confirmation 
in  evidence  in  support  of  his  own  title,  and  then  attempt  to 
impeach  it 

The  main  question  ii;  the  cause,  however,  grows  out  of  the 
instructions  gi^n  by  the  court  to  the  jury:  and  to  a  right  un- 
derstanding of  that  question,  a  brief  statement  of  the  case  as  it 
ilood  when  the  instruction  was  given  becomes  necessary. 

The  plaintiff  as  the  origin  of  his  title  gave  in  evidence  two 
certified  copies  of  entries  of  surveys  from  what  is  called  the 
Livre  Terrien.  The  one,  purporting  fp  be  an  entry  of  a  survey 
made  for  Rene  Kiercereau  of  one  by  forty  arpeos:  the  other, 
a  survey  purporting  to  have  been  made  for  Joseph  Gamache 
for  the  same  quantity.  On  the  29th  of  January  .1773,  Ga- 
mache eonveyml  to  J^ouis  Chancillier  one  half  of  the  lot  sur- 
veyed for  him,  and  on  the  6th'  of  April  1781,  Marie  Rcneux 
Robillar  (the  wife  of  Rene  Kiercercau)  conveyed  to  Louis  Chan- 
cillier the  lot  surveyed  for  him..  Chancillier  cultivated  a  part 
of  these  lots  until  his  death  in  1 785;  after  his  death,  his  widow, 
Madame  Chancillier,  became  the  purcliaser  of  the  one  and  a 
Vol.  VL— 4  W 
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half  arpens  of  land,  but  did  not  Uke  possession  of  or  cultivate 
mcse  lots;  nor  does  it  appear  that  she  laid  claim  to  them  until 
about  the  year  1818;  and  in  September  1828  she  sold  the  lots 
to  George  F.  Strother,  who  conveyed  the  ssme  to  the  plain- 
tiff.  Soon  after  the  death  of  Chanctllier,  and  some  time  in 
the  year  1785  or  1786,  Hyacinth  St  Cyr  was  put  into  pos- 
session of  the  two  lots  by  the  syndic  of  the  district,  the  fence 
in  front  not  having  been  kept  up;  and  from  the  proceedings  of 
the  commissioners  introduced  by  the  plaintiff  himself,  it  ap* 
pears  that  Kiercercaii,  on  the  23d  of  October  1793,  conveyed  to 
St  Cyr  his  claim  to  the  lot  surveyed  for  him,  and  on  the  same 
day  Gaiuache  conveyed  to  St  Cyr  his  claim  to  the  lot  surveyed 
for  him.  And  by  the  same  proceedings,  it  appears  that  at  a 
public  sale  in  the  year  1801  made  of  the  property  of  St  Cyr, 
Auguste  Choteau  became  the  purchaser  of  these  lots,  and  on 
the  11th  of  January  1808,  he  conveyed  the  same  to  the  de- 
fendant St  Cyr,  from  the  time  of  his  first  entry  on  the  lots 
in  1785  or  1786,  continued  to  cultivate  and  possess  them,  and 
keep  up  his  part  of  the  fence  until  the  whole  common  field 
inclosurc  was  destroyed  about  the  year  1796;  and  Choteau, 
from  the  time  of  his  purchase  in  1801  until  he  sold  to  the  de- 
fendant, and  the  defendant  from  the.  time  of  his  purchase,  have 
continued  to  occupy  the  same  to  the  present  time,  and  in  the 
year  1820  the  claim  to  the  two  lots  was  confirmed  to  Auguste 
Choteau  by  the  commissioners. 

From  this  statement  of  the  case,  according  to  the  plaintiff's 
own  showing,  there  is  a  regular  deduction  of  title  or  daim^ 
from  the  persons  for  whom  the  lots  were  surveyed  to  the  de- 
fendant But  it  appears  that  those  persons,  Kiereereaa  and 
Gamache,  sold  their  claim  twice;  in  the  first  place  to  Louis 
Chancillier,  under  whom  the  plaintiff  claims;  and  in  the^eeond 
plaee  to  St  Cyr,  under  whom  the  defendant  claims.  If  these 
title  papers  were  to  be  considered  independent  of  the  acts  of 
congress  and  the  proceedings  of  the  commissioners,  the  plain* 
tiff,  being  prior  in  point  of  time,  would  prevail,  so  far  as  de- 
pended upon  the  deduction  of  a  paper  title,  and  independent 
of  the  question  of  possession. 

It  becomes  necessary,  therefore,  to  inquire  bow  far  the  acts 
of  congress  apply  to  and  afiect  any  part  of  these  title  papers; 
keeping  in  mind  that  it  is  all  the  plaintifi^s  own  evidence;  be 
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having  produced  the  proceedings  before  the  commidstonersy  is 
not  now  at  liberty  to  deny  the  facts  therein  stated. 

No  grant  has  been  shown  under  which  the  plaintiff  sets  up 
his  claim;  his  title  was  therefore  incomplete,  and  by  the  fourth 
section  of  the  act  of  1S05  (3  vol.  L.  U.  S.  653),  the  person 
claiming  the  land  was  bound  to  deliver  to  the  register  of  the 
land  office,  or  recorder  of  land  titles,  within  the  district  where 
the  land  lies,  a  notice  in  writing  stating  the  nature  and  extent  of 
his  claim;  and  also  to  deliver  to  the  said  register  or  recorder, 
for  the  purpose  of  being  recorded,  every  grant,  order  of  sur- 
vey, deed,  conveyance  or  other  written  evidence  of  his  claim. 
Andlhe  law  directs  that  they  shall  be  recorded  by  th^  register 
or  recorder,  &e.  with  a  praviso,  however,  that  where  the 
lands  are  claimed  by  virtue  of  a  complete  French  or  Spanish 
grant,  it  shall  not  be  necessary  for  the  claimant  to  have  any 
oUier  evidence  of  his  claim  recorded,  than  ihe  original  grant 
or  patent,  together  with  the  warrant  or  order  of  survey  and 
the  plat;  but  all  the  other  conveyances  or  deeds  shall  be  depo- 
sited with  the  register  or  recorder,  to  be  laid  belore  the  com- 
missioners. And  the  act  then  declares  that  if  "such  person 
shall  neglect  to  deliver  such  notice  in  writing  of  hia  claim,  or 
cause  to  be  recorded  sufth  written  evidence  of  the  same,  oil 
bis  right,  so  far  as  the  same  is  derived  from  the  two  first  sec- 
tions of  the  act,  shall  become  void,  and  forever  thereafter 
barred.  If  any  doubt  should  arise  whether  the  original  right, 
claimed  in  this  case,  comes  within  the  two  first  sections  of  the 
act,  that  is  removed  by  the  act  of  1807  (4  vol.  L.  U.  S.  112), 
which  repeals  the  proviso  to  the  first  section  of  the  act  of  1805, 
and  the  power  of  the  commissioners  is  enlarged.  The  fourth 
section  declares  that  the  commissioners  shall  have  full  power 
to  doeide,  according  to  the  laws  and  the  established  usages  and 
customs  of  the  French  and  Spanish  governments,  upon  all 
claims  to  land  within  their  respective  districts,  where  the* 
claim  is  made  by  any  person  or  persons,  or  the  legal  repr^ 
aentative  of  any  person  or  persons  who  were,  on  the  20th  ol 
December  1803,  inhabitants  of  Louisiana,  and  for  a  tract  not 
exceeding  the  quantity  of  acres  contained  in  a  league  square,, 
kc.  which  decision  of  the  commissioners,  when  in  favour  of 
the  claimant,  shall  be  final  against  the  United.  States.  And 
the  time  iS' extended  for  delivering  notices  and  evidences  of 
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the  clainiy  but  declaring  that  the  rights  of  such  persons  as  shall 
neglect  so  doing,  shall,  so  far  as  they  are  derived  from  or 
founded  on  any  act  of  congress,  ever  after  be  barred  and  be- 
come void,  and  the  evidences  of  their  claims  never  after  admit- 
ted as  evidence  in  any  court,  of  law  whatever.  There  is  no 
evidence  that  notice  of  the  claim,  now  set  up,  was  ever  given 
as  required  by  these  laws;  or  that  the  deeds  from  Kiercereau 
and  Gamache  to  Chancillier  were  ever  delivered  to  be  recorded 
as  required  by  the  law.  And  Madam  Chancillier,  having 
slept  upon  this  claim  for  so  great  a  length  of  time,  from  the 
year  1785  to  1818,  there  is  every  reason  to  conclude  she  had 
abandoned  it;  and  these  deeds  cannot  now,  under  the  provi- 
sions of  these  laws,  be  received  as  evidence  of  any  right  to  be 
established  under  the  acts  of  congress.  And  it  must  have 
been  understood,  upon  the  trial,  that  the  plaintiff  sought  to 
establish  his  right  under  these  acts  of  congress,  or  he  would 
not  have  produced  the  confirmation  of  the  commissioners  as 
evidence  of  his  right  But  having  relied  upon  it  in  support 
of  his  own  claim,  he  ought  not  now  to  be  permitted  to  deny 
that  it  was  one  properly  submitted  to  the  commissioners.  Had 
he  rested  his  claim  upon  a  title  derived  from  Chancillier,  with- 
out the  aid  of  the  acts  of  congress,,  the  evidences  of  his  title 
would  not  have  been  affected  by  those  acts;  but  the  defendant 
would,  in  that  case,  have  been  fully  protected  by  his  length  of 
possession.  When,  however,  a  part  of  the  plaintiff's  evidence 
was  the  proceedings  of  the  commissioners  upon  this  very 
claim,  this  court  must  consider  the  instruction  of  the  judg^ 
as  referring  only  to  the  effect  and  operation  of  the  confirma- 
tion under  the  laws  in  relation  to  such  claims.  And  in  that 
Tiew  of  the  case  the  instruction  was  perfectly  correct 

There  is,  however,  some  obscurity  in  the  application  of  the 
instruction  given  by  the  court;  but  from  the  evidence  set  out 
in  the  bill  of  exceptions,  we  cannot  say  there  was  any  error. 
And  the  justice  and  law  of  the  case,  growing  out  of  such  a 
length  of  possession,  are  so  manifestly  with  the  judgment  ia 
the  court  below,  if  we  look  at  the  whole  evidences  on  the  re- 
cord; that  we  feel  disposed  to  give  the  most  fiiveurable  inter- 
pretation to  the  instructions  of  the  court  And  we  the  more 
readily  incline  to  think  the  light  in  which  the  instruction  is 
here  considered  was  that  in  which  it  was  understrod  on  the 
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trial,  because  the  counsel  for  the  plaintiff  in  error  has  contend- 
ed  on  the  argument  here,  that  this  confirmation  enures  to  the 
benefit  of  the  owner  of  the  claim:  that  the  commissioners 
decide  only  the  ab^tratt  right,  as  against  the  United  States, 
without  regard  to  the  person  who  sets  up  the  claim.  And  it  is 
upon  this  ground  only,  that  the  plaintiff  would  have  introduced 
in  evidence  the  decision  of  the  commissioners  which  was  di- 
rectly against  his  own  right;  he  thereby  probably  expecting 
to  destroy  the  effect  of  the  adverse  possession,  and  make  the 
possession  as  well  as  the  confirmation  of  the  commissioners 
enure  to  his  benefit  But  this  view  of  the  case  cannot  be  sus- 
tained; and  the  judgment  of  the  court  below  must  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  for  the  district 
of  Missouri,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  adjudged  and  ordered  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 


^   I 
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Ex  Parte  Martha  Bradstbeet,  in  the  matter  op  Mar- 
tha Bbadstreet,  Demahoast  v.  Apollos  Cooper  et  al. 
Tbnahts.* 

MR  JONESi  of  counsel  for  the  demandant  in  the  above  named 
cases,  moved  the  court  for  a  rule  to  be  granted,  to  be  served 
on  the  district  judge  of  the  district  court  of  the  United  Slates 
for  tlie  northern  district  of  New  York,  commanding  him  to 
be  and  appear  before  this  court,  either  in  person  or  by  an 

July  20, 18SS. 
*  Sir-^I  take  the  liberty  to  incloie  t  copy  of  the  clerk'f  entry  ol'  the  cum  «*  £i 
perte  Merthe  Bradetreet/'  aod  lo  ukif  you  diatented  fiom  the  order  of  the  couit 
in  the  eeie. 
I  ebell  be  obliged  by  the  return  of  the  pepor. 

I  ain  your  obedient  ier%*antt 

RICHARD  PKTERS,  lUporter,  4t. 
Mr  JUSTICE  BALDWIN. 

Philadelphia,  2Ul  July  1S32. 

8i^— In  the  eaae  Ei.  parte  Bradatreet  v.  Cooper  et  al.,  on  the  motion  by  Mr 
Jonea  for  a  niandamua  to  the  diatrtct  court  of  the  northern  diatrict  of  New  Yorka 
I  diaaented  from  the  order  of  the  court  in  the.folloiffng  iei»pectf. 

1.  In  ordering  the  auiti  to  be  reinattted. 

a.  Requiring  the  court  to  permit  amendmentti  to  be  made. 

The  ground  of  my  diasent  waa,  that  a  mandamua  waa  not  a  proper  remedy, 
that  the  dismiaaion  of  a  fuit  for  want  of  Jurisdiction  waa  a  final  judgment,  on 
which  a  writ  of  error  could  be  brought;  but  that  the  supreme  court  had  no  power 
to  laaoe  a  mandamua  in  auch  a  caae,  the  judgment  being  strictly  a  judiciel  act, 
and  that  though  an  appellate  court  could  direct  amendmenta.  It  could  only  do  ao 
when  a  caie  waa  before  them  by  writ  of  error  or  appeal. 

It  waa  atated  in  the  affidavit  that  the  court  had  actually  rendered  a  judgment 
of  dismiaaion  for  the  want  of  jurisdiction,  but  that  there  was  no  entry  of  it  on  the 
record,  aod  that  the  judge  h^d  neglected  or  refused  «n  application  to  direct  it  to 
be  done.  I  had  no  doubt  that  this  was  a  proper  caae  for  a  rule  lo  ahow  cause 
why  a  mandamus  sliould  not  issue  directing  the  entry  ol  such  judgment  aa  liad 
been  rendered  by  the  court,  ao  aa  to  give  the  plaintiff  the  benefit  of  a  writ  of 
error.    My  opinion  waa  confined  to  this  subject  matter. 

The  order  of  the  court,  of  which  you  inclosed  me  a  copy  in  your  note  of  to<4ay» 
which  la  herewith  returned,  waa  not  ahown  to  me  at  the  time  it  waa  made;  end 
ttDtU  to-day  I  waa  not  aware  of  ila  extent  on  the  l4st  point,  embraclitg  matter* 
Dot  taken  Into  eonaideiatlon  by  me. 

Youis,  Ilc. 

HENRY  BALDWIN. 

RICHARD  PETERS,  Eaquire, 

Reporter  of  Supreme  Court 


JANUARY  TERM  183«.  775 

[Ex  Parte  Brtdalraet] 

attorney  of  this  court  on  the  first  day  of  the  next  January  term 
of  this  court,  to  wit,  on  the  second  Monday  of  January,  anno 
domini  1833|  to  show  cause,  if  any  he  have,  why  a  mandamus 
should  not  be  awarded  to  the  said  district  judge  of  the  northern 
district  of  New  York,  commanding  him, 

1.  To  reinstate,  and  proceed  to  try  and -adjudge,  according 
to  the  law  and  right  of  the  case,  the  several  writs  of  right 
•and  the  mises  thereon  joined,  lately  pending  in  said  court,  and 
said  to  have  been  dismissed  by  order  of  said  court,  between 
Martha  Bradstreet,  demandant,  and  Apollos  Cooper  et  al. 
tenant&. 

2.  Requiring  said  court  to  admit  audi  amendmenta  in  tiie 
form  of  pleading,  or  such  evidence  as  may  be  necessary  to  aver 
or  to  ascertain  the  jurisdiction  of  said  court  in  the  several  suits 
aforesaid. 

3.  Or  if  sufficient  cause  should  be  shown  by  the  said  judge 
on  the  return  of  this  rule,  or  should  otherwise  Appear  to  this 
court,  against  a  writ  of  mandamus  requiring  the  matters  and 
things  aforesaid  to  be  done  by  the  said  judge,  then  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  from  this  court, 
requiring  the  said  judge  to  direct  and  cause  full  records  of  the 
judgments  or  orders  of  dismission  in  the  several  suits  aforesaid, 
and  of  the  processes  of  the  same  to  be  duly  made  up  and  filed, 
so  as  to  enable  this  court  to  re-examine  and  decide  the  grounds 
and  merits  of  such  judgments  or  orders  upon  writs  of  error, 
such  records  showing  upon  the  face  of  each  what  judgments  or 
final  orders  dismissing,  or  otherwise  definitively  disposing  of 
said  suits,  were  rendered  by^the  said  district  court,  at  whose 
instance,  upon  what  grounds,  and  what  exceptions  or  objec- 
tions  were  reserved  or  taken  by  said  demandant,  or  on  her 
behalf,  to  the  judgments  or  decisions  of  the  said  district  court 
in  the  premises,  or  to  the  motions  whereon  such  judgments  or 
decisions  were  found;  and  what  motion  or  motions,  applica- 
tion or  applications,  were  made  to  said  court  by  the  demandant, 
or  on  her  behalf;  and  either  granted  or  overruled  by  said  dis« 
trict  court,  both  before  and  after  said  judgments  or  decisions 
dismissing  or  otherwise  finally  disposing  of  said  suits;  espe- 
cially what  motions  or  applications  were  made  by  said  de- 
mandant or  on  her  behalf  to  said  district  court,  to  be  admitted 
to  amend  her  counts  in  the  said  suits,  or  to  produce  evidence 
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to  esUblifh  the  value  of  the  landf,  &c  demanded  in  aach 
counta,  together  with  all  the  papers  filed,  and  proceedings  had 
in  aaid  aaita  respectively* 

On  consideration  whereof^  it  is  now  here  considered  and 
ordered  by  this  court,  that  the  rule  prayed  for  be,  and  the  aame 
ia  hereby  granted,  returnable  to  the  first  day  of  the  next  Jan- 
uary  term  of  this  court,  to  wit,  on  the  second  Monday  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-three.    Per  Mr  ChitfJuiiice  MarshaU. 


Yhx  Uhxtxd  Statxs,  Plaintiff  ▼.  Zalxoxav  Phillips. 

Afttr  t  writ  cf  enor  had  been  takeo  out  to  ibif  coart,  la  an  iDdieUDMitfoond  tnd 
tridd  in  Uie  drciilt  eouit  for  dio  etttera  district  of  Pomwjrlrania,  t  nollo  pro- 
•oqai  wti  ootered  in  that  court,  bjr  order  of  the  proaident  of  the  Uidtod  Statoa, 
and  a  copjr  of  tlie  aame  ha?iDf  been  filed  in  the  ofilce  of  the  clerk  of  tbe  au- 
preme  coorf ,  tbe  coort«  on  notion  of  tbe  tttomey*general,  diamiaaed  tbe 


MR  ATTORNEY-GENERAL,  of  counsel  for  the  plaintilT, 
having  informed  the  court  that  a  nolle  prosequi  had  been  entered 
in  this  cause  in  the  circuit  court  of  the  Untied  States  for  the 
eastern  district  of  Pennsylvania,  agreeably  to  instruction  from 
the  president  of  the  United  States,  of  which  a.  copy  has  been 
filed  in  the  office  of  the  clerk  of  this  Court,  and  which  wu 
read  in  open  Court,  now  here  moved  the  Court  to  diamias 
thia  cause;  on  consideration  whereof,  it  is  ordered  by  this 
Court,  that  this  cause  be,  and  the  same  is  hereby  dismissed. 
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VziTCH  AND  Co.  y.  The  Fa&mxbs  Bake  of  Alulaitdbia. 

Appeal  dltmiffed;  the  appelleM  having  fiitlad  to  lodge  a  tiaiiicripf  of  0m  rtconi 
of  the  caute  with  the  dark  of  the  court,  agreaabQr  to  the  ruloa  of  the  eoort,  and 
the  appeal- bond  and  aeearity  not  having  been  given. 

ON  motion  of  Mr  Swann,  of  counsel  for  the  complainant 
and  appellee  in  this  cause,  and  a  certificate  of  the  clerk  of  the 
circuit  court  of  the  United  States' for  the  district  of  Columhia, 
holden  in  and  for  the  county  of  Alexandria,  stating,  <<  that  at 
a  court  continued  and  held  for  the  said  district  and  county  the 
24th  day  of  November  1890,  the  defendants  prayed  an  appeal 
from  the  decree  of  the  court  pronounced  in  this  cause  to  the 
next  Supreme  Court  of  the  United  States  which  was  granted, 
upon  giving  bond  and  security  in  the  sum  of  two  hundred  dol- 
lars, to  be  approved  by  one  of  the  judges  of  said  court;  and 
further  certifying  that  the  said  bond  and  security  had  not  been 
given,  nor  had  a  transcript  of  the  record  been  ordered,'*  having 
been  filed;  and  the  said  appellants  having  failed  to  lodge  a  tran- 
script of  the  record  in  said  cause  with  the  clerk  of  this  Court, 
agreeably  to  the  rules  of  this  Court:  it  is  now  here  ordered  and 
adjudged,  that  this  cause  be  docketed,  and  that  the  said  appeal 
be,  and  the  same  is  hereby  dismissed. 


BOTCE  BT  AL.  V.  FsLIt  GaUHBT. 

The  tranicript  of  the  record  flhowed  that'so  appeal-bond  waa  taken  or  approved 
by  ihe  j^ce  who  algnei  the  ciution  in  the  cavae.  The  appeJt"  waa  ditaiiMod. 

ON  consideration  of  the  motion  made  in  this  cause  by  Mr 
Key,  of  counsel  for  the  appellee,  on  a  prior  day  of  the  present 
term  or  this  Court,  to  wit,  on  Saturday  the  28th  instant,  to 
dismiss  this  cause  on  the  ground  that  it  appears  from  the  tran- 
script of  the  record  in  this  cause,  that  no  appeal*bond  was 
taken  or  approved  by  the  judge  signing  the  citation  in  said 
eause,  it  is  now  here  ordered  and  adjudged  by  this  Cour^  that 
for  the  reason  aforesaid  this  appeal  from  tiie  circuit  court  of  the 
United  States  for  the  district  of  West  Tennessee  be,  and  the 
same  is  hereby  dispiissed. 
Vol.  VI.— 4  X 


ERRATA. 

Ia  Tot.  v.,  in  Ibt  CMS  of  Cttheart  •!  ftL  t.  Robiatoo,  ptgc  tSX  and  ia  dbe 
of  Hawkiof  ct  al.  t.  Btmey'f  LatMe,  ptge  461,  Mr  Jmiim  BiJdwIa  it  «!•- 
Mootly  fUlad  to  b«f«  dltimtcd. 

TImm  MfMt  w«f«  comctod  In  ton*  copiet  of  tlio  voiumo  by  ftprlniiaf  dio 
ptfoo  ivwiiicli  Iboy  oiUt. 
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PRINCIPAL    MATTERS. 


ACTION. 

1.  Wbero  BMBoy  b  wioDgfal^iUd  illof  tOy  exaetod.  It  to  neeirtd  wlthoot 
•ny  kgil  right  or  tothority  to  rocalve  it;  and  Iho  tow,  tt  the  very  tino 
of  payment,  emtoo  the  obligation  to  rafmid  It.  A  notieo  to  tecofor  \mtk 
the  oooey  doof  not  evtn  in  aucb  caiea  eraato  tbo  right  to  recover  It 
back;  that  reauHa  from  tho  illegal  exaction  of  it:  and  the  notice  may 
•erre  to  rebot  the  intofence  that  it  wae  a  Tolimtary  payment,  or  mado 
through  mtotake.  Th€  Bemk  of  the  Uniltd  Statu  w.  The  Bank  rf 
Washington,    8. 

2  Under  the  act  of  the  legitlatnre  of  North  Caraliniy  In  force  In  Tenqpiaee^ 
the  IndorMO  of  a  promiaa6ry  note  may  Iviog  an  action  of  debt  on  a 
promiatory  note  held  by  him.    Kirkman  t.  HamiUon  and  othen.    2Q. 

S.  The  ptyeea  of  a  promlaaory  note  diairn  in  Tenneaaee,  having,  before  the 
note  became  due,  removed  to  Atobama,  conld  have  proeecnted  a  ault  on 
the  note  in  the  circuit  court  of  the  United  Statea  for  the  dittrlct  of 
Teonetaee;  and  the  indoneea  of  the  note  were  entitled  to  emiain  a  ault 
in  that  court,  under  the  etoventh  tection  of  the  }udidary  act  of  1789. 

AGENT. 

Where  an  agent  received  ihe  amount  of  a  debt  doe  on  a  judgment  on  which 
an  eieculion  had  toaued,  and  bnmediately  paid  it  orer  to  the  principal, 
although  a  verbal  notice  was  given  to  him  by  the  defeod^Dtfl  when  the 
money  waa  paid  that  It  was  hitended  to  tue  out  a  writ  of  error,  to  re- 
verae  the  judgment,  which  waa  afterwarda  done,  and  the  judgment  re- 
veraed;  the  agent  waa  not  held  llabto  to  repay  the  money.  Sank  of  the 
United  States  v.  The  Bank  of  JVaehington.    8. 
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AGREEMENT. 

1.  AotgraeoMat  by  ^  pictident  tod  cashier  of  Mm  Btnk  of  tbo  Unitod  Slaloi 
tbtt  the  iodortor  of  a  promiMOiy  note  tball  not  be  liable  or  bts  iodorae* 
meot,  doea  not  biod  the  book.  It  ia  not  tbo  duty  of  tbo  caabier  and 
proaldent  to  make  auch  cootraeti;  oor  ba?e  tbey  the  power  to  bind  the 
bank,  except  in  thedlaehaifo  of  i^elr  ordinary  dutiea.  All  diaeouoti  ate 
made  under  tho  authority  of  the  directofa,  and  it  ia  for  them  to  5x  any 
eonditiooa  which  may  bo  proper  in  loaning  money.  Bank  qf  the  United 
8tMU»  T.  Jhmm,    ftl. 

t.  After  a  eult  waa  Inatitutod  In  the  cireolt  court  of  tho  United  Statea  of 
Maiyteod,  by  dtfaene  of  Louialana  agaioat  a  citizen  6f  Marylaod,  tho 
dolBndant  obtained  the  lienefit  of  the  inaoWent  lawaof  the  atate.  A  Judg* 
moot  waa  afterwarda  confeaaed  by  tlie  defendant  In  favour  of  the  plain- 
tUFfbr  a  aum  certain,  and  liy  eooaent  of  tlie  paitiea  a  mean^randoro  waa 
entered  of  record:  ^  thb  Judfment  la  aubf^ct  to  tho  legal  operation  of 
the  defendant'a  diacharge  under  the  Inaolrent  lawa  of  Maryland."  By 
the  court:  tho  aele  effect  of  Ihia  agreement  ia  to  save  to  the  party  what- 
ever righta  he.  may  claim  from  the  legal  operation  of  tho  Insolvent 
lawa  of  the  atato  of  Blaryland.  It  neither  adulta  their  validity,  nor 
Tarlea  any  righta  of  tlw  pUintifit,  If  they  are  entitled  to  them.  Ba^ 
T.  ZMhvit  and  3Wii<f .    686. 

ALIEN  AND  ALIENAGE. 

1.  Under  tlie  lawa  of  New  York,  one  dtiien  of  tho  atato  cannot  inherit  bi 
the  eolteteial  lino  to  tho  other,  when  ho  moat  make  hla  pedigree  or 
title  through  a  deeeneod  alien  anooetor.  Luef  tfLt9}g  v.  JltCartte. 
lOS. 

2/ That  an  alien  haa  no  faihefitable  blood,  and  can  neither  take  land  himaelf 
by  deacent«  or  tranamit  land  liom  himaelf  to  othon  by  deacent,  b  com- 
mon leamiog.    JkUL 

S.  Tho  caae  of  CoUlngwood  t.  Pace,  1  Tentria'a  £op.  411,  fumiahea  voo- 
clorivo  evidenco  that  by  the  common  tew,  hi  all  caaea  of  mediate  dc- 
acenta.  If  any  modtete  aoceator  through  whom  tho  party  makea  hia  pedi- 
gmo  aa  hefaria  an  alien,  that  ia  a  bar  to  hia  titloaa  heir.    Ibid. 

APPEARANCE. 

At  Janoaiy  term  16I1«  an  order  waa  made,  giving  the  atate  of  New  York 
leave  to  appear  on  the  aecood  day  of  tbia  term  and  anawer  the  com- 
ptelnanta'  bill;  and  If  there  ahould  bo  no  appearance,  that  the  court 
would  proceed  to  hear  the  cauae  on  the  part  q£  the  comptebianta,  and 
to  decree  on  the  matter  of  the  bill.  On  the  firat  day  of  the  tersh,  a 
demurrer  to  tho  complainanta'  bill  was  filed,  which  waa  aignod  '*  Graeo 
C.  Brooson,  attorney-general  of  New  York."  No  other  appearance  waa 
entered  on  the  part  of  (he  defeodanls.  By.  the  court:  tbo  demurrer  filed 
in  the  caae  by  the  atiomey-general  of  New  York,  ho  being  a  practi- 
tioner in  thb  court,  b  conaldefed  aa  an  appearance  for  the  atate.  If  the 
attorney-general  did  not  ao  meao  it,  it  is  not  a  paper  which  can  be  coo. 
aideted  aa  hi  the  cauae,  or  be  placed  on  the  filea  of  the  court.  The  de- 
murrer being  admitted  aa  containing  an  appearance  by  the  atate  of  New 
York,  It  amounta  to  a  compliance  with  the  order  of  the  court.  Tht  81&U 
tf^tw  Jertmi  v.  Tki  People  rf'lht  Slate  »fJ€ltw  York,    SSt. 
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APPEAL. 

1.  TIm  UotieU  StaiM  caonot  ftppetl  (o  iIm  cbcvit  comt  froB  tht  dtcrM  oC 

iba  difttrici  jodga  of  iIm  Uuiled  Sestet,  Ofdtriiig  i  ptrpttiiil  iijimcUoa 
on  procecdingt  invtUuiad  by  cba  tgcot  of  the  trtuurjr  oodtr  tht  pio- 
vitloiM  of  tht  tet  of  coogrett  pttttd  on  tht  15cb  of  Mtjr  1810,  eotltM 
''to  ftet  for  th0  httitr  orgaofsitioo  of  tho  titatuiy  dtportiMDt:*  oor 
dott  tn  uppttl  lio  io  tuch  f  catt  from  tho  district  to  tho  circuit  cojit. 
Tk€  UmUd  Statu  r.  JV^nurn,    470. 

2.  Tho  tpocisi  JariidictioD  ertsltd  by  tlio  set  of  coogrtts  must  bt  strictly 

extrcistd  within  its  provisions.  A  psrtieultr  uMdo  is  pointed  out  by 
which  sntpp«al  from  tho  dtcifion  of  tlio  district  judge  moy  he  tslieii 
by  ibe  person  sgsiost  wliom  proceedings  htre  issued;  consequently,  it 
csn  be  talcen  in  uo  other  way.  No  provision  Is  made  for  an  appeal  by 
the  goveromeot;  of  course  none  was  intepded  to  be  glTOO  to  it.    Ibid, 

3.  It  appears  ibat  no  provision  Is  made  In  *  the  gpneral  act  organising  the 

courts  of  the  United  States  to  authorise  an  appeal  from  the  judgment 
or  decree  of  the  district  court  to  the  circuit  couf  t,  except  in  cases  of  ad* 
iiiiralty  and  maritime  jurlfdictlon:  on  the  principle  of  tlie  case  of  tho 
United  States  v.  "Goodwin,  the  appeal  in  this  case  cannot  he  maintained. 
If  it  he  a  case  in  chancery,  no  provision  is  made  In  the  general  tew  to 
appMl  «ttch  a  case  from  the  district  to  the  circuit  court.    Ibid, 

4.  Appeal  dismissed,  the  sppellees  having  failed  to  lodge  a  tranecript  of  tho 

record  of  the  cauae  with  the  clerk  of  the  court,  agreeably  to  the  ruleaof 
the  court,  and  the  appeal  bond  and  secuiity  not  having  been  given. 
Veitek  V.  The  Farmen  Bank  ofAUaandria,    777. 

5.  The  transciipt  of  the  record  showed  that  bo  appeal-bond  was  taken  or 

approved  by  the  judge  who  signed  tho  citation  In  the  cause.  The  ap- 
peal war  dismissed.    Boyee  v.  Onmdy,    ITI. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  liability  of  parties  to  a  bill  of  exchange  or  promissory  note  hss  been 

fixed  on  certain  principles,  which  are  ossential  to  the  credit  sod  circu- 
lation of  such  paper.  These  principles  originated  in  the  convenience 
of  commercial  transaclionii,  and  cannot  now  be  depaited  from.  Bmik 
of  the  United  Statee  v.  Dwm.    51. 

2.  It  is  a  well  settled  principle,  that  no  men  who  is  a  party  to  a  negotiable 

instrument,  shall  be  permitted  by  his  own  testimony  to  invalidate  it. 
Having  given  <t  the  sauciion  o)f  hij  name,  and  thereby  adding  to  tho 
vahie  of  the  instrument  by  giving  {(  currency,  he  shall  not  t»e  permitted 
to  testify  thst  the  note  was  given  tor  a  gambling  consideration,  which 
would  destroy  its  vslidiiy.  Ibid, 
8.  A  suit  was  instituted  by  the  bank  a^ain^t  Pearfon,  the  drawer  of  a  bill  of 
excliange  indorsed  by  Hatch,  which  suit  ^toOil  for  trial  at  an  approacli- 
mg  term.  TIm  attorney  and  agent  of  the  bank  agreed  with  Pearson, 
tliat  the  suit  sgainst  him  shoultl  be  continue<l  without  judgment,  until 
the  term  after  that  at  which  judgment  wouM  have  l>een  entered.  If 
Pearson  would  permit  a  person  in  eonfinemetit  under  an  execution  at 
his  suit,  to  attend  a  distant  court  as  a  witness  for  the  bank,  in  a  suit  in 
which  the  bank  was  plaintiff  The  witness  wss  permitted  to  attend 
tho  court,  end  tho  suit  sgainst  Pearson  was  continued  agreeably  to 
the  agreement.  By  the  couit:  this  wss  an  sgreemeut  for  a  valuable 
consideration,  and  not  a  mere  voluntary  and  discretionary  exercise  ol 
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•otboiiCf  iMi  tbt  ptrt  of  tbe  ifefit  of  Uw  b«nk.  It  irtt  %  Tlrtnl  dit- 
cbtrge  of  (bo  iodorMr  of  ^o  biU.  BmUi  €/tke  DniUd  fltetet  v.  HtUh. 
250. 
4.  Wbeio  tbe  ootiiy  public  eilled  »t  (be  boerdinic  bouse  wbofe  the  iadefser 
lodged,  end  inquired  of  e  fellow  boarder  for  him,  end,  being  Informed  be 
Wit  oot  witbin,  left  witb  tbe  fellow  boarder  a  notieo  directed  to  bin  of 
Ibo  non-pAyiuent  of  a  note  of  wUcb  he  waa  indoner,  rcquealiog  him  to 
delif  er  it;  h  waa  held  (bat  (he  notice  wai  lufficient  (o  make  the  iodor- 
aer  liable  for  (lie  payment  of  the  bill.    IHd. 

CASES  CITED  AND  CONFIRMED, 

1.  Raburg  e(  al.  v.  Pey(on,  t  Wheat.  886.    Elrkwum  v.  Ba$nUom  tmd 

etker$,    20. 

2.  Renoer  v.  Hie  Bank  of  Columbta»  9  Wheat.  687.    Bank  of  the  United 

StaUe  ?.  Dunn,    61. 
2.  U'Lemore  v.  Powell,  12  Wheat.  Rep.  684.    Bank  if  the  United  Steitee 

Y,  natch.    250. 
4.  Oalt  et  al.  v.  Galloway,  4  Peters,  883.    JtrDenaUTe  hetre  v.  SmaUey  et 

td.    261. 
6.  Conard  ?.  The  Atlantic  Inauraoca  Company » 1  Peleie,  886.    Canard  v. 

The  Paeifie  buuranee  Compantf.    262. 

6.  Hanis  t.  Dannie,  8  PeUia'a  Rep.  292.    IHd. 

7.  Conard  v.  NIcoll,  4  Petera'a  Rep.  391.    Jkid, 

8.  Ogdeo  V.  SauDderf ,  12  Wheat.  218.  Bayte  ?.  Zacharie  and  XStmer.  848. 

9.  Crane  ?.  Jackson  ez  dem.  of  Aator,  4  Petert,  1.    Crane  v.  l%e  Leeeee 

qf  Morris  et  al.    698. 

10.  llie  casea.of  Palmer  v.  Allen,  7  Cianeb's  Rep.  660, 664 ;  Wayman  ▼. 
Soatbard,  10  Wheat  Rep.  1,  and  (he  Dank  of  the  United  States  ?.  Hal- 
stead,  10  Wheat.  Rep.  61,  cited.    Bayte  v.  Zacharie  and  Turner.  648. 

CASES  OVERRULED. 

The  case  of  Pa  ((en's  LoMce  ▼.  Easton,  1  Wheat  Rep.  876,  and  Powell's 
l^essee  v.  Green,  2  Peters,  240,  as  to  the  statu(e  of  limitatioos  of  Ten- 
nessee, oTerruled.    Green  t.  The  Leeeee  o/Jtrkal.    391. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  The  principle  has  been  well  established  and  generally  sanctiobed  in  courts 
of  equily ,  (hat,  by  analomr,  tbe  statu(e  of  limitadons  is  a  bar  (o  an  equi- 
table rtfcht,  whea  at  law  it  would  ha?e  aperated  against  a  grant  JIfal- 
ler  ir.  JiTIntyre.    61. 

1  At  law  tbe  stalute  opera(es  where  coofliet'ng  titles  are  ad  ferae  In  their 
Origin,  and  no  reason  is  percel?ed  against  fif big  the  statute  the  same 
effect  in  equily.    llrid, 

8.  W*here  (be  defectifeness  of  a  deed  of  conveyance  at  law  wu  iioC  appa- 
rent on  Its  face,  tbe  deed,  in  a  suit  between  tbe  parties,  having  beeo 
declared  void;  it  would  be  a  proper  case  for  a  decree  tl^at  the  deed 
aboold  be  delivered  up  on  a  bill  filed  for  that  purpose.  Not  so  whea 
tbe  defecUfenem  waa  apparem  on  tbe  face  of  tbe  deed.  Peireeil  and 
othere  v.  Elliott  and  othere.    96. 

4.  Tbe  court  will  so  modify  (heir  decree  dismissing  a  bill  filed  for  a  perpe- 
tual injunction,  and  to  have  a  defecdve  deed  delivered  up«  aa  to  ezprese 
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tbt  pflMiplM  upoo  whkh  iIm  bin  it  diMBifted,  00  u  oot  to  yndodlM. 
tte  conpliiiMnlt.    IHd. 

6.  Af  tolb«alloffaDC«ofeo0lf  diiabUlfiMlbmiaJaiietiotttlM.     /Mi. 
•.  A  dcctM  of  •  ttMdfie  ptrfbrntneo  of  %  eootnct  10  nmctmo  •  tnct  of 

Uod  rafutod,  in  cooMquoaco  of  dtlay  and  %  defoct  of  liCio*  WaiU  ▼• 
WaddU.    S89. 

7.  Tho  aid  of  a  eonit  of  chaocory  will  bo  givoo  to  oitbor  party  who  daiow 

tptcifie  porformanco  of  a  cootiact ;  If  it  appoir,  tbat  l»  good  iaitbt  and 
wUhln  tho  proportlmo»  ho  haa  poifenpod  tho  obligatioiia  which  dofolvod 
opoB  him.    Ibid. 

8.  lo  tho  argumoDt  bofora  tho  court  a  dow  gnmnd  of  niliof  waa  aafamod* 

which  had  oot  boon  ifiado  \u  tho  clicvit  court ;  that  If  thu  court  4Mnild 
not  docrao  a  apodfic  pcffoimanco  of  Iho^cootiaet  to  nuichaao  tho  land* 
yet  aa  tho  purehaiar  had  boon  in  ponaaiion  •thofaof»  tho  coaplalnaBta 
arc  entitled  to  a  dccioc  lor  tho  rania  and  piofita  of  tho  land  wbUo  ho 
waa  lo  poaocadoa.  By  tho  court :  thoie  la  no  rule  of  court  or  prhidpio 
of  low-  which  prafcnla  the  complalnanla  from  aacumJnf  a'  ground  In  thio 
court  which  waa  not  fluggectodlii  tho  court  below ;  Imt  auch  a  couiao 
may  be  pfodnctive  of  much  hicoaToolenco  and  aooM  ozpenao.    iM4* 

9.  Although  tfaoie  ia  no  apoclfic  piayar  In  the  bill  to  ho  paid  tho  leota  and 

piofita»  yet  the  court  think,  that  under  the  general  pnyer,  thia-ielief 
may  be  granted.  Under  thia  prayer,  only  relief  may  be  given  for  which 
a  baiia  la  laid  in  the  biU.  In  thIa  caeethe  powamlon  of  the  land  by  the 
dcfondania  la  alleged,  and  the  demend  for  rente  and  proila  would  leault 
from  thIa  feet  There  la  no  pietenco  that  thIa  deouind  waa  tiken  hito 
Tiew  hi  the  action  at  law.  Aa  It  conaiated  of  unllquMatod  damagea.  It 
waa  not  a  proper  aubject  for  an  oAet.    JHi, 

10.  The  acta  of  Maryland  regnlattaig  tho  proceedlop  on  Injunctloni  and 
other  chancery  procoedlngt,  and  givhig  certahi  edecta  to  ihem  b  ceorta 
of  hw,  are  of  no  force  hi  relation  to  the  courta  of  the  United  Statea. 
The  chanceiy  Juriidlctlon  gi?en  by  the  conatltulloB  and  lawa  of  the 
United  Statea,  la  the  aeoM  hi  all  the  aUtea  of  the  union,  and  the  rule  of 
deciaioB  b  the  aame  In  all.  In  tho  exerdae  of  that  jurisdlcllon  the 
courta  of  the  United  Statea  ace  not  govened  i>y  the  atate  practice,  but 
the  act  of  congreoi  of  1791,  chap.  86,  haa  proTided  that  the  modea  of 
proceedtaig  hi  equity  auita  ahall  be  according  to  the  principlea,  ndea 
and  ungea  which  belong  to  courtf  of  equity,  aa  coniradiatinguiahed 
from  courta  of  law.  And  tho  aettlod  doctrhie  of  thia  court  la^  that  tho 
ramedloa  In  equity  aie  to  be  admhiiatered,  not  according  to  the  atate 
practice,  but  according  to  the  practice  of  courta  of  equity  In  the  parent 
country,  aa  contradlatinguiahed  from  courta  of  law ;  aubfect,  of  courae, 
to  the  provMona  of  the  acta  of.  congrtoa,  and  to  auch  alteratloDa  and 
rulea  aa  hi  the  ezercife  of  the  powen  delegated  by  those  acts,  the 
courta  of  the  United  Stateimay  from  time  to  time  preacribe.  BoyU  ▼. 
ZackarU  tmd  TWwar.    648. 

CHEROKEE  INDIANS. 

1.  The  act  of  the  legiilature  of  Georgia,  paMod  itSd  ol  December  1880,  en- 
titled  *'  an  act  to  prevent  the  txMteimt  01  MMurued  and  arbitrary  power  by 
all  persons  under  pretext  of  authority  from  the  Cherolcao  Indians,"  flu- 
ia  fold.     WorcfiMT  v.  Th€  State  qf  Georgia.    618. 
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2.  Tte  let  of  tld  DMMDber  18M,  and  Ibe  tet  paiMd  by  Um  kgiflalora  •f 
Otorgia,  piised  oo  the  19tb  D«c«nbcr  1829,  entlilad  <«  to  act  to  aM 
Iba  territory  lylog  wltMo  Ibe  cbartarad  Umlla  of  G«orgia»  and  now  in 
tba  occupaDcy  of  tbe  Cbarokae  IndUni,  to  tba  coontiaa  of  CarioN,  Do 
Kalby  Gwionatt,  Hull  and  Habersbaoi,  and  to  axtand  Ibo  laws  of  ibli 
otato  oTer  tba  lame,  and  to  annul  all  laws  and  ordioaoeoa  mado  by  tbo 
Cbarokco  natioo  of  Indiana,  and  to  prevido  for  tbo  componaalion  of  oO* 
cora  aorTiof  logal  procoao  in  iha  aald  torritory,  and  to  ragolato  tbo  too- 
timooy  of  Indiana,  and  to  repoal  tba  nintb  aoction  ol  tbo  act  of  18S8 
upon  tbia  aubjactt**  intaifora  forcibly  with  ibo  rebitiooa  aatabttsbod  bo* 
twoon  tba  Uhltod  Statoa  and  tbo  Cborokea  nation^  tbo  regulation  of 
wbieb,  according  to  Ibo  aettlad  piiaclploa  of  our  conatltvtloB,  ia  cooi* 
nittod  tzeloalToly  to  tba  go?amacot  of  tbo  onion.  Tbay  are  In  dlract 
lioatittty  witb  tr'eatioa,  ropoalod  in  a  auceaaaian  of  yoait.  wblcfa  nark 
not  tbo  boundary  tbat  aopamtaa  tba  Cborokoo  country  from  Gooiicia ; 
guaitnty  to  tbom  ail  tba  land  within  thoir  boundary;  aolamnly  plad^a 
tba  faitb  of  tbo  United  fttetoa  to  reatraio  tboir  dllMna  frooa  traapaMing 
on  it;  and  rocogniso  tbo  pre*OBiating  powur  of  tbo  natioo  to  goTom 
itaolf.  Tboy  aio  in  ^qual  boatlUty  witb  tbo  acta  of  cangioaa  far  rago- 
teting  tbia  intercoono  and  gi?iog  effect  to  tbe  tieatiee.    /Kd. 

S.  Tbe  forcible  scisore  and  abduction  of  tlie  plaintilTIn  error»  who  waa  raaid- 
|ng  in  tiie  Cherokee  nation,  witb  Ita  pemlaaion,  and  by  authority  of  tbe 
preaident  of  tbe  Unlte^  Statoa,  ia  a  violation  of  tbe  acta  which  authofiae 
the  chief  magiatrato  to  eserdio  this  auiboilty.    JHd, 

4.  The  Cherokee  iiatioD  la  a  diatlnct  conoiunily,  occupyiog  ita  own  terri« 
tory,  with  boundariea  accurately  deacrlbed,  in  which  the  hiwa  of  Oeotgia 
can  have  no  force,  and  which  the  citisena  of  Oeorgia  have  no  right  to 
enter,  but  with  tbe  aatent  of  the  Cherokeea  themaeWea,  or  in  eoofomily 
with  treatiea,  and  with  the  acta  of  coogreaa.  The  whole  Intercourae 
between  the  United  Stalea  and  tbia  nation,  ia»  by  our  cooalltntioo  and 
la  wa,  Tcated  in  the  goTemnaont  of  the  United  Statoa.    /M. 

COLLECTORS  OF  THE  CUSTOMS. 

Penaltlea  and  foifelturae. 

CONSTITUTIONALITY  OF  STATE  LAWS. 

1.  Cherokee  Indiana. 

2.  The  plaintiff  In  error  waa  aelzed  and  forcibly  earned  away,  while  under 

guardianahip  of  treatiea  guarantying  tbe  country  hi  which  he  reaided 
and  taking  it  under  the  protection  of  tbe  United  Statea.  He  waa  aeteed 
while  performfaig,  uoder  tbe  aanctlen  of  the  chief  magiatrato  of  the 
onion,  thoae  dutiea  which  the  humane  policy  adopted  by  coogreaa  had 
lecommended.  Mt  wae  apprehended,  tried,  and  coodemoed,  under 
colour  of  a  hw  which  haa  beeo  ahowo  to  be  repugoaot  to  the  ceoatito- 
ttoo,  lawa,  and  treatiea  of  the  United  Statea.  Had  a  Judgmeot,  liable 
to  tbe  aame  objectlooa,  been  rendered  for  property,  none  woold  queatiea 
the  Jnriadictloo  of  thb  court.  It  caonot  be  leaa  deer  when  the  Jo4g« 
ment  aflecta  peraonal  liberty,and  Inflicta  diagraeeM  ponMimeot;  if  pon* 
lahneot  cooM  diagraco  wheo  inflicted  oo  taooceoee.  The  plaiotlff  lo 
orrorlBDOtleaaintereatedintheoperatiooof  tbto  oocooatitatleoal  kw 
thap  If  It  aflbcted  hia  propoHy.    He  ia  not  leii  eotltled  to  the  piolee- 
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Uon  of  the  eoDtCiiuftoii,  (twi ,  iDd  traalici  of  his  cooolry.  Worutier 
▼.  Tki  State  of  Cfeorgia,  516. 
S.  Tbo  effoct  oft  ditebargo  under  an  iosolrenC  tew  of  a  ftate,  is  at  rest;  so 
&r  at  it  dspeods  on  the  antecedent  decisions  made  by  this  court.  The 
ultimate  opinion  delifered  by  Mr  Justice  Johnson,  in  the  case  of  Ogdeo 
?.  Saunders,  12  Wheat  21S,  258,  was  concurred  In  and  adopted  by  the 
three  Judgee  who  were  in  the  minority  on  ibe  gene*iit  question  of  the 
eonetitutionalily  of  state  insolvent  tews.  So  far  then  as  decisions  upon 
the  subject  of  state  ineolvent  tews  have  been  made  by  this  court,  they 
are  to  be  deemed  final  and  conclusive.  MoyU  v.  Zatharit  and  2W* 
Mr.    848. 

CONSTRUCTION  OF  STATE  LAWS. 

■  1.  Construction  of  the  act  of  the  legtelature  oT  Kentucky,  passed  In  1796» 
leepeeting  conveyances.    Liuee  ofSUard  v.  Daoii  it  dl.    124. 

2.  Construction  of  the  statute  of  Hmiutions  of  Kentuclcy  relative  to  adverse 
possession  of  tend.    Jtnd, 

S.  Construction  of  the  statute  of  llmlutlons  of  Blaine.  I^^ring  and  oiker$ 
V.  Gray*$  Exeeuiorr.    151. 

4.  Construction  of  the  act  of  the  legittetore  of  North  Carolina,  concerning 

the  registration  of  de^ds,  passed  in  1715.    Jlo$$  v.  M'Lung.    283. 

5.  The  questions  which  grow  out  of  the  language  of  this  act,  so  far  as  they 

have  been  seftled  by  judictel  decisions,  cannot  be  disturbed  by  thte 
court.  Whatever  might  have  been  their  opinion  in  this  case  had  it  re- 
mained open  for  considention;  the  peace  of  society,  and  the  security  of 
titles  require  that  the  court  should  conform  to  the  construction  which 
has  been  made  in  the  oourta  of  the  state;  if  It  can  discover  what  that 
construction  ie.    Ibid, 

6.  Conetructioo  of  the  statute  of  llmnatlons  of  Tennessee  respecting  land 

titles.     Greeny.  J^ntai.    291. 

7.  Construction  of  the  act  of  the  legisteture  of  Virginia,  entitled  **  an  act 

for  the  locating  and  surveying  the  one  hundred  and  fifty  thousand  acree 
of  land  granted  by  a  resolution  of  the  assembly  to  George  Rogers  Clark, 
and  the  officers  and  soldiers  who  assisted  in  the  reduction  of  the  Rriiish 
post  in  the  Illinois,'*  passed  on  the  18th  of  October  1790;  of  the  act  of 
1788  entitled  "  an  act  for  surveying  and  apportioning  the  laiidi  granted 
to  the  Illinois  regiment,  and  establifthlog  a  town  within  the  grant;"  and 
also  of  the  act  entitled  **  an  act  to  amend  an  act  entitled  au  act  lor  sur- 
veying and  apportioning  the  hnds  granted  to  the  Illinois  reginient.  And 
establishing  a  town  within  the  grant/'  passed  in  1190.  Hughs  v.  The 
TV-Mteee  of  Ctarknille.    369. 

8.  Cofistruction  of  the  act  of  the  fegislatuje  of  Virginia,  passeJ  in  December 

1783,  ceding  the  territory  north-wc^t  of  the  river  Ohio  to  the  Uniied 
States;  and  of  the  deed  of  cession  of  the  same  territory,  executed  on 
the  1st  of  March  1784.    Ibid, 

CONSTRUCTION  OF  STATUTES. 

1.  The  legisteture  muat  be  presumed  to  use  words  in  their  known  and  ordi- 
ua.-y  signification,  tmleas  that  eenee  be  repelled  by  the  context.  "  The 
common  law"  U  constantly  used  in  eoDtiidistinetion  to  the  statute  law. 
teaee  of  Levy  vt  M*Cartee.    102. 

Vol.  VI.— 4  Y 
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2.  Tbit  court  haye  uoiformly  idopted  tbo  doebtoM  of  Ifao  otilo  tfib«mlff, 

rotpecClTciy,  in  the  coratnictioo  of  iboir  tuiuiot.  Tbit  Iwf  boon  dooo 
-OS  ft  inttter  of  principle,  in  iil  cato*  wiioio  tho  doeitioo  of  ft  tute  court 
hftfl  become  e  rule  of  properly.     Green  t.  JWoJ.    291. 

3.  In  ft  |(roal  majority  of  cbe  cauaoi  brought  before  the  fodonil  Crlbooalep 

they  are  called  on  to  enforee  the  Uire  of  tbo'etatee.  Tbe  ligbte  of  per- 
tiefl  are  determined  under  theae  lawa;  and  i|  would  be  a  atitnfo  pervei^ 
iion  of  principle  if  the  judicial  expoaitioo  of  tbeee  lawa  by  tbo  etate 
Iribunab,  thould  be  disregarded.  Theao  expoeitiooa  eoostlCote  tbo  law 
and  fix  tlie  iiiie  nf  property.  Righla  art  acquired  under  tUt  rale;  tod 
it  rrgulatea  ail  the  trantaeiiona  which  come  within  ita  aeope.    iM. 

4.  On  all  queaCiooif  arising  under  the  cooatitution  and  lawa  of  the  union.  tMa 

court  may  exercise  a  revising  power;  and  ita  deciaiooa  aio  final  and 
obligatory  on  all  otiier  judicial  tiibunals,  alate  aia  well  aa  fodotaL  A 
at  Ate  tilbunal  has  a  right  to  examine  any  euch  quealions,  and  to  dotor^ 
mine  thereon:  but  its  decision  moat  eouferm  to  that  of  tbo  aupteaM 
court,  or  the  corrective  power  may  be  ezerdsod.  But  tbo  eaae  la  voiy 
different  when  the  queallon  aiisoa  under  a  local  law.  Tho  dtdt^en  of 
this  questioh  by  the  highest  tribunal  of  a  atate,  abottM  be  ceoaldMod  u 
lliial  by  this  court;  not  because  the  atate  tilbunal  io  aucb  n  eaee  baa 
any  power  to  bind  this  court;  but  bocaoao,  in  the  language  of  Ihoeoort 
in  the  case  of  Shelby  el  al.  v.  Guy,  1|  WfaMt.  861,  •«  a  fixed  and  m- 
ceived  cooatraction  by  a  etalo  hi  Ita  own  covria,  mftkoa  a  pftrt  of  tb» 
autuce  law."    JHd, 

i.  If  tbe  cenatruetlon  of  tbo  bigheet  Judicial  tribunal  oTa  etate  IbraM  a  part 
of.  the  stftlute  lew,  as  much  fts  an  eoftctmeot  by  the  legMatuio,  how 
can  this  court  make  %. distinction  between  them?  There  couM  bo  do 
hesitation  In  so  modifying  our  decislona  aa  to  conform  tqany  leglslativo 
alteration  in  a  statute;  and  why  aboukl  not  tbe  aamo  rule  apply  wfaera 
the  JudicUl  branch  of  the  atate  government.  In  the  exorcte  of  Ite  ae- 
knowledged  functions,  abouM,  by  conatraetlon,  givo  a  dlibrent  ellbct 
to  a  statitie  from  what  had  at  first  boon  given  to  it  Tho  charge  of  In* 
consistency  might  be  mode  wltb  more  force  and  propifety  agafaiat  tho 
federal  tribunals  for  a  disrogerd  of  this  rule,  than  by  eonformfaig  to  It 
They  profess  to  be  bound  by  the  local  hw,  and  yet  they  refect  the  ex- 
position of  that  law  which  forms  a  part  of  It  It  b  no  answer  to  thia 
objection  that  a  diffsreot  exposition  waa  formorly  givon  to  the  net  which 
was  adopted  by  the  fedeml  cooit.  The  Inqnhy  la,  mh%t  U  the.eetUod 
law  of  the  slate,  et  the  time  the  decision  la  made.  This  conalltulee  the 
rule  of  piopoity  within  the  atate,  by  which  tho  righta  of  Ktipnt  pertiee 
must  be  determined.    Ibid. 

6.  As  the  federal  tribunals  profess  to  be  governed  by  Ibis  rule,  they  cannot 
act  inconaistently  by  enforcing  it.  If  they  change  their  deciaion.  It  b 
bocauao  the  ndeon  which  the  decision  waa  founded,,  haa  boan  chaoged. 
Jbid. 

CONSTRUCTION  OP  STATUTES  OP  THE  UNITED 
STATES. 

1.  Conatruetion  of  the  third  section  of  tho  act  of  congraee  eotltled  **  an  act 
more  effsetualiy  to  provide  for  the  punbhascnt  of  certain  Crimea  against 
the  United  Slatee.  and  for  other  purpoaea,"  paased  Match  S,  1815.  Tke 
UnUed  Siate$  v.  PauL    141. 
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2.  CoMtraction  of  (he  third  teetion  of  the  act  pitfed  April  20, 1818,  to  pro* 
hrblt  ffoltlioof  of  the  neutniity  of  the  Uoitcd  States.  The  UnUed 
8iQU$  T.  QMficy.    445. 

S.  ImlictmeDtttoder  the  thini  section  of  (he  act  for  the  puniihrneot  of  cer- 
laio  erimes  against  the  United  Stateii,  &c.  passed  April  20, 18IS.  Tlio 
Indictment  charged  the  defendant  with  hcing  knowingiy  concerned  in 
the  fitting  out,  in  the  port  of  Baltimore,  a  vessel,  with  intent  to  employ 
her  in  the  ecrvtce  of  a  foreign  ••  people,**  the  United  Provinces  of 
Bnenoe  AyrM;  against  the  subjects  of  the  emporor  of  Brazil,  with  whom 
the  United  States  were  at  peace.  The  vessel  went  from  Baltimore  to 
8t  Thomte,  end  was  there  fully  armed.  She  afterwards  cruised  under 
the  Buenos  Ayrean  flag.  To  bring  the  defendant  within  the  words  of 
the  aet,  It  is  not  neeessary  to  charge  him  .yvith  being  concerned  in  fit- 
ling  oat  and  arming  the  vessel;  the  words  of  tho  ect  are  "  fitting  out 
or  arming."  Either  will  constitute  the  oflTenco.  It  is  sufficient  if  the 
lodictnent  charges  the  offence  in  the  words  of  the  act.    Ibid. 

4.  It  is  true,  that  with  respect  to  those  who  have  been  denominated  at  the 

bar  the  eliief  actors,  (be  law  would  seem  to  make  it  neceasary  that  they 
should  be  charged  with  fitting  out  and  arming.  The  words  may  re- 
quire that  both  shall  concur;  and  the  vessel  be  put  in  a  conditinn  to 
eommit  hostilities  in  order  to  bring  her  within  tlie  law;  but  an  attempt 
1o  fit  out  and  arm  is  made  an  oflence.  Tliis  in  certainly  doing  some- 
thing short  of  a  complete  fitting  out  and  arming,    fbid. 

5.  To  attempt  to  do  an  act  does  not,  either  in  law  or  in  common  pariaoce, 

imply  ■  eofiipletioo  of  the  act,  or  any  definite  progresf  towards  it.  Any 
elfert  or  endcaroar  to  eflTect  it,  will  satbfy  the  terms  of  the  Uw.  It  is 
not  necessary  that  the  vessel,  when  she  loft  BalU  tore  for  St  I'homas , 
and  daring  the  voyage  from  Ualtiniore  to  St  Thoma<i,  was  armed,  or  in 
a  condition  to  commit  hostilities,  in  order  to  find  the  dcfendiot  guilty 
of  the  ivfleoce  charged  in  the  indictment,  fbid. 
S  The  defence  ^nsisto,  principally,  in  tho  intention  with  which  the  prepa- 
rations 10  commit  hostilities  were  made.  These  preparations,  according 
to  the  very  tcrma  of  the  act,  must  be  made  within  the  limits  of  the 
United  States;  and  it  ia  equally  necessary  that  the  intention  with  r«spect 
to  tho  enploymeot  of  the  vessel,  rhouki  be  Ibmied  before  she  leaves 
tha  United  Stales.  And  this  must  be  a  fiied  intention;  not  conditional 
or  coQlingenl,  depending  on  some  future  arrangements.  This  intention 
is  a  qotation  beloDgiog  eiclusively  to  the  juiy  to  decide.  It  is  the 
material  point,  oo  which  the  legality  or  criminality  of  the  act  must  (urn; 
and  decides  whether  the  adventure  is  of  a  comiifercial  or  warlilce  cha* 
racter.    Ibid. 

7.  The  law  does  not  prohibit  armed  vessels  belonging  to  citizens  of  the 

United  States  from  sailing  out  of  our  ports:  it  only  requires  the  owners 
lo  give  secarity  that  such  vessels  shall  not  be  employed  by  them  to 
commit  hosrilities  against  foreign  powers  at  peace  with  the  United 
States.    Jbid, 

8.  The  collectors  are  not  authorised  to  detain  vessels,  although  manifestly 

bailt  for  warlike  purposes,  and  about  to  depart  from  the  United  States; 
unless  circumstances  shall  render  it  probable  that  sucli  vessels  are  in- 
leaded  CO  be  employed  by  the  owners  (o  commit  hostilities  against 
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•oin«  foreign  power  at  peeee  with  the  United  States.  All  the  latitude, 
therefore,  necetiary  for  commercial  porpoiet  it  fiveo  to  our  dtisem: 
and  they  are  reetraioed  only  from  aocfa  acta  as  are  calculated  to  Involve 
the  country  In  war.    Ibid, 

9.  if  the  defendant  waa  knowingly  concerned  in  fitting  out  the  vessel  within 

the  United  States,  with  intent  that  she  should  be  employed  to  commit 
hostilities  sgainst  a  state,  or  prince,  or  people,  at  peace  with  the  United 
States;  thai  intention  being  defeated  by  what  might  afterwards  take 
place  in  the  West  Indies,  would  not  purge  the  offence,  which  was  pre 
viously  consummated.  It  is  not  necessary  that  the  design  or  Intentioi 
should  be  carrieif  into  execution,  in  order  to  consiirute  the  oifence. 
Ibid. 

10.  The  indictment  charges  that  the  defendant  was  concerned  in  fitting  out 
the  Bolivar  with  intent  that  she  should  be  eroploy«*d  iu  the  service  of  a 
foreign  jveop/e;  that  is  to  say,  in  the  service  of  the  United  Pmvioee^i  of 
Rio  do  la  Plata.  It  was  in  evidence,  th.U  the  United  Provinces  ol  Rio 
de  la  Pteta  had  l>een  regularly  acknowledged  as  an  independent  nation 
by  the  executive  department  of  the  government  of  the  United  States, 
before  the  year  1827,  It  was  argued  that  the  word  people  is  not  ap- 
plicable to  that  nation  or  power.  By  the  court:  the  objection  is  one 
purely  technical,  and  we  think  not  well  founded.  The  word  **  people,** 
as  here  used,  is  meiely  descriptive  of  the  power  in  whose  service  ibe 
vessel  was  intended  to  be  employed;  and  it  is  one  of  tiie  denomina- 
tions applied  by  tlie  act  of  congreas  to  a  foreign  power.    Ibid. 

11.  Upon  the  true  Interpretation  of  the  provision  in  the  sixty-fifth  section  of 
the  duty  collection  act  of  1799,  rh.  128,  lelative  to  granthig  judgment 
on  moiion  in  suits  on  bonds  to  the  United  States  for  duties,  the  legisla- 
ture intended  no  more  than  to  interdict  the  party  from  an  imparlance, 
or  any  other  means  or  contrivances  for  mere  dela{.  He  should  not, 
by  sliam  pleadings,  or  other  pretended  defences,  be  allowed  to  avail 
himself  of  a  postponement  of  the  judgment,. to  the  injury  of  the  go- 
vernment, or  in  fraud  of  hia  obligatioo  to  make  a  punctual  payment  of 
the  duties,  when  they  had  Income  due;  There  is  no  reason  to  suppose 
that  the  legislat;*re  meant  to  bar  the  party  from  any  good  defence 
against  the  suit  founded  upon  real  and  substantial  merits.  And  sach  an 
intention  ought  not,  in  common  justice,  to  be  presumed  without  the 
most  express  declarations.    Ex  parU  Daoenpori,    661. 

IS.  The  language  of  the  sixty-fifth  section  neither  requires  nor  justifies  any 
auch  interpretation.  It  merely  requires  that  judgment  should  be  ren- 
dered at  the  return  term,  unices  delay  shall  be  indispensable  for  the  ob- 
tainment  of  justice.    Ibid, 

18,  Construction  of  the  act  of  congress  of  2  March  1806,  entitled  "  an  act 
for  ascertainUig  and  adjusting  the  titles  and  claims  to  land  within  the 
territory  of  Orleans  and  the  district  of  "Louisiana,"  passed  March  2, 1808; 
and  of  the  fourth  section  of  an  act  respecting  claims  of  land  in  the.  terri- 
tories of  Orleans  and  Louisiina,"  passed  Klarch  8, 1807.  Strother  v. 
Liuea$,    76S, 

14.  The  grant  of  the  king  of  Spain  to  F.  M.  Arredondo  and  sod,  for  land  at 
Alachua  to  Florida,  gave  a  valid  title  to  these  cisimants  under  the  grant, 
according  to  the  stipuktions  of  the  treaty  between  the  United  States 
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•Bd  Spain  of  1819,  tlie  bwt  of  Datfoot,  of  tb^Uollad  Statet  and  ofSpalo. 

Tke  United  SioitB  v.  Jtrredondoand  9tker$.    601. 
1ft.  ComtinetloBortbe  traaty  with  Spain  of  1819,  rtUtive  tograntf  of  Janda 

in  the  tarritoty  of  Florida;  and  of  the  Mveral  acta  of  congrtaa,  patted  for 

the  adjovtment  of  private  clalmt  to  land  idthin  that  tertitorj.    Hid, 
IS.  Virglola  BiHuiy  reaenratlon  of  landt  In  Ohio. 

CONSULS  OF  FOREIGN  GOVERNMENTS. 

Joriadictlon»  4. 

COSTS. 

JnriadictloB,  9. 

COURTS. 

No  court  it  hoond,  at  the  oieio  inttanca  of  the  party,  to  repeat  o?er  to  the 
Jary  the  tamo  tnbttantial  propotiiloo  of  law,  In  every  variety  of  form, 
which  the  Sngenuiiy|of  eoontel  may  auggeat.  It  b  tofficlent  if  It  it  once 
lald^  down,  in  an  Intelligible  tod  imeiceptionable  manner.  JTefl^  v. 
Jaek$on  et  ol.    S2S. 

CRIMES  ACT  OF  THE  UNITED  STATES. 

The  thlr^  teetloo  of  the  act  of  congreaa,  entitled  '*  an  act  more  effectually  to 
provide  for  the  panlthment  of  cettahi  Crimea  agalott  the  United  Stateai 
and  for  other  purpotet,**  paated  March  8, 1825,  la  to  bo  Hmited  to  the 
lawa  of  the  aeveiml  atatea  In  force  at  the  tUne  of  ita  enaetmeot  The 
Umied  matt§  w.  Pmd,    141. 

CRIMES  AGAINST  THE  UNITED  STATES. 

ConatiQctlon  of  the  act  of  congreaa,  paated  April  tO,  1818,  rektlVe  to  acta 
which  may  operate  to  violate  the  neotraHty  of  the  United  Siatea.  The 
CTfu'tevi  Aolet  v.  QMtii^.    446. 

DAMAGES. 

Where  a  cate  wae  not  one  for  vlndlctlvt  or  eiottplary  damaget,  the  charge  of 
the  coort  to  the  Jury  waa,  that  the  plalntlfft  were  entitled  to  recover 
aoch  damagea  at  they  had  proved  themaelvea  entitled. to,  on  account  of 
the  aetual  Infury  autlalned  by  the  aeisure  and  detention  of  the  goodi. 
And  In  atcertalnlhg  what  thete  damaget  were,  the  court  directed  them, 
that  the  plalntUlt  had  a  light  to  recover  the  value  of  the  goodt  (teat)  at 
the  dme  of  the  levy,  with  intereat  from  the  eiplratlon  of  the  utuai  credit 
on  eitentlve  aalei.  Thit  waa  In  conformity  to  the  decition  of  tbil  coort 
to  the  cate  of  Conard  v.  NIcoH,  4  Pelen'a  Repoitt,  281.  Conard  v. 
The  PaeyU  huwanu  CbmfNiiiy.-  282. 

DEDICATION  OF  LAND  TO  PUBLIC  USES. 

1.  The  equitable  owneta  of  a  tiaet  of  land  on  the  river  Ohio  (the  legal  title 
to  which  waa  granted  to  John  Clevea  Symmea,  from  whom  they  had 
porehaaed  the  land  before  the  emanation  of  the  patent  from  the  United 
Stites)  proceeded  In  January  1788  to  ]|y  out  on  part  of  the  aald  tract 
a  town,  how  the  city  of  Cinclonatl.    A  plan  wat  made,  and  approved  of 
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by  all  lli«  Aqoifible  proprieton ,  tod  tccoidlof  to  wUeh  Ibe  fpoanA 
lying  btlwMii  Front  ftreet  and  (be  rivar  irafl  tat  apart  aaa  eoniaMMii,ror 
tba  UM  and  banafit  of  tho  town  foravar,  raaarvlog  only  tha  ilgbl  of  a 
fany;  and  no  lota  wara  laid  onC  on  tba  land  tbuadadicatad  aa  a  conunaa. 
Artarwaidi,  tba  lagal  tiila  to  tba  landt  bocamo  vaatad  la  tha  plaintiff  In 
Ihia  ejaetmanty  who,  uodar  tba  aama,  aongbt  to  racorar  tba  pfoaaiaaa  ao 
dadicated  to  poblie  utaa.  Hold:  that  tba  Hgfat  of  tba  pnblie  to  naa  tba 
common  io  Cineinnttl  moat  ratt  on  tba  lama  prineiplaa  aa  tho  right  to 
naa  tba  atraati;  and  (hat  tha  dadication  mada  whan  tha  town  waa  laid 
out,  gaya  a  valid  and  indafeaaibia  titio  to  tha  dty  of  Cincinnati.  CUif 
qf  CmamuUi  Y,  WhHt.  dSi. 
S.  Dadicationa  of  land  for  public  purpoaaa  haTo  fraqnantly  com^  undar  Ite 
conaidaration  of  this  court;  and  the  objoetiona  which  bavn  bacn  ralaad 
against  tboir  validity,  hava  bean,  (he  want  of  a  graatao  compatont  to 
take  (be  title;  applying  to  them  the  aame  role  which  prevails  hi  private 
gniiU,  that  there  matt  be  a  grantee  aa  well  aa  a  grantor.  But  that  ia 
not  the  light  in  which  Ibia  court  hat  conaldered  auch  dedicatlona  for 
public  vae.  The  law  appUea  to  them  rulea  adapted  to  the  naiura  ami 
circumatancea  of  the  caae,  and  to  carry  into  eiecutlonthe  Intention  and 
object  of  tba  gran(or,  and  aacure  to  the  public  the  benefit  held  out  and 
eipected  to  be  derived  from  and  enjoyed  by  the  dadication.    JbitL 

3.  Thai*  la  no  *  articular  form  or  citramooy  neceaaary  in  the  dedication  of 

land  to  public  oae.  All  that  la  required  ia  (he  aaaent  of  the  owner  of  tho 
land,  and  the  fact  of  Ita  behig  oaed  for  public  purpoaea  Intended  by  tho 
appropriaUoo.    Jbid. 

4.  Ahbough  tho  dadicationa  of  land  for  eharilable  and  rallgioua  purpoaaot 

which  it  ia  admitted  are  valid  without  any  grantee  to  whom  tho  foe  couU 
he  conveyed,  are  the  caaea  which  moat  frequently  occur,  and  are  to  be 
found  in  the  books;  it  is  not  perceived  how  any  well  grounded  dtatinetion 
can  be  made  between  auch  caaea,  and  the  caae  of  a  dedication  of  land 
for  the  oae  of  (he  ci(y  of  Cincinnati.  The  aame  necesaily  esists  In  the 
one  case  as  In  the  o(her,  for  the  purpose  of  effecting  (be  object  intended. 
The  principle.  If  well  founded  In  (be  law,  must  have  a  general  applica« 
tioc  tooli  appropriations  and.  dedications  for  public  uaeB,  when  there  is 
no  grantee  In  tntr  to  take  the  fee.  But  this  forms  an  exception  to  the 
rule  ipplicable  to  private  giania,  and  growa  out  of  tho  necesaily  of  the 
caae.    Ibid. 

5.  In  this  class  of  cases  there  may  beinstancea  where,  contrary  to  the  ge- 

neral rule,  a  fee  may  remain  In  a^yance  on'tl  (here  is  a  grantee  capable 
of  taking,  when  (he  object  and  porpoao  of  the  appropriation  look  to  a 
future  grantee  In  which  tho  fee  is  (o  vest.  But  the  validity  of  (ho  dedi- 
cation iloes  not  depend  on  (his:  it  will  preclude  the  party  makiog  (he 
appropriation  from  reaaaerting  any  right  over  the  hind;  at  all  evenia,  ao 
long  as  i(  remalna  in  public  uae,  although  there  may  never  aiiae  any 
grantee  capable  of  taking  the  fee.  ihid, 
•«  The  doc(rioe  of  (he  law  relative  to  tho  appropriation  of  land.fbr  public 
highways  waa  applied  to  a  public  apring  of  water  for  public  oae.  In  tho 
case  of  M'Connell  v.  The  Traatoea  of  tho  town  of  Leiington,  It  Wheat. 


7.  All  public  dedkatlona  moat  be  conaldered  with  wftteneo  to  the  vae  for 
which  they  are  made;  and  atreeta  in  a  town  or  city  may  requbo  a  more 
enlarged  uae  of  (he  land  in  order  (o  cany  into  effect  (he  poipoeea  hi- 
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tendtd,  tiua  nay  te  niemny  io  to  apprapriatloo  for  •  highway  io  th« 
cooatiy.  Bat  th«  piioclptet  ao  fu  M  raapaeta  tht  right  af  tha  origioal 
ovnar  to  dlatorb  tha  iMa»  nuat  raat  ao  Iha  aana  ground  io  both  eaaa'a; 
and  appliaa  aqualy  to  tha  dadleaHon  of  tha  commoo  u  to  the  atraata. 
Thii  waa  for  Iho  publlo  paa,  and  tha  eoovaolaiica  and  accotnmadalloa 
of  tha  bihahltama  of  dacimiati;  and  douhtlaaa  groatly  aohaucad  tha 
valua  of  tha  prifata  propartjadfolning  tha  common,  and  thafal>y  eompa» 
•atad  tha  ownaia  for  tbo  land  Ihua  thrown  oat  aa  pabtte  ground.  /M, 
8.  Aftar  bchig  thoa  aat  apart  for  pubUe  uao,  and  anjoyod  aa  aaeh,  and 
pitfato  and  lnd!?idoaI  righta  acqairad  with  raferanea  to  it,  the  law  cov- 
aideia  It  in  tho  natttro  of  an  aatoppol  in  pala.  which  pracludea  tlia  original 
owner  from  revoking  aacb  dedication.  It  la  a  yiolation  of  good  Mth  to 
the  pablic,  and  to  thoae  who  haye  acquired  private  property  with  a  view 
to  the  enjoytfiont  of  the  uae  tliaa  pobUcly  granted.    JbUL 

0.  If  tlm  grmmd  in  controveny  in  tho  efectment  had  been  dedicated  for  a 

particniar  paipoae,'and  the  city  aothoritiee  had  appropriated  it  to  an  en* 
tiroly  different  paipoee».it  might  affofd  groond  for  the  interference  of  a 
court  of  chancery  to  compel  a  apeclfie  oxecntion  of  tlie  traa t,  by  re* 
atnioiog  the  eorpomliont  or  by  caualog  tho  removal  of  olMtructiona. 
But  even  in  auch  a  caaa*  the  property  dedicated  would  not  rovert  to  tho 
original  owner.'  .The  uae  would  atlll  renmln  In  the  public*  limited  only 
by  the  conditiona  impoaod  in  the  grant.  Jiareloy  mid  ofAera  v.  Biuh 
eW$  Le$$€€.  486. 
10«  In  aome  caaeali  dedication  of  property  to  public  uae;  aa  for  Inatanco  n 
atreet  or  pobNc  road,  where  the  pubHo  haa  enjoyed  the  onmoleated 
oae  of  It  for  alx  or  aovan  yean;  haa  been  deemed  tattdent  for  dedica- 
tion.   JMd. 

DEEDS. 

1.  Proof  of  the  hand'Writing  of  a  deed,  added  to  ita  being  in  the  poeaeaaioa 

of  the  grantee,  ia  prima  facie  evidence  thkt  it  waa  aealed  and  deliviced. 
Tlie  evidence  to  catabliab  tlie  conlenta  of  a  lost  deed  ia  the  aame  aa 
that  required  in  the  caae  of  a  loat  bond.  £e$ite  9f  Skard  v.  Dmpi$, 
124. 

2.  Whatahottid  be  oonaldarod  proof  of  the  loaa  of  a  deed  to  entitle  a  party  to 

read  a  copy  in  evidence.    Ikid, 

3.  In  the  probate  of  deeda,  the  court  has  a  apecia!  limited  Jnrifdlctlon;  and 

the  rocord  ahould  atate  facta  which  ahowlla  juriadictioo  in  the  particular 
caae.  Ifthia  role  be  diaregarded,  every  deed  admitted  to  record,  on 
whatever  evidence,  muat  be  conaidered  u  rogularly  admitted.  Jio§$  v. 
JtLimg.    288. 

4.  A. deed  which  conveyed  a  large  numlier  of  Iota  in  the  city  of  Washington, 

contained  ao  exception  from  the  opention  of  the  conveyance  of  certain 
lots,  the  title  to  which  wu  derived  from  certain  conveyances  which  wera 
specially  referred  to  In  the  exception.  In  an  ejectroeot  for  one  of  the 
Iota  mentioned  in  one  of  the  eonveyancea  referred  to  in  the  cxcepiioD: 
it  waa  lield  that  thia  exception  ia  valid:  and  that  the  burthen  of  proof  to 
ahow  that  the  lot  for  which  the  ejectment  Is  brought  ia  within  the  ex- 
ception, la  not  upon  the  plaintiff  in  the  action.  That  in  many  caaes  tho 
Imrthen  of  proof  ia  on  the  parry  within  whose  peculiar  knowledge  and 
means  of  laformation  the  feet  lies,  ia  admUted.    But  thia  lule  la  far  from 
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b^iiif  MlvMNlf  wmd  hai  Many  qotltteallnf  upta  Hf  appHctllMi. 
Gr^enUtf^  Le$$$e  w,  Birik,    aoi. 

DEMURRER. 

1.  A  deflUNTtr^  an  tntwtr  in  law  4o  dia  Mil,  ih&o^  aot,  to  a  tednkal 

amif«,  an  anawar  acaordlnc  Co  iIm  coobimmi  laafiiaga  of  praclico.    Th$ 

DESCENT. 

L  Daacantaata,  aa  la  wall  kaowa*  of  two  aorta»  Hncal*  u  ftaai  fclbar  to  aaa, 
or  graodladMr  to  aoa  or  grandaoo;  and  conalofal«aa  from  btolkar  to 
trotbor.andcooaio  tocottfioalu.  Thojaraalaodlallnfolfliodintono* 
diaio  and  ImnadiaCo.  But  liara  dia  tarma  aro  anaeaptibla  of  dUferant 
IntofpfolatioBa;  which  drconataaoa  haa  iotrodoeod  aoao  confaaioa  Into 
logal  diacMiiiona»  aineo  diflbrant  Jodfaa  hava  utod  Ihom  in  diflaiont 
aaniaa.  A  daacaat  may  bo  aaM  to  bo  oMdUto  or  launodiata.  In  rafprd 
Co  tho  OMdlalo  or  louaodiato  daacaat  of  cho  €§t&U  or  figkig  or  it  aia j 
bo  aald  Co  bo  nadiato  or  Inmodiaio,  in  ragatd  to  tho  Medioteacaa  or  lai- 
Bodlataaata  of  tho  jiadlfrwa  or  degnn  of  cofuoa^iitRily.  Thoa  a 
daacant  ftoai  cho  giaodfachor»  who  dloa  in  poMoaalon,  to  tho  grandchild, 
Cho  frchor  boing  thoa  doad;  or  from  tho  nacia  to  tho  aopbaw*  Cho  bra* 
Char  balng  doad;  ia  In  kw  an  immadiaco  daaconC,  although  tho  ono  ia 
eolhuoral  and  tho  othorliaaal;  for  tho  hair  ia  iachojMr,aadaotlo  Cho 
per  and  ciii.  On  Cho  oChor  hand,  with  raforanco  Co  Cho  Uno  ofpedlgrao 
or  conaangotaiiCy,  a  daacant  ia  oftoa  aaid  to  bo  inmodiaCo,  when  the  ad- 
caaCorfrom  whom  Cho  parcy  darivct  hit  blood  ia  immodiaca  and  wilhouc 
any  hitarrcnbig  link  or  dogroa;  and  modlaCe  whoa  cho  lilodrod  it  dorivod 
from  hhn,  modlanCo  altaro,  aaoChor  ancoaCor  Incervanbig  boCwaan  Chaak 
Xoafco  f/^Xcay  ▼.  JITCtariet.    lOt. 

2.  Alloa  aad  aUoaaga. 

DUTIES  ON  MERCHANDIZE. 

In  point  of  IbeC,  no  dutioi,  aa  auch»  can  lagaUy  accrao  upon  Cho  Importation^ 
of  piohlbiCod  gooda.    Thay  ara  not  onciclod  Co  aatiy  at  tho  cattom 
I,  or  to  bo  boadod.    JITXaNO  v.  Tfto  CMiod  Anica.    404. 


DUTIES,  COLLECTION  OF. 

Thoio  ia  ao  hnpoailbiliiy  or  iopraclicabilily  in  courCa  making  audi  ruloa 
la  ralaCloa  Co  Cho  llliag  of  the  plaadingi,  and  Cho  joinhig^  iaauaa.  In  ac- 
Clont  for  duClaa  on  morchandiaa,  aa  will  onablo  Cho  eanaaa  Co  ba  hoard 
aad  Criad  opoa  Cho  moriCai  aad  a  fordicc  foaad  ac  cha  loCnra  tana  of  Cho 
court.    Ex ptKrti  Dnet^^rt.    Ml. 

EJECTMENT. 

1 .  A  couat  ia  a  doclaiaCioa  la  iiiocCraont,  on  a  domiao  iam  a  dlAronc  party, 
aaaarClag  a  dllbfoat  tick,  ia  aot  dbCiognldiabla,  ao  fkr  aa  roipodCa  cho 
atatutooflimltatloaa,lfomaaowaetloa.    memdY.  Darts.    124. 

S.  InMojoctaMntlbratraetoflaad,whoioChopfoportytuodfor4adoMriM 
by  matao  aad  bouada.  tho  Jury  may  fiad  a  verdict  fbr  part  of  the  land,  do. 
acfibing  it  fai  Choir  TOfdiet.    Tho  jury  do  no  moco  thaalheir  duty,  whaa 
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tbey  find  %  fvnHct  ftccordiofi;  to  the  exteot  tad  Umf If  of  tiM  tftlt  pm?«d 
by  the  cvidtiiee.    JtAfihur  w.  P^rUr.    SOS. 

5.  The  dtf«odiiol  lo  an  •jeciment  ftbowed,  prima  fiicic,  •  good  lltla  to  re- 

cover. The  dereodaot  Mle  up  bo  title  In  himself,  bat  eeeln  to  meUittin 
hit  pofltewlen  ea  e  mere  ietruder,  by  teitiog  up  t  title  lo  third  peiaon^ 
with  whom  he  hat  oo  privity.  In  foch  t  caae  it  la  loeumbeot  upon  the 
petty  aetiinic  np  the  defence,  to  eatabiuh  the  eziateoce  of  auch  ao  ottt- 
atanding  title,  beyond  all  controvetiy.  It  ia  not  aofietent  lor  him  to 
ahow  that  theio  may  poaaibly  be  each  a  title.  If  he  leayea  It  In  donbt. 
that  ia  enough  lor  the  plalotilT.  Ha  haa  a  right  to  stand  apoB  hb  prlaM 
facie  good  title;  and  he  b  not  bound  to  furnish  soy  eridooce  lo  aaaiat 
the  defence.  It  Is  nof  incumbent  on  him,  negatively^  eatabilah  iho 
Don-eiisfence  of  auch  ao  outataoding  title;  It  la  the  doty  of  the  defend- 
ant to  make  ita  cziateoce  cerUin.  GreenkqT*'  Le$$t9  t.  Birth,  MIS., 
4.  If  the  mere  naked  fee  is  in  the  ptelntUT  in  ao  ejeetnteot.  It  doea  not  follow 
he  can  recorir  poaaeasion  of  the  land  fai  hla  actioo.  Cfiig  tf  OnrinrmH 
Y.Wkit$.    4S1. 

6.  The  action  of  ejectment  la  a  possessory  actioo;  aod  the  plafartUI^  to  oo- 

title  lilmself  to  recorer,  mist  have  the  right  of  poaaaaiiBo:  wliatovor 
takea  away  the  light  of  poasosslon^  win  deprive  him  of  the  nnody  by 
ijectmeot.    /M. 

6.  Formerly  It  waa  neceaaary  to  describe  tho  pfondaee  lor  which  m  adta 

of  efectment  waa  brought  with  greet  accuncy;  bot  ftr  leas  eortaloty  la 
leqoliod  te  modem  practice.  All  the  aothoriliea  aay  that  the  goooral 
deaciiptloo  is  good.  The  leesor  of  tho  plafaillfl,  on  a  lease  for  •  apedfte 
Domber  of  acres,  nsay  recover  aoy  quantity  of  leas  waooot  Bmd^y 
mU  others  v.  HBweW$  Lt$§»e.    496. 

7.  It  waa  objected  that  the  claim  of  the  plahitlirhi  error,  which  was  fbr.two 

aipena  of  land  adjoining  the  city  of  8t  Loola,  ICiaaoail,  wao,  from  hla 
own  showing,  no  more  than  ao  equitable  right,  for  which  ao  actioo  of 
ejectmeot  would  not  Ke.    There  Is  hi  the  state  of  Mleeoori,  ao'iet  of 
the  legislators  regulatlog  the  actioo  of  ejeetmcnt»  aod  oouoMfttfaig  vo- 
lioua  claaaoaof  caaea  of  claima  to  laoda  whore  tho  aotleo  will  lo,  asaeaf 
which  la  a  claim  ood^r  any  French  or  Spanish  graot  wanant,  or  order  of 
aorvey,  which,  prior  to  tho  lOth  of  March  1804,  had  booo  sorvejM  by 
proper  aolhoiiiy,  ooder  the  Fraoch  or  Spanish  govommools,  tod  lo- 
coided  according  to  the  custom  and  osagoa  of  the  countiy.    This  wooM 
aoem  brood  eoeggh  to  embrace  the  claim  lo  queatleo,  and  oothoileo 
tho  right  to  be  tried  hi  ao  actioo  of  qeclmeot.    ^luars,  if  ooder  thio 
hw^  ao  ejectmeot  could  be  aaaintained  on  ao  equitable  title  lo  the  courts 
of  tho  Uolted  States»in  the  sute  of  Missouri.    Str^tker  r,  Imcmb. 
TOS. 

ENTRY  OF  LAND. 

1.  If  ao  ootty  be  made  oodor  a  grant,  aod  there  b  no  aoveiae  poaaemioo,tho 

entry  will  be  Nmited  ooly  by  the  grant*  oolcsa  tho  cootraiy  tppeor 

MUterw.M'hU^e.    61. 
9l  Ao  eotry  of  bod  hi  Ohio,  io  the  oame  of  a  peraoo  who  waa  dead  when 

the  samo  waa  node,  b  a  nullity.    ArjhnaUTi  HSnn  v.  AwoXby  cmI 

pihtfi.    S61. 
t.  Ao  entry  of  bod  hi  a  coooly  which  waa  afterwarda  divided,  dooa  oott  iflar 

Vol.  VL~4  Z 


7M  [NDKX. 

ENTRY  OF  LAND. 

.the  diylsioo»  lutboriM  » tonrcy  io  cIm  MtgliMl  coniy,  If  ibe  hinil  &lb 
wiibiotli6iiewcoco|lj.  Bof iwan  mtd  •tktn  y.  r><  £<Mggt  ^f  Retd 
mnd  Ford  «<  oL    t28. 

ERROR. 

1.  Od  the  tflil  of  •  raitin  tiM  difttlct  cowt  of  tb«  Uolttd  Blatet  fbr  tiM 
M0(ero  district  of  LooidaiM,  one  of  cIm  dofoodaiitf  look  t  fofii^to  do> 
teco;  tod  bo  tftom ftfdt  profoOuted  o'wiit  of  onor  lo  tbia  court,  wHb- 
oot  Joiioiog  ibe  oibor  («o  dcfiNidaDto  bi  tbo  writ  Tbo  (ftbor  dofeodanlo 
•bo  iffuod  t  teptnlo  writ  of  orror;  tad  Iho  pltiotUb  io  onor  bi  otcb 
writ  gtvo  ieTeril  tppotl  boodti  Tbo  eoort  oTomilod  t  motlfM  to  dlo- 
Bltt  tbo  ctoie:  tbo  ground  of  tbo  motfoo  bobif »  Ibtt  .but  ono  wilt  of 
onor  could  bo  tuod  out,  tpd  tbtt  til  the  dofeodaoto  tbould  btvo  united 
ifLtbonmo.    C»s  oml  iKdk  t.  27bc  CTmM  Aufct.    IIS. 

S.  A  writ  of  onor  will  nbt  llo  to  Ibo  circuit  court  of  tbo  United  Stitot,  to  ro- 
Tiio  itt  docition  bi  rofuring  to  grtnt  t  writ  of  venditioni  ozponet.  Itaood 
OB  t  Judgment  obttbied  in  Ibtt  court  A  writ  of  enor  doot  not  lie  In 
fucb  a  ctio.    SoffU  ▼.  ZmdmU  mmI  ZWimt.    648. 

S,  All  motione  to  quttb  oioeutioni  ore  tddrtttod  to  tbo  eound  ditciotion  of 
tbo  court,  end  to  t  ounnitry  lottof  wbicb  tbo  court  la  not  compelUblo 
to  tllow.  Tbo  party  la  deprived  of  no  rigbt  by  tbo  rolnati;  and  bo  b  at 
fun  Vboity  to  rodraoi  bla  grloranco  by  writ  of  enor,  or  audita  quorob,er 
otber  iMUody  known  to  tbo  eonmon  law.  Tbo  rofuitl  to  q^tib,le  aoU 
jniho  aenao  of  tbo  coMion  hw,  a  Judgment,  nracbloaa  a  final  Jadgnont. 
It  la  a  moiu  intoriocutoiy  ofder.  Erea  tt  commoa  hw,  onor  oaly  Sea 
fnMD  a  fiaal  Judgmeat;  aad  by  tbo  oipreof-  piovfaloaa  of  tbo  Judidaiy 
act  of  178t»  a  writ  of  orror  llea'to  tbb  court  oaly  In  eaaoe  of  fipal  Judg- 
menta.    ML 

4.  Judgment,  t. 

ESTOPPEL. 

1.  Tbo'  general  rale  of  law  It,  dut  a  recital  of  oao  deed  fai  aaotfaor,  bhida 
tbo  ptrtlaa  and,  tboee  wbo  dalm  under  tbom  bymattara  aubaequont 
Technically  apeakb^^r  iwb  e  lodtal  ppoiatoa  ka  an  oatpppel,  wbicb 
worka  on  tbo  taitoreat  In  tbo  land,  and  Mode  paitlea  and  privtoa;  privioa 
In  blood,  ptiriea  In  eatato,  and  privioa  In  law.    0«ae  ▼.  Murrii^B  Xat- 


S.  If  tbo  recital  of  a  leaae  In  a  deed  of  raleaae  bo  admitted  to  bo  good  eei- 
donee  of  tbo  execution  of.  tbo  leaae,  it  nuiat  bo)tood  ovideaoe  of  tbo 
fory  leaae  alated  la  tbo  recital,  and  of  tbo  coateaia,  ea  lar  u  tbay  are 
elated  Iberobi;  for  tbey  coaatituio  ita  Ideotlty.    JM. 

EVIDENCE. 

1.  A  party  to  a  negotiable  inatrument  aball  not  be  permitted  by  bb  own  toa- 

rioiooy  to  ioTalidato  It    The  Btmk  qfik§  CMied  8lta$$  r.  Dmm.  SI. 
9.  When  parol  evidence  may  be  admitted  to  explain  a  written  laatrameat* 

Aid. 
S.  It  b  competent  to  prove  oy  parol  tbat.  a  guamntor.  aigaed  bb  aimo  la 

blank  oo  tbo  back  of  a  pronriaaory  nolo,  tpd  autborbed  aaotber  to  write 

a  aufllcient  guarantee  over  it;    Jbid. 
4,  TbopriaetploawblcbbavuboeaeatablbbedbytbecooHifebtivotoihe 
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•dmitfloo  of  IfitMiy  tnusiiptf  Ui  evidioot,  lo  mlli  bf  tlie  UoHid 

w^^^BV^pV    ^^^K^BM^B^^b    ■PWfW^p   ^^^HHp^PV^PO  V^^MiP    ^vn^V  ^B^^V^V    V  *    ^P  ^V^F     %^  WW^^W     ^^^kV^V^P^F^ 

17t. 
6.  A  pip«r  etrtlfiad  by  Cb«  MereCiffy  «f  fUto  of  Rbodo  Iflaod,  and  by  tho 
gofomor,  under  the  tool  of  the  tlitOy  ftetiog  thot  oorUia  birs  woro 
piMtd  by  tho  ItgiiUtoio  of  that  01110,  tod  that  eortaln  mattora  woro 
oofEoiiablo  by  tho  gooeni  aoMOibly  of  Rhodo  blaod.  aod  of  the  pno- 
tioo  of  the  aaaombly  of  Rhodoiolaad  ia  caaoa  of  a  particular  doaerlptloo; 
b  not  orldopoo  00  tho  aif  umoot  of  t  oaoio  b^loctO  thb  court.  Uiago 
and  cuaton  ahouM  bo  proved  In  tho  circuit  court  on  tho  trial  of  tho  caao 
in  which  it  may  bo  rolbrrcd  to;  aod  OTidoneo  of  tho  aamo  ia  oot  adoiiaa* 
ibio  in  thia  court,  if  not  found  in  tlio  rocord.  Liiand  and  Men  r. 
WUkinsan,    S17.   . 

6.  A  cortificato  from  the  aacrotaiy  of  atoto  of  tho  atato  of  Rhodo  Ialand,alao 

oortifiod  by  ibo  goromor  under  tho  aoal  of  tho  atato,  waa  ollbrod  to 
provo  that  certain  proceedioft  have  boon  had  at  diflbroot  timea  in  tlio 
log;i8teturo  of  Bliodo  laland  on  private  petitiona,  rolaiiTO  to  tho  adodnlo- 
tration  and  aaJo  of  the  aetalea  of  doceaaed  peraona  for  tho  payment  of 
their  debu;  and  that  there  have  been  certain  uaagoa  and  procoodlnga 
in  the  iegialaturo  of  that  atale  in  regard  to  tho  aamo.  By  the  court:  tho 
public  lawa  of  a  atate  may,  without  quoation,  be  read  Ui  thia  court,  and 
tho  ezerciio  of  any  authority  which  tliey  contain  may  bo  derived  hbto- 
rically  from  tlmm.  But  private  lawa,  and  apodal  proceedings  of  thia 
.  character,  are  governed  by  a  diflerent.rule.  They  are  mattort  of  fact, 
to  bo  proved  u  aucb  in  tho  ordinary  manner.  This  court  cannot  go  into 
an  inquiry  as  to  Ibo  eriftenco  of  such  facta  upon  a  writ  of  error,  if  they 
are  not  found  in  tho  record*    ibici. 

7.  A  witneaa  cannot  bo  admitted  to  prove  what  was  said  by  a  witneas  who 

is  dead,  relative  to  a  conversaiioo  on  a  former  trial  between  ihe  plain- 
tiff  and  some  of  the  defendants.  As  the  evidence  was  not  given  be- 
tween ibe  same  parties,  it  could  only  be  received  as  hearsay.  Board- 
man  and  oth«r$  v.  The  Le$$ee$  of  Reed  and  Ford  and  othen,    828. 

8.  That  bound Aies  may  bo  proved  by  hearsay  tesilmony,  Is  a  rule  well  aet- 

tied,  aud  the  necessity  or  propriety  of  which  is  not  now  questioned. 
Some  difference  of  opinion  may 'exist  as  to  the  application  of  this  rule, 
but  there  is  none  as  to  its  legal  force.    Ibid. 

9.  Landmarks  are  frequently  fooMd  of  perishable  materials,  which  pass  away 

with  the  generation  in  which  ihey  are  made.  By  the  improvemeot  of 
the  couotry,  and  from  other  causes,  they  are  often  destroyed.  It  is 
therefore  important  in  many  casea,  that  hearssy  or  reputation  should  be 
received  to  establbh  ancient  tMundaries.  But  such  testimony  must  ba 
pertinent  and  material  to  the  Issue  between  the  parties.  If  it  have  no 
lelation  to  the  subject,  or  if  it  refer  10  a  bet  which  is  imnutcrial  to  the 
point  of  inquiry,  it  ought  not  to  be  admitted.    Ibid, 

10.  The  meaning  of  the  patties  to  written  instruments  must  be  ascertained 
by  tho  tenor  of  Ihe  writing,  and  not  by  looking  at  a  part  of  it;  and  if  a 
btent  ambiguity  aiises  from  the  language  used,  it  may  be  eipbined  by 
parol.    Ibid. 

11.  Secondary  evidence  to  prove  the  contents  of  a  commission  laaood  to  a 
Boenoe  Ay  roan  privateer,  Che  veaeel  having  boon  fitted  out  in  Belli- 
more,  may  bo  given,  after  proof  has  been  made  of  tho  fitting  out  of  tho 
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?«im1,  of  her  hftWtag  cralicd  imdtr  cIm  commhriiwi  woi  ntd*  priMt  of 
ymmh  beloogiiic  Co  the  omporor  of  BnsiU  tbco  «t  wv  wMi  Biimoo 
Ayrat;  iod  ttfo  aftor  It  bod  boon  pfoyod  that  tbo  poitooi  wlio  liad  Mtod 
Ibo  coouniMion  btil  booo  Indieiod  for  to  doing,  tad  could  not  bo  fDaod. 
The  UkUa  8iaie$  r.  MUykurm.  85t. 
1&  Tbo  ovidooco  fAlla  wttblD  ilio  nilo,  tbat  wboio  tbo  boo  prodoctlon  of  tbo 
wrItlOQ  iDftnimonc  b  tttli&etorily  iccountod  for,  niiifiictoiy  e?ldooco 
of  ill  oilttooco  tod  oootonta  any  be  ibowo.  TbU  la  a  jceneral  rulo  of 
ofldooco  appUcablo  to  criminal  u  woO  at  to  dyil  auitt :  and  a  comraiy 
nilo  not  only  migb.,  bot  probably  would  londor  tbo  biw  eotiroly  noga- 
tory;  Ibr  tbo  offcodor  would  only  boTO  to  dealroy  tbo  commlttlony  and 
hit  otctpo  from  punlibmont  would  bo  cortiio.    IHd, 

18.  Tbo  rulo  tt  to  tbo  admlttion  of  tocoodtry  evidence  dooi  not  require  tl^ 

atroogott  poetible  evidence  of  the  matter  in  dispute;  but  only  tbat  no 
ovidooco  thall  bo  given,  wbicb,  from  the  nature  of  tbo  tiantaction,  aop" 
pottt  tbore  it  better  evidence  of  tbo  fact  attainable  by  the  party.  It  it 
taid  in  tbo  bookt,  thtt  the  ground  of  the  rulo  it  a  tutpidoo  of  fraud; 
and  If  there  it  bettor  evidence  of  the  fact  which  it  withheid,  a  preturop- 
tion  aritet  that  the  party  hat  tome  loeret  or  tinitter  motive  in  not  pro- 
ducing It  Rulet  of  evidence  are  adopted  for  practical  purpotet  in  the 
admlnlttrailon  of  Jutticc;  and  mutt  b%  to  applied  at  to  promote  the  endt 
for  which  tboy  are  detlgned.    Wi. 

14.  The  doclantlont  of  a  torveyor,  autliorited  by  the  owner  of  the  land  to 
turvey  and  lay  out  •  town,  in  reference  to  mattert  chiefly  within  the 
tcopo  of  hit  powon,  aro  evidence  agalntt  the  owner  of  the  land  and  bit 
granteet,  in  an  ejectment  Intlltoted  to  recover  part  of  tbo  land  In  tbo 
town.    Bmrday  oiui  ^Ihgn  v.  Hotoefrf  Lin—.  *  499. 

15.  Hio  declaralioot  of  a  turveyor  which  contradict  bit  oflicial  letom,  are 
clearly  not  evidence:  nor  ought  they  to  be  received,  where  he  lias  no 
power  to  Oxercite  a  ditcrelion,  u  oxplanaloiy  of  bit  return,  while  he  it 
ttill  living,  and  may  be'examiocd  at  a  wiloew.    Ibid. 

16.  The  right  of  the  <;ourt  to  decide  on  the  legal  eflfect  of  a  written  Inttni* 
mcnt,  cannot  bo  controverted;  but  the  quettlonof  boundary.lt  alwayt  a 
matter  of  fact  for  the  determination  of  the  Juiy.    JbUL 

17.  The  circuit  court  cannot  be  called  upon  when  a  caae  it  before  a  jury, 
to  decide  on  the  nature  and  effect  of  the  whole  evidence  iottoduced 
in  tupport  of  the  plainlifl^t  cato,  part  of  which  it  of  a  pretumpiive  na» 
tore,  aJul  capable  of  being  urged  with  more  or  lett  effect  to  the  jury- 
Crane  V.  MorriM*9  Leuet,    996. 

16.  An  qfectment  for  a  tract  of  land  wat  tried  upwanlt  of  teventy  yeart 
oAoff  the  date  of  a  loato,  recited  to'  have  l>een  executed  in  a  deed  of 
roleate  of  the  premitet  in  ditpote,  bot  which  leate  wat  not  produced 
on  the  trial.  Under  ihete  ciicumttancea»  the  lapse  of  time  would  alooo 
bo  tufficiont  to  Jutti^r't  pretumptloo  of  the  duo  execution  and  ion  of 
Iho  fette,  proper  to  be  left  to  the  jury.    Ibid, 

19.  The  tolomn  probate  of  a  deed  by  a  witoett  upon  oath  before  a  magit* 
trate,  for  tbo  purpote  of  having  it  recorded,  and  the  certificaie  of  the 
magittrato  of  lit  duo  piobato  upon  toch  tettimony,  are  certainly  enti- 
tled to  more  weight  at  evidence^  than  the  mere  unexplained  proof  of 
the  hand- writing  of  a  witnets  after  hit  death.  The  one  aflbrdt  only  a 
protomptloo  of  the  due  execution  of  the  deed,  from  the  mora  fact  that 
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tiM  tlKtntnre  of  Um  wUimm  If  to  th«  tttcftatloo  chiiM;  tb«  •ther  If  ■ 
deliberato  ifirmatfon  by  tb«  witaeft,  vpon  oith.  before  i  compttooC 
tribniial,  of  tbe  moterial  facts  to  ptove  tbo  eiecutioo.  IhuL 
SO.  Wbenever  ovldeoco  is  offered  to  the  Jury,  ivbicb  Is  in  its  oaturo  priini 
fteio  proof,  or  prosuoiptivo  proof,  its  cbaraelor,  as  such,  ought  not  to 
bo  disregarded:  and  no  court  has  a  tight  to  direct  the  Jury  to  disregard 
it,  or  to  Tiew  it  under  i  different  aspect  from  that  in  which  it  is  actuary 
presented  to  thero.  Whatever  just  influence  it  may  derive  from  that 
character,  the  jury  have  a  right  to  give  it;  and'  in  regard  to  the  order 
In  which  they  shall  consider  the  evidence  in  i  cause,  and  the  manner 
In  which  ihey  shall  weigh  it,  the  law  has  submitted  It  to  them  to  decide 
lor  themselves;  and  any  interference  with  this  right  would  be  an  inva- 
sion of  their  privilege  to  respond  to  matiers  of  fact.    Ibid. 

21.  Prima  facie  evidence  of  a  f«ct,  is  such  evidence  as  in  judgment  of  law  is 
sufficient  to  establish  the  fact;  and  If  not  rebutted,  remains  sufficient  for 
the  purpose.  The  juiy  are  bound  to  consider  it  In  thit  light;  unless 
they.are  invested  with  authority  to  disregard  the  rules  of  evidence,  by 
which  the  liberty  and  estate  of  every  citizen  are  guarded-abd  supported. 
No  judge  would  he»it«te  to  set  aside  their  rerdicl  and  grant  a  new  trial, 
if,  under  such  circumstances,  without  any  rebutting  evidence,  tbey  dis- 
regard it.  It  would  be  error  on  their  part,  which  would  require  tlie  re- 
medial Interposition  of  the  court.  In  a  legil  sense,  then,  such  prima 
facie  erldence,  in  the  abience  of  all  controlling  evidence  or  discredit- 
ing circumstances,  t>ecomes  conclusive  of  the  fact;  that  Is,  it  should 
operate  upon  the  minds  of  the  jury  as  decisive  to  found  their  verdict  as 
to  the  fact.  Such  are  under«tood  to  bo  the  clear  principles  of  Uw  ou 
this  subject.    ITetly  v.  Jackson  et  al,    622. 

22.  It  is  a  general  rule  that  evidence  by  comparison  of  hands  Is  not  admiss- 
ible when  the  witness  has  had  no  previous  knowledge  of  the  hand-writ- 
ing, but  is  CHlled  upon  to  testify  merely  from  a  comparison  of  hands. 
Theie  may  be  cases  where,  from  the  antiquity  of  the  writing,  it  is  im- 
poMible  for  any  living  witness  to  swear  that'  he>eversaw  the  party  write. 
Comparison  of  hand-writing  with  documents  known  to  be  in  his  hand- 
writing, has  been  admitted.  But  these  are  extraordinary  instancy 
arising  from  the  necessity  of  the  c»<r.    Str  ither  v.  Lucas.    763. 

23.  Foreign  laws  should  be  proved:  tbi:  couit  cannot  be  charged  with  know- 
ledge of  foreign  laws.    Ibid, 

FLORIDA. 

1.  The  grant  of  the  king  of  Spain  to  F.  M.  Arredondo  and  son,  for  land  at 

Alachua  in  Florida,  gave  a  vall4  title  to  these  claimauti  under  the  grant, 
according  to  the  stipulations  un  <  *  the  treaty  between  the  United  States 
and  Spain  of  1819,  the  laws' oi  nations,  of  the  United  Slates,  and  of 
Spain.     The  United  States  v.  Jirredondo  and  others.    691. 

2.  Construction  of  the  treaty  with  Spain  of  1319,  relative  to  grants  of  lands 

In  the  territory  of  Florida;  and  of  the  several  acts  of  congress,  passed 
for  the  adjustment  of  private  claims  to  land  within  that  territory.    Ibid. 

FORFEITURES  FOR    BREACH  OF  THE   NON-IM- 
PORTATrON  LAWS. 

Ptmllies  tod  rotfrilurM. 
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GEORGIA* 

G6MfU,  benelf*  baf  ftmiMied  condiitive  evidence  Ibtt  her  fenner  epinleoe 
OB  the  Mbjeet  of  ibe  lodUoe,  coocorred  with  thoeo  enterteioed  by  her 
lifter  ftatet,  tnd  by  the  (ovemneot  of  the  United  StaCet.  Vtriouo 
ecu  of  iMr  legitltiure  htve  been  cited  in  the  irgumoDlv  iodadieg  tiie 
cootract  of  eciiion  mode  In  Uie  year  1801,  all  teodtog  to  prove  her  ac- 
^ieacence  lo  the  oniveiaal  eonvictioD  that  the  Indiao  natioii  poHcaaed 
a  full  right  to  the  lands  they  occupied,  until  that  right  ifaould  be  eziin* 
guiahed  by  the  United  Statea  with  their  conaent:  that,  their  tetriiory 
waa  aeparated  from  that  of  any  atiale  wlthhi  whoae  chartered  ttmita  they 
night  reaide,  by  a  boundary  lioot  eatabttsbed  by  Creatiet:  that,  withia 
their  boundaiy,  cfaey  poaaeaeed  rights  with  which  no  atafe  could  intei^ 
fere:  and  that  the  whole  power  of  regulating  the  intercourse  with  theaa 
was  seated  in  the  United  States.    Worc€9Ur  ▼.  The  StaU  9f  Gtorgia. 

HUSBAND  AND  WIFE. 

Thai  a.hMhand,  even  before  marriage,  may,  In  virtue  of  the  marriage  coo* 
tractr  have  inchoate  rights  in  the  estate  of  his  wife,  which,  if  the  mar- 
riage la  eoosummated,  will  be  protected  by  a  court  of  equity  iigalnat  any 
antecedtat  contiicts  and  confcyances  necretly  made  by  the  wife,  in 
fraud  of  tboae  marital  rights,  may  be  admitted:  but  tb^y  aro  mero  eqoi- 
tiea,  and  is  no  Just  sense  constitute  any  legal  or  equitable  estate  in  her 
landa  or  otfa*'  property,  antecedent  to  her  matiiage.  Croare  v.  Jtoni^B 
JUssce.    tW. 

INDIANS. 

1.  The  treaties  and  laws  of  the  United  Stct^s  contemplate  the  Indian  territory 
aa  completely  separated  from  that  of  the  atates;  and  provide  tliat  all  In* 
tereoorae  ivith  them  ahall  be  carried  on  esclu4vely  by  the  goTonment 
of  the  union.    Wot  eater  v.  The  State  ef  Georgia,    616. 

t.  The  Indian  nations  bad  alwajra  been  considered  as  distinct,  independent 
political  communities,  rotaining  their  original  natural  rights,  as  the  un- 
disputed possessors  of  the  soil,  from  lime  immemorial;  with  the  aingle 
esception  of  that  imposed  by  irresistible  power,  which  escluded  them 
from  intercourse  with  any  other  European  potentate,  than  the  fint  dis* 
coveiVT  of  the  coast  of  the  particular  region  claimed:  and  thia  waa  a 
reatriclion  which  those  European  potentates  imposed  on  themselves,  aa 
well  ea  on  the  Indians.  Tho  f  cry  term  '*  nation,*'  ao  generally  applied 
to  them,  means  **  a  people  distinct  from  others."  The  constitution,  by 
declaring  treatiea  already  made,  aa  well  aa  thoae  to  be  made,  to  bo  the 
supieme  law  of  the  land,  has  adopted  and  aanctioned  the  previous  trea* 
tlet  with  the  Indian  nations,  and,  conaequentty,  admits  their  rank  ameng 
Aioae  powers  who  are  capable  of  making  treatiea.  The  words  **  treaty'* 
tod  ^  nation**  are  words  of  our  own  language,  aelected  in  our  diplomatic 
and  leglalative  proceedings,  by  ouraelvea;  having  each  a  defini^  and 
well  undeiatood  meaning.  We  have  applied  them  to  Indiana,  aa  we 
have  applied  them  to  other  nationa  of  the  earth.  They  are  applied  to 
all  in  the  aame  sense.    J  Hi, 

INSOLVENT    LAWS    OF    THE    STATES    OF    THE 
UNION. 

I.  The  Judges  of  thla  cowt,  who  wero  In  the  mhMrity  of  the  court  upon.ihe 
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(•Mral  qoMiioB  at  to  Ibt  conitltatioiitiity  of  tute  insoWoDt  lawf ,  cod* 
currod  In  (bo  opinion  of  Mr  Juttico  Jobnaon.  in  the  eaao  of  0|(den  r, 
Saundora,  IS  Wboatoo»  218.  That  opinion  it  thore fore  to  be  deemed 
the  opinion  of  the  otiier  jud|(ef ,  who  aaaented  to  (bat  judgment.  What- 
over  pilnciploa  are  eatablialied  in  tbat  opinion,  are  to  be  conaidered  no 
longer  open  for  controveray,  Imt  (bo  aettled  law  of  tbo  eouit.  BeyU  ▼. 
Zaeharie  et  «i.  348. 
2.  Tlie  effect  of  a  dlaebaige  under  an  Inaolrcnt  lair  of  a  atate,  la  at  reat;  ao 
far  aa  it  dependa  on  tbe  antecedent  deciaiona  made  by  thla  court.  Tbo 
ultimate  opinion  delivered  by  Mr  Juatice  Jobnaoo,  in  (be  caae  of  Ogden 
V.  Saundera,  18  Wbeat.  218, 268,  waa  concurred  in  and  adopted  by  (bo 
tbree  Judgea  wbo  were  in  tbe  minority  on'  tbe  general  qoeation  of  tbo 
conaUtutionality  of  atato  inaolvent  lawa.  So  fir  tbon  aa  deciaiona  upon 
tbe  aubject  of  atate  inaolvent  lawa  have  been  made  by  tbia  court,  Ibey 
are  to  be  deemed  final  and  concInaiTe.    Ibid.    689. 

JUDGMENT. 

1.  If  execution  laauea  under  an  orroneoua  Judgment,  tbe  party  wbo  acta 

under  It  ia  juatified:  for  tbe  judgment  ia'tbe  act  of  the  court.    Tk$ 
Bank  oftht  United  8HUe§  v.  The  Bank  of  Waekington,    8. 

2.  At  it  reapecta  third  peraont,  whatever  b  done  under  an  orroneoua  judg- 

ment, while  it  remaina  in  full  force,  b  valid  aod^binding.  JHd, 
8.  On  the  reveraalof  ah  orroneoua  judgment,  tbe  law  ralaea  an  obligation  on 
the  party  to  tlio  record  wbo  received  (be  benefit  of  it,  to  make  rettitu* 
(ion  to  tbe  other  pariy  for  what  be  boa  loot.  Sometlmea  tfab  b  done 
by  a  writ  of  reatitution,  without  a  aelre  fadaa,  when  tbetecoil^  jbowa 
tbe  money  baa  lieen  paid;  in  other  eilea,  a  §^f  facba  may  be  necea- 
aary  to  aacertain  tbe  amount.  Ibid, 
4.  Tbe  petition  by  which  (be  auit  on  tbe  bond  waa  inatltuted  autee  tbo 
debt  to  be  fifteen  tbouaaod  ftft  bundled  and  fifty  dolbra  and  eighteen 
con  (a.  Tbe  verdict  of  tbe  Jury  waa  for  twenty  thouaand  dollara;  and 
upon  tbb  a  Judgment  waa  entered  up  aptoat  tbe  ettate  of  two  of  the 
obligora  in  tbe  lN»nd, Jointly  and  aevenlly,  for  twenty  thouaand  dollara, 
and  a  judgment  agafnat  two  of  (he  legal  repreaentatlvee  of  one  of  tbo 
obllgort  for  ten  thouaand  dollara  each.  **  Upon  no  poealbler  ground  can 
tbb  judgment  be  auttained.*'  Gaz  and  Dick  v.  The  United  Slatee.  172. 

JURISDICTION. 

1.  Under  the  eleventh  aection  of  tbe  Judiciary  act  of  1788,  tbe  payee  ana  m- 
doraee  of  a  promiaaory  note  diawn  In  a  atate  of  the  union,  IT  tbo 
dfiwee  baa  removed  to  another  atate  after  tbe  note  b  drawn,  and  befoio 
it  b  due,  may  inatltute  a  auit  on  the  note  in  the  circuit  court  of  tbo 
United  8ietea;  tbe  pbintiff  being,  at  the  time  the  tuit  b  brought,  a  cld- 
sen  of  a  atate  other  than  that  of  tbe  drawer  of  the  note,  nrkman  v.' 
HamiUon  and  alkere,    20. 

2  Tbo  aupreme  court  has  no  juriadlclion  in  a  caae  in  whlc)i  the  judgea  of 
the  circuit  have  divided  in  opinion  upon  a  motion  for  a  rub  to  ahow 
cauae  why  tbe  taiation  of  the  coata  of  tbe  marahal  on  an  elocution 
obould  not  be  reveraed  and  corrected.  Bank  of  f  Afe  Untied  Statu  v. 
Oretn  and  athen.    28. 

8.  It  haa  boon  aettled,  that  in  order  to  give  Jurfadictlon  to  tbb  court  under 
the  tWinty*fifUi  aection  of  the  judiciary  act,  it  b  not  neecaaaiy  (hat  the 
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ffvooid  aboiU  ctali,  ici  itnni,  tbs(  to  net  of  congreit  wm  id  poiDt  of  fact 
drawn  in  qottiton.  It  is  «ufliciefUt  If  it  appetrs  fron  the  record  ibat  ao 
act  of  coiif^reM  was  ap|Ni€able  to  -the  case,  and  waa  miaeoMtnied ;  or 
the  decision  of  the  stale  court  waa  .gainst  the  privikm;e  or  exemptioB 
specially  set  op  under  such  statute.  DaviM  r.  Packard  and  0ih€r§,  41. 

4.  In  *'  the  court  for  the  correction  of  errors  in  ilie  state  of  New  York,  tlie 
plaintiff  in  error  assigned  as  error,  in  a  rj4e  removed  by  writ  of  error 
to  that  court,  that  he  was  at  the  time  Ihtf  ^ctiun  was  brought,  and  con- 
tinued, consul  general  in  the  ITnitetl  Slates  of  the  king  of  Sasony,  and 
at  such,  should  have  been  impleaded  in  some  district  couit  of  the  United 
States,  and  the  supreme  court  of  New  York  had  no  juriadictloo  hi  Iho 
auit.  No  plea  to  the  juris«liclioo  was  tendered  in  the  case  until  it  wte 
t>efore  the  court  of  errors;  and  in  that  court,  the  fiot  that  llieplaintUriB 
error  was  consul  general  of  the-  king  of  Saxony  was  not  dei^.  The 
court  of  errora  In  their  decree  say :  having  examined  and  fully  eon« 
aidered  the  causes  assigned  for  error,  they  alBrm  the  judgment  of  the 
supremo  court.  This  was  deciding  against  the  privilege  set  up  uodor 
the  act  of  congress,  which  declares  that  (be  district  courts  of  the  United 
Statea  ahall  have  jurisdiction,  exclusive  of  the  conrta  of  the  aereitl 
states,  of  all  suits  against  consuls  and  vice  conaub.    /M. 

6.  The  iuprenae  court  have  not  jurisdiction  in  a  case  in  which  eeparato  dt- 
croee  have  been  entered  in  the  circuit  court  for  the  wages  of  saamsn; 
the  decree  in  no  one  of  Ihe  caaee  amounting  to  two  thousand  dollars: 
although  the  amount  of  the  several  decrees  together  exceeded  that  sum* 
and  the  aeamen  In  each  cass  claimed  under  the  aame  contract  with  Ihe 
owners  of  the  ship.    OUvtr  it  el.  v.  Alexatidir  et  a/.    143. . 

6.  It  is  very  clear  that  no  aeaman  can  appeal  from  the  diatrict  to  the  drcuit 

court  unless  bis  own  claim  exceeds  fifty  dollars;  nor  from  the  circuit 
to  the  supreme  court  unless  his  claim  exceeds  two  thousand  dollara. 
And  the  same  rule  applies  to  the  owners  or  other  respondenu,  who  are 
not  at  liberty  to  consolidate  the  distinct  demands  of  each  seaman  into 
an  aggregate,  thus  making  the  claims  of  the  whole  the  matter  in  dispute: 
but  they  can  appeal  only  in  regard  to  the  demand  of  a  seaman  which 
exceeds  the  sum  required  by  law  for  that  purpose,  as  a  distinct  matter 
in  dispute.    Ibid. 

7.  The  plaintiff  claimed  in  hia  declaration  the  sum  of  one  thooirad  two  hun- 

dred pnd  forty-one  dollars,  and  Ul«l  his  damages  at  one  thousand  dollars: 
a  general  verdict  having  been  given  against  him,  the  matter  in  dispute 
is  tlie  sum  he  claims,  ad  quod  damnum.  The  court  cannot  judicially 
lake  notice,  that  by  computation  it  may  possibly  be  made  out  as  matter 
of  iuference  from  ^he  plaintiff's  declaration,  that  the  claim  may  be  leas 
than  one  thousand  dollars;  much  less  can  It  take  auch  notice  in  a  case 
where  the  plaintiff  might  be  allowed  interest  by  a  jury,  ao  as  to  swell 
the  claim  beyond  one  thousand  dollara.  Seoit  v.  IamV$  Jtdmmittrm' 
tor.  849. 
t.  A  writ  of  error  was  issued  to  "  the  judges  of  the  superior  court  for  the 
county  of  Gwinnett  in  the  state  of  Georgia,"  commanding  them  te 
aend  to  the  supreme  court  of  the  United  Sutes,  the  record  and  proceed- 
inga  in  the  said  superior  court  of  the  county  of  Gwinnett,  between  the 
state  of  Georgia,  plaintiff,  and  Samuel  A.  Worcester,  defendant,  on  an 
indictment  in  that  court.  The  record  of  the  court  of  Gm-innett  waa  re- 
turned, certified  by  the  clerk  of  the  court,  and  waa  also  authenticated 
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by  tliv  5eaf  of  the  court.  It  wat  retttii^ev  tfltfc,  tod  annesod  to,  t  ^rit 
of  error  wsued  in  rc^rutar  forin .  (:iu  <^itaUoA  beinj  signed  by  one  of  the 
aftoeiate  juitkes  of  the  tupreme  court,  and  served  on  the  governor 
and  attornf  y«geoeral  of  the  state  more  than  thirty  days  before  (he  com- 
mencement ol  the  term  to  which  (lie  writ  of  etror  was  retumaUe.  By 
the  court:  the  judicial  act,  so  far  as  it  prescribes  the  mode  of  proceed- 
ing,  appears  to'hsTO  been  literally  pursued.  In  February  1797,  a  rale 
was  made  on  this  subject,  in  the  following  words:  **  it  is  ordered  by 
the  court,  that  the  clerk  of  the  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by  transmitting  a  true  copy  of 
the  record,  and  of  all  proceedings  in  the  same,  under  his  band  and  the 
seal  of  the  court**  This  has  been  done.  But  the  signature  of  the 
judge  has  not  been  added  to  that  of  the  clerk.  The  law  doe^  not  re- 
quire it.  The  rule  does  not  require  it.  WorcesUr  r.  The  State  qf 
Georgia.    515. 

Sf.  The  plaintiflfln  error  wm  indicted  in  the  supreme  court  for  (he  county  of 
Gwinnett,  in  the  state  of  Georgia,  **  for  residing,  on  (he  15th  July  1831, 
in  that  part  of  the  Cherokee  nation  attachedly  the  laws  of  the  state  of 
Georgia  to  that  county,  without  a  license  or  permit  iirom  the  governor 
cf  ibo  state,  or  from  any  one  authorised  to  grant  it,  and  without  having 
taken  the  oath  ia  support  and  defend  the  constitution  and  laws  of  the 
stale  of  Georgia,  and  uprightly  to  demean  himself  as  a  dtixen  thtfreof» 
contrary  to  the  laws  of  the  said  state."  To  this  indictment  he  pleaded 
that  he  was,  on  the  15tb  July  1881,  in  the  Cherokee  nation,  out  of  the 
jurisdiction  of  the  court  of  Gwiniiett  county;  that  he  was  a  citizen  of 
Vermont,  and  entered  the  Cherokee  nation  as  a  missionaiy  under  the 
authority  of  the  presidbnt  of  the  United  Sutes,  and  has  not  been  re- 
quired by  him  to  leave  it,  and  that  irith  the  perrois.'<ioii  and  approval  of 
the  Cherokee  nation,  he  was  enga;;ed  in  preaching  the  gospel:  that  the 
state  of  Georgia  ought  not  to  maintain  the  prosecution,  as  several  trea- 
ties had  been  entered  into  by  the  United  States  with  the  Cherokee 
nation,  by  which  that  nation  was  acknowledged  to  be  a  sovereign  na- 
tion, and  bx,  which  the  territory  octupied  by  them  was  guarantied  to 
them  by  the  United  States;  and  that  the  lav^s  of  Georgia,  under  which 
the  plaintilTin  error  was  indicted,  are  repugnant  to  the  treaties,  and  un- 
constitutional and  void,  and  aho  that  they  are  repugnant  to  the  act  of 
congress  of  March  18U3,  entitled  *'  an  act  to  regulate  trade  and  inter- 
course with  the  Indian  tribes."  The  superior  court  of  Gwinnett  over- 
ruled the  plea,  and  the'  plaintiff  in  error  was  tried  and  convicted,  and 
sentenced  *'  to  bard  labour  in  the  penitentiary  for  four  yearii."  Held, 
that  this  was  a  case  in  which  tlie  supreme  court  of  the  United  States 
bad  jurisdiriion  by  writ  of  error,  under  the  twenty-fifth  section  of  the 
**  act  to  establish  the  judicial  cotirb  of  the  ITnited  States,"  passed  in  1 789. 
Ibid. 

10.  The  Indictment  and  plea  In  this  case  draw  in  question  the  validity  of  the 
treaties  made  by  the  United  States  with  the  Cherokee  Indians:  if  not 
so,  their  construction  is  certainly  drawn  in  question;  and  the  decision 
has  been,  if  not  apin<t  their  validity,  **  a;;ainst  the  right,  privilege 
or  excuiption  speriatly  Met  up  and  cUitned  under  them."  They  also 
draw  into  question  the  validity  uf  a  »(3tute  of  tbo  state  of  Georgia,  "  on 
the  ground  of  iti  being  repugnant  to  the  constitution,  ticaticsand  laws 
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of  the  Uniltd  SlitM»  mk  IIm  OmUm  b  io  &voiir  of  lit  vtUdlty." 
JM. 

11.  It  is  too  doar  for  coBlroviny»  tbot  tho  oet  of  eoogioii  by  wiilGb  tUi 
eoort  If  conttitotod,  Imo  givon  It  tbo  powor,  lad  of  cowto  ispotod 
OD  It  tho  doly  of  ezereitiDg  JurlidictioB  fai  tilb  cmo.  Tho  rtcord«  to- 
cordtog  to  tho  JodleUiy  oet  lad  tlio  ralo  and  piaetlco  of  tho  eooittls 
rf  gvlariy  boforo  tho  eoort.    IkU,- 

It.  Tho  doeteiftllon  wot  for  t  btloiico  of  toeotmtf  of  oloo  hnodreil  aad  olghty- 
oight  dolluf  and  ninoty-foiir  coots,  tod  tho  ad  daoiDttin  was  bid  at  two 
thootand  dolbrt.  Tbo  bill  of  oicoptioDa  ahowod  that  tho  Uohod 
Statot  cbimod  lotoroat  od  tho  babneo  doo  thoaa.  Undor  thoao  cb- 
cniDttancoa  It  b  no  objoetioo  to  tho  Joriadiction,  that  Iho  bill  of  oscop* 
tiooa  waa  takoa  by  tho  coooaol  for  tho  Unilod  Statos  to  a  rafuaal  of  tbo 
court  to  grant  an  loatraetloo  aikod  by  tho  United  ^tatea,  which  waa  ap* 
plicablo  to  cortain  Itonia  of  credit  only  cbtoiod  by  tho  dofondaati 
which  would  reduce  tho  debt  below  the  tttoi  of  one  thouaand  dollaia. 
Tbo  court  cannot  Judicblly  know  what  Influence  that  rofutal  had  upon 
the  Totdiet    TlU  UnUed  8UUf  t.  M* Daniel,    6S4. 

IS.  The  petition  filed  in  the  dbtrict  court  of  the  United  States  of  LoobUna, 
alleg^,  that  tbo  defendant  had.  caused  hbnself  to  be  naturalized  an 
American  oititon,  and  that  ho  was,  at  tho  time  of  the  filing  of  the  peti- 
tion, reaiding  to  tbo  parish  of  West  Baton  Rouge.  Held,  that  this  waa 
equivabnt  to  an  averment  that  tho  defendant  Is  a  citfaceu  of  the  state  of 
Louisbna.    Oa§^9  t.  BaUon,    791. 

14.  A  cititon  of  tho  United  Statos,  residing  to  any  alato  of  tho  anion*  b  a 
citisen  of  that  state.    /WdL 

15.  The  authorities,  on  the  question  of  the  jurisdiction  of  tho  courts  of  tbo 
United  Statoa  on  tho  allegatioo  of  dllzenship,  to  proceodtogs  in  those 
courts,  have  gone  as  far  to  lloklting  the  jurisdiction  of  thoio  courts  aa 
It  would  be  reaaonabb  and  proper  to  go.    /Wd. 

16.  Thb  court  has  jurisdiction  In  an  appeal  froin  tho  aoprono  court  of  tho 
state  of  OUo,  to  a  caao  where  was  drawn  to  question,  at  tho  trial,  tho 
construction  of  tho  act  by  which  V iigtob  coded  tho  territory  she  cbiOMd 
north-woat  of  the^lTor  Ohb  to  tho  United  States,  and  of  ttio  reaohtUon 
of  congreaa  aeoopting  tbo  deed  of  coasion,  and  the  acta  of  congress  pro- 
bnging  tho  time  for  completing  titles  to  lands  withto  tho  Yirginb  mlli- 
taiy  reservation;  tfio  docislon  of  tho  sopromo  court  of  Ohio,  having  booa 
agalnat  the  titb  aet  up  undor  the  acta  of  congress.    WqXUum  t.  Pmktr, 


LANDLORD  AND  TENANT. 

That  a  lessee  will  not  be  allowed  to  deny  tho  titb  of  his  lessor,  b  admitted: 
but  It  b  not  admitted  that  a  contract  executed  for  the  purpose  of  con- 
veying and  acquiring  an  estate  to  foe,  but  wanting  that  ^|al  formality 
which  b  requited  |o  paaa  the  title,  may  bo  converted  tote  an  agreement 
contoaapbtod  by  neither  party;  and  by  thb  cooverslon,  estop  the  pur- 
chaser, while  it  bavoa  the  aellor  fine  to  disregard  tho  ozprem  stipubtion. 
^u^km  V.  ni  2Viisfses  qf  darJcsrOls.    Mt. 

LANDS  AND  LAND  TITLED 

1.  lyeetment. 

t.  In  an  qjactment  for  land  to  the  aUte  of  Virginb,  Iho  dbtrict  court  for  tho 
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wwttm  ditliict  af  Viigioia,  lottraeled  lb*  Jary  ~  that  tbt  gnat  to  the 
pliialUb  which  wa*  glir«ii  in  «vldaoc«»  was  a  canpMa  ap pfopriatiao  of 
iho  biMl  Ihaiafai  daaaribad»  aad  vaalad  hi  iha  patantaa  tha  tilla;  aa4 
that  aoydalacU  is  tha  praHminaiy  tiapa  by  whkh  It  was  arqttiiad« 
wara  corad  by  tha  giant.**  By  tba  court:  tbaia  can  ba  do  doobt  of  tbo 
conactnaca  of  thia  ioatroctioo.  ThU  coort  bava  rapaatadly  iladdad 
that  Bo  facta  bahind  tha  pttaDt.eaa  ha  iovattigalad.  A  court  of  ^^ 
baa  cbocuirant  JuiUdicUon  with  a  court  of  equity  is  mattart  df  fraud; 
but  tbo  dafeet'of  an  anuy  or  torvay  cannot  ba  takanadvantaga  of  al 
law.  Tba  palant  appropriatat  iba  land,  and  giraa  tbo  legal  tilla  to  tha 
patantaa.  B^ordman  and  Qthen  v.  The  JLaaaaaa  ^  Bud  mmd  JFIord 
afal.    838. 

8.  TItJat  acquired  under  aalaf  ibr  taiee  depend  upon  dillcrent  prlndplaa: 

where  an  individual  claims  land  under  a  tax  sale,  be  must  show  that  the 
aubatantlal  rcqulaites  of  the  hiw  hsTa  (>een  obeerfod.  But  this  b  never 
necessaiy  where  (he  claim  Testa  on  a  patent  from  the  commonwealth. 
The  prsHminaiy  steps  may  be  invesiigatcd  In  obancaiy,  where  an  elder 
equitable  right  is  asserted;  but  (his  cannot  be  done  at  law.    Jhid. 

4.  If  the  grant  appropriates  the  landp  it  is  only  necessary  for  the  |JWaoo  who 
claims  under  it  to  identify  the  land  called  for.  Whether  the  entry  was 
made  In  legal  fom,  or  the  survey  was  aiecutad  agreeably  |a  the  calla 
of  (he  entry,  are  not  mattera  which  can  be  exambMd  at  law.  When, 
from  the  eridence,  the  ezistance  of  a  certain  fact  may  be  doobtfol» 
either  fiom  want  of  certainty  In  the  proof,  or  by  reason  of  conflicting 
erideneot  a  coort  may  be  called  upon  to  give  Instmctiona  In  referenda 
to  sopposable  tacts.  But  this  a  court  is  never  bound  to  do*  where  the 
frets  are  clear  and  uncontradicted.    Md. 

6.  That  certain  calls  In  a  patent  may  b*  aspbined,  or  controlled  by  other 
calls,  waa  settled  by  this  court  In  the  case  of  Stringer's  Lessee  v. 
Young,  8  Peters,  890.  If  the  point  had  not  been  ao  adjudged,  it  would 
be  too  clear  on  general  principles  to  admit  of  serious  doubt    JHd, 

6.  The  entire  description  of  the  patent  must  be  taken,  and  the  identity  of 

the  land  ascertahied  by  a  reasonable  constnicdon  of  (he  language  ussd. 
If  thete  be,  a  repugnant  call,  which  by  the  other  calla  of  the  patent 
clearly  appears  to  have  been  made  through  jnistake,  that  does  not  make 
void  the  patent.  But  if  (he  land  granted  be  so  inaccurately  described 
as  to  rsnder  Its  Mcntity  wholly  uncertain,  it  is  admitted  that  the  grant 
b  void.    Ihid* 

7.  An  entry  of  bnd  in  one  couniy  which  b  afterwards  divided,  does  not, 

al\er  (he  division,  authorise  a  survey  in  (he  original  county,,  if  the  land 
falb  within  the  new  county. 

9.  Dedication  of  lands  to  public  uses.    CUy  ef  dtieinnaU  v.  White.    481 . 

8.  Artificial  or  uaturai  boundariee  called  for,  control  a  call  for  course  and 

dbtance.    Bwrtlayand  eihere  v.  HewtWe  Ltnee.    486. 

10.  An  unmoles(ed  possession  for  thirty  years  would  authorise  the  presump- 

tion of  a  grant.    Under  peculiar  circumstances,  a  grant  hM  been  pre- 
sumed from  a  possessloo  less  than  the  number  of  years  required  to  bar - 
the  action  of  ejectment  by  the  stotute  of  UmiUtioiis.    tkiJi, 

11.  By  the  common  bw,  the  fee  in  the  soil  remains  in  the  original  owper 
where  a  public  rood  b  made  upon  it,  but  the  use  of  the  road  b  to  the 
public.    The  owner  parU  with  tbb  use  only;  for  if  the  road  should  be 
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Ttcsted  by  the  poblie,  h«  retumes  tbt  etclutlve  poncMion  of  the 
giooad;  tnd  wbil»it  i§  uted  ai  t  high* way,  he  if  entitled  to  the  timber 
eod  Krats  which  may  grow  upon  the  auiftcea  •nd  to  all  inineralt  which 
may  be  found  below  it.  lift  may  bring  .an  action  of  trea paaa  again»t 
any  one  who  olMtructa  the  road.    ibid. 

12.  Where  the  proprietor  of  a  town  diapoaea  of  all  his  Intereat  in  It,  he  wouM 
aeem  to  atand  in  a  different  relation  to  the  right  ofaoil,  in  reprd  to  the 
atreeta  and  alleya  of  the  town,  from  the  individual  owner  over  whoee 
aoil  a  public  road  ia  eatabliabed,  and  who  conllnuea  to  hold  the  land  on 
both  aidea  of  it  Whether  the  purchasera  of  town  Iota  are  in  thia  re- 
apect  the  ownera  of  the  aoil  over  which  the  atreeta  and  alleya  are  laid 
at  appurtenant  to  adjoining  lott,  Quttre.    Ibid, 

18.  Virginia  military  reaerralion  of  land  in  Ohio. 

LAWS  AND  DECISIONS  OF  THE  COURTS  OF  NEW 
YORK. 

On  a  comroeicia]  queatlon  capecially,  or  one  deeply  intereating  to  merrhanta, 
and  to  merchantf  only;  the  aettled  law  of  New  Yoik  is  entitled  to 
great  respect.    Spring  atid  othen  v.  Oray*$  Executor $.    151. 

LEX  LOCL 

1.  A  bond  was  giren  by  the  nary  agent  at  New  Orleans  and  l*'^  sureties  to 

the  United  States,  conditioned  that  he  aliould  falthftilly  atvount  for  all 
public  moneya  received  l»y  him.  Sic.  The  sureties  to  the  bond  having 
beeil  aued  on  the  aame  after  his  insolvency  and  deceaae,  claimed  that 
the  United  States  4vcre  bound  to  diride  their  action,  and  take  judgment 
agHinat  each  aurety  fur  bis  propoitioo  of  (he  aum  due,  according  to  the 
law  of  Louisiana;  considering  it  a.  contract  made  there,  and  to  ht 
governed  in  this  respect  by  the  law  of  that  state.  Held,  that  the  liabiU 
ity  of  the  sureties  must  be  governed  by  the  rules  of  (ho  common  law ; 
the  accountability  of  the  principal  being  at  the  city  of  Washington,  to 
the  treasury  of  the  United  States ;  and  the  bond  being  joint  apd  aeveral, 
each  is  bound  for  the  whole:  and  that  (he  contribution  bt-tween  the 
sureties  is  a  matter  with  which  the  United  Slates  have  no  concern.  Cox 
Olid  JHck  V.  The  United  Statee.    173. 

2.  The  general  rule  of  law  ia  well  settled,  th^t  the  law  of  the  place  where 

the  contract  Is  made,  and  not  where  the  action  is  brou;;ht,  ia  to  govern 
in  enforcing  and  expounding  (he  contract ;  unless  the  parlies  have  a 
view  to  its  being  executed  elsewhefe:  In  which  case  it  is  to  be  gov* 
erned  according  to  the  law  of  (he  place  where  it  Is  to  be  executed. 
Ibid. 
8.  Z.  and  T.  were  merchants  at  New  Orleans;  B.  waa  a  resident  merchant 
at  Baltimore.  B.  in  1^18,  being  the  owner  of  the  ship  Fabiusr,  sent  her  to 
New  Orleans  consigned  to  Z.  and  T.  who  procured  a  freight  for  her,  and  the 
ahip  having  been  attached  for  a  debt  due  by  B.  in  New  Orleans,  Z.  and 
T.  in  order  to  release  her,  and  enable  her  to  proceed  on  her  voyage,  be- 
came itfcurity  for  the  debt,  and  were  ohllKCd  to  pay  the  same  by  the 
judgment  of  a  court  in  New  Orleans.  1^.  on  being  informed  tiiat  Z. 
and  T.  had  become  security  for  his  debt,  approved  of  the  same,  and 
promised  to  Indemnify  them  for  any  loss  ihcy  iright  sustain.  The 
agreement  of  B.  to  indemnify  Z.  and  T.  is  not  In  contemplation  of 
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hw  a  Uaiyltnd  contrtet*  but  a  LooUiaM  eontnicl,  liy  which  B.  ua- 
denook  to  pay  (ha  money  in  the  pl*ce  where  Z.  ami  T.  refilled,  and 
not  in  Maryland.  The  agreement  o''  Z.  and  T.  by  which  they  procured 
(be  relief  of  the  ahip  Fabiua,  waa  within  their  authoiity  aa  conaigneea 
of  the  ahip.  SayU  ▼.  ZachofU  ond  Tunmr,  685. 
4.  Such  a  contrac(  would  be  umlcratood  by  all  (be  paiiiea  to  be  a  contract 
made  in  theplace  where  (he  advance  was  to  be  made;  and  thepayment^ 
unlcaa  ollierwise  atipulated,  would  alao  be  understood  to  be  made  (here. 
The  cafe  would  In  (bia  aapect  fall  dirertly  within  (he  authority  of  La- 
nuase  ▼.  Barker,  3  Wheat.  Rep.  lOi,  146.    /M. 

LIMITATION  OF  ACTIONS. 

1.  .The  atatote  df  limitationa  of  North- Carolina,  paoMd  in  1716,  in  force  In 

Tennefaee,  ban  (be  adiona  only  which  it  reritea;  it  does  not  bar  ac« 
tloBf  of  debt  generally,  and  (herefore  is  no  bar  (o  an  acdon  of  debt  on 
ff  promiaiory  nolo,    iirkman  v,  Hamlton  and  others.    20. 

2.  A  bill  waa  filed  in  ISOl  for  the  purpoae  of  obtaining  the  legal  title  to  cer* 

tain  lands  in  Kentucky, and  afterwards  new  pai  tics  were  made  dcfendama 
(o  an  amended  bill  filed  in  1819.  Until  (hcse  particf  had  ao'  become 
defendants,  and  parties  to  the  bill,  the  suit  cannot  be  cnnsidered  as 
commenced  against  them.  The  statute  of  liinit^tioni  will  avail  the 
new  defendants  at  the  period  when  the  amended  bill  wa«  nlf^d  -.  «nd 
they  are  not  to  be  affected  by  (he  proceeding  during  (he  (ime  the^*  were 
strangers  to  it.    Jl#i//er  t.  Jtlntyre.    61. 

8.  Where  the  statute  of  limitations  is  pleaded  at  law  or  .o  equity,  and  the 
plaintiff  desires  (o  bring  himself  within  its  savings,  it  would  lie  proper 
for  him  in  his  replication,  or  by  an  amendment  of  his  bill,  to  set  forth* 
the  fiicls  specially.    IM, 

4.  The  advene  possession  waa  taken  in  this  case  in  the  spring  of  178S  as 
1789.  In  the  spring  of  1796  the  ancestor  of  (he  complainan(s  died,  and 
his  heinbroogh(  sai(  against  (he  presen(  defendants  in  1815.  Some  of 
(he  complalrtanls  were  no(  of  full  age  in  1804.  Unless  the  disability  be 
•hown  to  eiist,  to  aa  to  protect  the  right  of  (he  complaioan(S|  (be  effect 
of  (he  8(a(u(e  on  (ha(  ground  canno(  be  avoided.    Ibid. 

6.  A(  least  twenty-fix  yean  elapsed  after  the  adverse  possession  was  taken 
by  (he  defendants,  liefore  suit  was  brought  against  them  by  the  com- 
plainants, and  nintcen  years  from  the  decease  of  their  ancestor.  The 
statute  of  limitations  of  Virginia  wM-made  the  statute  of  Kentucky  by 
adoption  In  1792:  If  the  adverse  possession  which  had  been  hel4  for 
seveni  yeah  commenced  at  that  timCi  or  when  the  constitution  formed 
by  Kentucky  was  sanctioned  by  congtcss,  it  would  give  a  possession  of 
about  twenty- two  yean ;  eighteen  or  ninejeen  of  wlilch  were  subse- 
quent to  the  decease  of  (he  complaioan(s*  ances(or.  Upon  (hese  facia 
the  statute  of  limitations  of  Kentucky  is  a  bar  to*  a  claim  of  (he  land  by 
the  comt»lainants.    Jhid. 

6.  The  courts  in  Kentucky  and  elsewhere,  by  analogy,  apply  the  statute  of 

limilations  In  chancery,  to  l>ar  an  equitable  light,  when  it  law  it  would 
have  opented  apjnst  a  grant.  This  principle  has  been  well  established 
and  genenlly  sanctioned  in  courts  of  equity.    Ibid. 

7.  At  law  the  statute  «|>erates  where  the  conflicting  (ides  are  adverse  in 

their  origin ;  and  no  teason  is  perceived  against  giving  (h«  aiKute  (be 
same  effec(  in  equity.    Ibid, 
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8.  TIm  priodpit  cletify  to  be  deduced  fron  the  deeMom  of  Ihli  court  od 
tbe  eUtute  ef  HmtUtloM  it,  that  to  addltioD  to  Ibe  tdmtsiloii  of  t  pto- 
eeat  folistotlDg  debt,  there  mmt  be  either  aa  ezpren  pronife  to  pey»  or 
dreametaiieee  from  which  en  imptted  promlM  may  fiiiriy  be  pre«MMNl» 
Moan  T.  Tfm  hmUt  rf  Cotumiia,    86. 

8.  Ad  examiDalioQ  and  aumniafy  of  the  decisione  of  tUs  court  on  tbe  itttiito 
ofUmiuaooa.    IHd. 

10.  The  En^Sdi  atatute  of  8ih  May  1828,  Geo.  IV.  ch.  14,  relatlTO  to  tlio 
llniutloo  of  actioiia.    Ibid. 

11.  ilie  eonatnietioB  of  the  act  of  Umllaliona,  that  If  a^Ttnc  poeeewioB  bo 
talteo  in  the  life  time  of  the  anceator,  and  be  conttove^  fortweo^  ycaUt 
and  for  ten  yeara  after  the  death  of  the  anceator,  no  eotiy  having  beea 
made  by  tbe  anceator  or  tboae  claiming  under  him,  the  tnUj  b  haired; 
b  ettabllihed  by  the  decbiona  of  thb  coart»  aa  well  aa  of  the  eoorta  of 
Kentucky.    Siewrd  ▼.  JSoaw.   124. 

18.  A  count  to  the  decbration  in  an  ejectment,  on  a  demiaefrom  a  dllllt— t 
party,  aaaerting  a  different  litb,  b  not  dbtingoithable*  ao  ^r  u  reapecti 
Ibe  act  of  limitationa,  from  a  new  action.    Ibid, 

18.  When  the  caaae  of  action  aroM  on  a  bill  of  ladtog,  and  a  contiict  to- 
doraed  on  it  that  the  ownera  of  the  ahip  thould  haTO,jM  freight,  one  half 
of  the  net  proceeda  of  the  cargo,  the  exception  of  the  atatute  of  limU 
tationa  of  the  atate  of  Kaine  in  bvour  of  aceoonta  which  coneen  the 
trade  of  merchandize  b  tween  merchant  and  merchant,  doea  not  apply. 
Spring  mmd  oihen  ▼.  Oray*§  Eseeuion,    181. 

14.  The  eaae  preaented  by  the  exception  b  not  every  tranaactioo  between 
merchant  and  merchant;  not  every  account  which  might  exiat  betwoea 
them;  but  It  moat  concern  tbe  trade  of  merehandiie.  It  la  not  •■  ex- 
emption from  the  act,  attached  to  the  merchant  merely  aa  a  pefaonel 
piivllege;  but  an  exemption  which  b  conferred  on  the  buatoeea  aa  weB 
aa  on  the  peiaona  between  whom  that  boahioea  b  canied  on.  The  a^ 
coonta  moit  concern  the  trade  of  merchandize;  and  ttie  trade  mnat  he, 
not  an  ordtnaiy  traflle  between  a  merchant  and  any  ordlnaiy  cualomeri 
hot  between  merchant  and  merchant.    Jbid, 

IB.  The  trade  of  mercbandlxe  which  can  pieaent  an  account  protected  by 
tbo  exception,  muat  be  not  only  between  merchant  and  merchant,  but 
between  the  platotlflT  and  defendant.  Tbe  aeeount— the  buatoeea  of 
merchandize  which  predocea  It,  muKt  be  between  them.    /ML 

18.  Hie  accounta  between  merdianta,  and  which  eoncera  the  trade  ef  mer- 
chandiae,  excapted  from  the  opemtion  of  the  atatute  of  limitatioaa  of 
Maine,  depend  on  the  nature  and  character  of  the  tranaaction,  and  net 
on  the  hooka  to  which  either  party  may  chooae  to  enter  a  memorandum 
or  atatement  of  It  The  English  and  American  caaea  do  not  oppoee  thb 
conatructlon  of  the  worda  of  the  atitnte;  and  the  Aowiiean  caaea,  aa  fir 
aa  they  go,  aire  to  favour  of  it    IHd, 

17.  It  b  a  well  aettled  prtociple,  that  the  atatute  of  Umltatloaa  doee  not  ran 
apinat  a  atate.  If  a  contrary  rule  were  recogniaed,  it  would  only  ho 
Boceaaaiy  for  tatrudera  on  the  public  bnda  to  matolato  their  poaaeaalone 
until  the  atatute  of  llmltationa  ahall  run,  and  they  then  would  become 
tovetted  with  the  title  agalnat  the  govenunent,  and  all  pereona  claiming 
under  it    IMUeg  ei  dL  r.  MiiUr,    888. 

18.  Tho.eonatrttctlon  of  the  two  atatutea  of  limiutionf  of  Tenneaaoe,  waa 
Borer  conaldered  aa  ftoallv  fettled  until  1888,  when  the  caae  of  Onf 
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and  RetdM  t.  Dtrby**  Lmsm  wm  dteidcd.  In  tbtt  cue  It  hti  Imw 
adjudged  that  It  it  not  aacawary,  to  aotiila  ao  lodhridaal  to  tba  baoafit 
of  tha  ttatotaty  that  ho  thoold  ahow  a  cooMctod  lltlo,  oilhor  lagal  or 
oqoitabla.  That  if  ha  prove  an  advciaa  potaataioo,  uodar  a  daad*  of 
faven  yaaia  baforo  tuit  ia  brftug ht»  and  ihoir  that  tha  land  haa  boaa 
giantad,  ba  briaga  hinialf  within  tha  t ututaa.  Sinea  thia  daciaion»  tha 
hw  haa  bean  considered  aattled  in  Tennoaaeo,  and  tliaia  hat  been  ao 
general  an  aeqaiaacanca  in  all  tha  courta  of  the  ttata  that  the  point  la 
not  now  raiaad  or  diacuaaed.  Aa  it  appeara  to  thia  court,  that  the  coq« 
atroctioo  of  the  atatntae  of  limitationa  of  Tenoeiaaa  ia  now  well  aattlod, 
dtflbrent  from  what  was  auppoaod  to  be  the  role  at  the  time  this  coorf 
decided  the  eaie  of  Patton'a  Leaaeo  ▼.  Eaatoo,  and  the  caae  of  Powell^ 
Lewaa  v.  Green;  and  aa  the  in«tnictiona  of  the  ciicttit  coort  of  Ten- 
neaaee  were  go?eined  bj  thoae  decialoiia,  and  not  by  the  lettled  faiw  of 
the  atate,  the  judgnMnt  muat  be  reftraed,  and  the  caoao  remanded  te 
farther  proceedioga.    Qrun  ▼.  l%t  Le$$€€  qfJV^oL    291. 

MANDAMUS. 

1.  It  la  not  a  proper  cue  for  a  mandamua  to  a  jadge  of  the  diatrict  court  of 

the  United  Statoa  where  he  haa  refuted  to  let  Mide  a  Judgment  entered 
by  defiinit    Such  applicatlona  are  to  the  ditcretion  of  the  court    Ex 
parte  JUberU  et  aL    316. 

2.  Motion  for  a. mandamua  to  the  dittrlet  Judge  of  the  touthom  district  of 

New  York,  directing  him  to  rettore  to  the  lecotd  a  plea  of  **  lender,'* 
which  had  been  filed,  by  the  defendant,  fai  if  suit  on  a  bond  for  the 
payment  of  dotiee«  which  had  been  ordered  by  the  coort  to  be  atiuek 
off  at  a  nullity.  By  the  court:  At  the  allowaoce  of  double  pleat  and 
delencee  It  a  matter  not  of  abaohito  right  but  of  diacretion  in  Ihe  coort; 
and  aa  the  court  conttantly  ezerclaet  a  controlorer  the  privUege,  and 
will  ditaOow  faicompatible  and  abam  pleaa,  no  mandamua  will  lie  In  the 
court  lor  the  eierciaa  of  ita  authority  in  tuch  catet;  It  being  a  matter 
of  aoond  diactotion,  ezcloshreiy  appertainipg  to  Ita  own  prac:iee.  The 
court  cannot  aay.  Judicially,  that  the  district  court  did  not  order  ?he  pie- 
aentplea  to  beatrock  from  the  record  on  this  ground;  m  the  record  Itself 
liiroishes  no  positive  meana  of  information.    Ex  parte  Dattnpcft,    661 . 

3.  A  rule  was  granted  to  ahow  cause  why  a  mandamus  should  not  be  awarded 

to  the  district  Judge  of  the  district  court  for  the  northern  district  of 
New  York,commaiMliog  him  to  do  certain  acta  relative  to  a  cauae  biati* 
toted  in  that  court    Ex  parte  Bradetreet,    774. 

NEUTRALITY  OF  THE  UNITED  STATES. 

1.  Conalraction  of  the  act  of  congress  passed  April  20, 1818,  enUtlei  '<  an 

act  in  addition  to  the  act  for  tho  punishment  of  certain  crimes  againat 
Ihe  United  Sutea,  and  to  repeal  the  acts  therein  mentioned.**  The 
VniUd  atatee  v.  Quiney,    445. 

2.  Conttnictlon  of  ttatutet  of  the  United  Statet. 

NONSUIT. 

The  circuit  coort  has  no  authority  whataoever  to  order  a  peremptory  non- 
tuit,  againat  the  will  of  the  plahitiff.    Thia  point  haa  been  repeatedly 
aattled  by  thit  court,  and  it  not  now  open  for  controvorqF.    Orane  v. 
The  L$$$ee  ^Morria.    680. 
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1.  Wbera  a  defect  ia  the  fpacifiettion  on  which  i  patent  baa  Utaued  aroae 
from  inadTerteace  or  mistake,  and  without  any  fraud  or  niisronduct  oo 
the  part  of  the  patentee,  the  aecretary  of  state  has  cutiioiily  to  accept  a 
florrender  of  the  patent,  and  csncel  the  record  thereof;  whereupon  lie 
may  issue  a  new  patent,  on  an  amended  specification,  for  the  uneipired 
part  of  the  fourteen  years  granted  under  the  first  patent.  ChmU  eC  ol. 
T.  Maymond.    218. 

S.  The  frreat  object  and  intention  of  the  act  is  to  aecore  to  tlie  public  the 
adyautsf^es  to  be  derived  from  the  discoveries  of  individuals;  and  the 
means  it  employs  areAhe  compensition  made  to  those  individuals  for  the 
time  and  labour  devoted  to  those  discoveiies,  by  the' exclusive  light  to 
malce  up  and  sell  the  thinfra  discorercd  for  a  Uinitert  time.  That  which 
gives  complete  effect  to  this  object  and  intention,  by  emploj'in^  the 
same  means  for  the  correction  of  iuadveitent  error  which  are  directed 
in  the  first  instance,  cannot  be  a  departure  from  the  Si)irit  and  character 
of  the  act.    Ibid, 

8.  Quttre,  What  would  be  the  effect  of  a  second  patent,  issued  after  an  in- 
nocent mistake  in  the  specification,  on  those  who  skilled  in  the  art  for 
wltich  it  was  granted,  perceiving  the  vattance  between  the  specifica- 
tions and  the  machine,  had  constructed,  sold  and  used  the  machine. 
This  question  Is  not  before  tkie  court,  and  is  not  involved  in  the  opinion 
given  in  the  ease.  The  defence,  when  true  in  fact,  may  be  sufficient  in 
law,  notwithstanding  the  validity  of  the  new  patent.    Ihid. 

4.  Tlie  derendant  in  the  circuit  court,  In  his  plea,  assigned  the  partlculac 

defect  supposed  to  exist  in  the  specification,  and  then  proceeded  to  an- 
swer in  the  very  words  of  the  act,  that  it  does  not  contain  a  written 
description  of  the  plsintilT's  invention  and  improvement,  and  manner  of 
using  it,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish  the  same 
from  all  other  things  before  known,  so  as  to  enable  anyperson  skilled 
in  the  art  to  make  and  use  the  same.  The  plea  alleged,  in  the  words  of 
the  ict,  that  the  prerequisites  to  issuing  a  patent  had  not  been  complied 
with.  The  plaintiffs  denied  the  facts  alleged  in  the  plea,  and  on  this 
issue  was  joined.  At  the  trial,  the  counsel  for  the  delendiints,  after  the 
evidence  was  closed,  tfsked  the  court  to  instruct  the  Jury,  that  if  they 
should  be  of  opinion  that  the  defendants  had  maintained  and  proved  the 
facts  alleged  In  their  pleas,  they  must  find  for  the  defendants.  The  court 
refused  this  instruction,  and  instructeil  the  jury  that  the  patent  wouM 
not  be  void  on  this  ground,  unless  such  defective  or  imperfect  specifi- 
cation or  description  arose  from  design,  or  for  the  purpose  of  deceiving 
the  public.  By  the  court:  The  sustruction  was  erroneous,  and  the  judg- 
ment of  the  circuit  court  ought  to  be  reversed.    IhU, 

5.  Cctirts  did  not,  perhaps,  at  first,  distinguish  clearly  between  a  defence 

which  would  authorise  a  verdict  and  judgment  in  favour  of  a  defendant 
in  an  action  for  tho  violation  pf  a  patent,  leaving  the  plaintiff  free  to  use 
his  patent,  and  to  bring  other  suits  lor  its  infringement;  and  one  which, 
if  successful,  would  require  tho  court  to  enter  a  judgment  not  only  for 
the  defendant  in  the  particular  case,  but  one  which  deckma  the  patent 
to  be  void.    This  distinction  is  now  well  settled.    Ibid* 

6.  If  ithe  party  Is  content  with  defending  himself,  he  •may  either  plead  ape- 

daily,  or  plead  the  general  issue  and  give  the  notice  required  by  the 
sixth  section,  of  any  special  matter  he  means  to  use  ac  the  trial.  If  he 
shows  that  tho  patentee  baa  faile<!  in  any  of  those  pr^reqaUlea  on 
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which  th«  authority  to  itrae  the  patent  It  nuuie  to  dopond,  hit  dofaoM 
If  completo.  Ho  it  ootlllod  to  the  TOidlct  of  the  jury,  tnd  tho  judg- 
moot  of  the  court.  But  if,  not  coDlent  with  defeodiog  bineelf,  be  Moki 
to  annul  the  patent,  he  most  proceed  in  preclae  confora^ty  with  the 
tilth  aection.  If  he  dependt  on  evidence  **  tending  to  prove  that  the 
tpeeifieation  filed  by  the  plaintiff  doet  not  contain  the  whole  truth  tela- 
tlve  to  hb  ditcovery,  or  that  it  containt  more  than  it  neeeaatry  to  pro- 
duce the  detiied  effect;'*  it  m^iy  avail  him  to  tu  at  retpectt  Mmteif;  but 
will  not  juttify  a  judgment  declaring  the  patent  vold^  unleta  •*  tuch  con* 
cealment  or  addiUon  thall  fully  appear  to  have  been  made  for  the  pur^ 
pete  of  deceiving  the  public;'*  which  purpoea  mutt  be  found  by  the 
jury,  to  jutUfy  a  judgment  of  voeafur.  Ibid. 
7.  The  defendant  it  permitted  to  proceed  according  to  the  tilth  tection*  but 
it  not  prohibited,  from  proceedtog  in  the  utual  manner,  to  far  at  retpeeta 
hit  defence;  except  that  apecial  matter  may  not  be  given  In  evidence  on 
the  general  ittue  unaccompanied  by  the  noti^  which  the  tilth  tection 
roquiret.  The  tixtb  tection  it  not  underttood  to  control  the  third.  The 
evidence  of  fraudulent  intent  it  required  only  in  the  particular  catc,and 
for  the  particular  purpote  ttated  in  the  tizth  tection.    JHd. 

PENALTIES  AND  FORFEITUREa 

1.  The  thip  Good  Frien'dt,  and  her  cargo  of  Britith  merehandite,  owned  by 

Stephen  Girard  a  citizen  of  the  United  Statet,  wat  tolzed  by  the  col- 
lector of  the  Delaware  dittiict,  on  the  19th  of  April  1813,  for  a  violation 
of  the  non4ntercourte  lawtof  the^United  Statet,  (hen  in  force.  The 
thip  and  cargo  were  condemned  at  forfeited,  in  the  dittrict  and  circuit 
court  of  the  Delawaro  dittrict  On  the  29th  July  1818,  congrett  patted 
tn  *'  act  for  the  raUef  of  the  ownert  of  the  Good  Friendt,  &.c.,'*  and  a 
rcmittion  of  the  forfeituro  wat  granted  by  the  tecrotary  of  the  treatuiy, 
under  the  authority  of  that  act,  with  the  exception  of  a  turn  equal  te 
the  double  dutiea  impoted  by  an  act  of  congrets  patted  on  (he  lt(  uf 
July  1813.  The  collector  wu  entitled  to  one  moiety  of  (he  whole 
amoimt  reterved  by  the  tecrotary  of  the  treatuiy,  u  the  condition  of 
the  romittlon.    JTLane  v.  ZMiied  Siate§.    404. 

2.  Whero  a  tentence  of  condemnation  hat  been  finally  pronounced  in  a  caae 

of  telsuro,  thit  court,  at  an  Incident  to  the  puatesiion  of  the  principal 
caute,  hat  a  right  to  proceed  to  decree  a  dittribuUon  of  the  proceedt, 
according  to  the  termt  pretcribed  by  law.  And  it  it  a  familiar  practice 
to  inttltute  proceedingt  for  the  purpote  of  tuch  distribution,  whenever 
a  doubt  occult  at  to  the  rightt  of  the  partiet,  who  are  entitled  to  tharo 
in  the  dittribution.    Ibid, 

3.  The  duty  of  the  collector  in  tuperhitending  the  collection  of  the  ro  venue, 

amTbf  making  tuizuret  fortuppoted  violationt  of  law,  isunerout  and  fidl 
of  perplexity.  If  he  teisee  any  goodt,  it  it  at  hit  own  peril;  and  he  it 
condemnable  In  damagea  and  cottt,  if  it  ahould  turn  out  upon  the  final 
aiQudication,  that  tharo  wat  no  probable  catite  for  (he  tdzuro.  At  a 
jutt  roward  for  hb  diligence,  apd  a  compentatlon  for  hit  ritkt;  at  once 
to  ttimulate  hit  vigilance  and  f  ecuro  hit  activiiy;  the  Uwt  of  the  United 
Statee  have  awarded  to  him  a  large  there  of  the  proceedt  of  the  forfeit- 
uro. But  hit  right  by  the  teizuro  it  but  inchoate;  and  although  the  for- 
foituro  may  have  been  juttly  Ineuned,  yet  the  government  bat  reterved 
to  Ittelf  the  right  to  releate  it,  either  in  whole  or  in  part,  until  the  pro« 

Vol.  VI.— 5  B 
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CMda  Imv«  been  tctoally  leeeived  for  dlttribiitieB;  end  la  tbil  eTenty 
end  to  Chit  eitent,  it  ditplaeet  the  right  of  (he  collector.  Such  wie  the 
decUeii  of  thia  court  la  the'ceee  of  the  United  Sutes  t.  Morris,  10 
Wbeatoa,246.    JHi. 

4.  Bat  whttever  b  reserved  to  the  f  o^remoient  ont  of  the  foiftltare,  b  m* 

served  as  well  for  the  seizing  .officer  as  for  ItaeK;  and  b  distribotaMe 
accordingljr.  The  govemraent  has  no  aathoriiy,  under  its  existing  laws, 
to'^elease  the  collector's  share,  as  such;  and  yet  to  retain  to  ItsiBlf  the 
other  part  of  the  Ibifeitare.    Jbi4> 

5.  In  point  of  law,  no  dntles,  as  sudi,  can  legally  accme  opon  the  iapoiti* 

don  of  prohibited  goods.  They  are  not  entitled  to  entry  at  the  eoetoaa 
hoose,  or  to  be  bonded.  They  are.  Ipso  facto,  forfeited  by  the  nere  ad 
of  importation.    Jhid. 

PENNSYLVANIA. 

In  Pennsylvania  there  b  no  court  of  chancery,  and  It  b  known  that  the  courts 
in  that  state  admit  parol  proof  to  affect  written  contracts,  to  a  greater 
extent  than  ts  sanctioned  in  the  states  where  a  chancery  jurisdiction  b 
exercised.  '  Tke  Bank  of  the  United  Slata  v.  Dtinfi.    61. 

PLEADING. 

The  declaration  eontaioeU  two  counts.    The  first,  setting  out  the  cause  of 
action,  stated  "  for  that  whereao  the  said  defendants  and  eo-partneie, 
trading  under  the  firm  of  Josiah  Turner  and  Company  io  the  Hfe.tinM 
of  said  William,  on  the  1st  day  of  March  1821,  were  indebted  to  the 
pbintiflB,  and  being  so  indebted,  fee."    The  second  count  was  upon  an 
Insimul  eomputassent,  and  began,  <*  and  abo  wt^eroas  the  said  delen- 
dants  afterwards,  to  wit  on  the  day  and  year  aforesaid,  accounted  with  the 
said  plaintiffs  of  and  concerning  divers  other  sums  of  money  doe  and 
owing  from  the  said  defendantSi**  fee.    The  defendants,  to  mahitain  tho 
Issue  on  their  parts,  gave  in  evidence  to  the  Jury,  that  William  Tumert 
the  person  mentioned  in  the  decbration,  died  on  the  6th  of  January 
1819,  that  he  was  formerly  a  partndr  with  Josiah  and  Philip  INimer  the 
defendants  under  the  firm  of  Josiah  Turner  and  Company;  but  that  the 
partaership  was  dissolved  in  October  1817,  and  that  the  defendants 
formed  a  co-partnership  in  18t0.    The  deiiMdants  prayed  the  court  to 
Instruct  the  jury  that  there  b  a  variance  between  die  contract  declared 
on,  and  the  contract  given  in  evidence;  William  Tbrner  being  dead. 
By  the  court:  the  only  allegation  in  Jbe  second  count  in  the  dedaratlea 
from  which  it  b  argued  that  the  contract  dedared  opon  was  one  lada- 
ding  William  Tomer  with  Joseph  end  Philip,  b,  •<  that  the  somI  d^fia^ 
danU  accounted  with  the  pbintlffs.**    But  thb  does  not  wamnC  the 
conclusion  diiwn  from  It.    The  defendants  were  Jeeidi  and  Philip 
Turner;  William  Turner  was  not  a  defendant,  and  the  terms,  the  sai4 
d^^eiulaiits,  could  not  iocLude  him.    There  was  no  variance  between 
the  contract  declared  upon  in  the  aecond  count,  and  the  contract  proved 
upon  the  trbl,^  with  respect  to  the  parties  thereto.    SMmmef/fmrnidi 
V.  TWner.    1. 

POSSESSION. 

A  poeseesion  taken  under  a  junior  patent,  wUch  interieins  with  a  senier 
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patent,  iha  laiidt  covered  by  which  aro'lottny  nnoeaipM  hy  toy  p«f» 
•on  holUloc  or  claiming  under  it;  is  not  limited  to  the  ectiiil  Indoeore, 
but  Is  co-eitene;ve  with  the  boaodailee  delmedaadereuch  Junior  intent 
J>tf ee  of  SUard  ▼.  Davtt  et  ol.    Itl. 

PRACTICE. 

1.  The  briogfaif  up  v^th  the  record  of  the  proceedingi  la  the  dreoic  cowtr 

the  chaife  ofihe  court  it  Itige,  isi  prectice  which  thif  court  hif  often 
dijepproved,  end  oeems  h»orrect.  Conard  v.  The  Paelfie  Iiuwa»C€- 
Compimjf,    268. 

2.  Motion  to  dUmiflf  i  writ  of  error  on  the  ground  tbet  one  of  the  nitteio 

put  in  iteuc  in  the  coart  below  did  not  eppetr  by  the  record,  to  heve 
been  decided:  Refueed,  at  the  inue  which  wMfoundby  the  joiy,  made 
the  plea,  upon  which  no  iMueappeurs  to  havejbeen  decided.  Immaterial. 
DhJou  y.  Cfinifrt^*§  Hem.  170. 
8.  Ejectment.  The  decliinillen  deiciibed  the  property  for  which  the  tuit 
WmM  ioftitoted  as  "lying  between  Water  street  and  the  river  Monooga 
hcltf,  with  the  apputieiiajDces,  situate  and  being  In  the  city  of  Pittsborgh.** 
The  Jury  found  a  general  verdict  Ibr  the  plaintiflf;  and  the  ilefendants 
assigned  for  error,  that  the  verdict,  being  general,  is  void  for  the  want  of 
certainly.  Uy  the  court.  This  ujust  be  considered  as  an  exception  to 
theeofficlency  of  the  declaration;  as  any  other  matter  erobieced  in  it 
mi^t  have  been  conddered  en  a  motion  for  a  new  trial,  but  cannot  now 
be  noticed.    Bm'day  andother$  y,  Ho»0W§  Le9$ee,    493. 

4.  In  respect  to  suits  at  common  law,  the  Hwe  of  the  United  States  have 

adopted  the  forms  of  wtiu  and  esecutkme  Md  other  proeess,  and  the 
modes  of  proceeding  authorised  and  used  under  the  state  laws,  subject, 
however,  to  such  alterations  and  additions  fismay  from  time  to  time  be 
made  by  the  courts  of  the  United  States.  But  writs  of  execution  Issu* 
log  from  the  courts  of  the  ^United  States  in  virtue  of  those  provlstoos, 
are  not  controlled  or  controllable,  in  their-  operation  or  effbct,  by  any 
collateral  regulations  and  restrictions  %liich  the  state  laws  have  imposed 
upon  the  state  courts  to  govern  them  in  the  actual  use,  suspension  or 
superseding  of  them.  Such  regulatk>ns  and  Testricttons  are  eschisively 
eddresscd  to  the  state  hlbunals,  end  have  no  efficacy  in  the  courts  of 
the  United  States,  unless  adopted  •  by  them.  BayU  v.  Ztitharit  and 
TWfier.    648. 

5.  Th«^re  is  no  Impossibility  or  impracticability  to  courts  making  such  rulee 

|i  relation  to  the  filing  of  the  pleadings^  and  the  joining  of  Issues 
m  actions  for  duties  on  merchandlxe,  as  will  enable  the  causes  to  bp 
heard  and  tried  upon  the  merits,  a^d»«  Terdict  found  at  the  return  term 
of  the  court.  £x  parte  Davenport,  661. 
6  AAer  a  writ  of  error  had  been  takeo  out  to  thfV  court,  in  an  iodictment 
ibund  and  tried  In  the  circuit  court  lor  the  easlem.distrlct  of  PenJMyi. 
vinia, «  nolle  pcosequl  was  entered  in  that  court,  by  oider  of  the  presi- 
dent of  the  United  States,  end  a  copy  ?r  the  same  havinc  been  Hied  inf 
iie  office  of  the  clerk  of  the  sopfomu  court,  the  court-,  on  motion  of 
the  attorney-general,  dismMscd  the  cause.  Tke  United  Statee  v. 
Phiffipf.    776 
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PAYMENT  OF  DEBTS  DUE  TO  THE  UNI- 
TED  STATES. 

Hm  priority  of  the  Untied  States  extends  is  weO  In  debts  by  bonds  for  dti- 
tiet  wbicb  tre  peytMe  after  iutolvoncy  or  decease  of  the  obligor,' as  to 
those  aetually  payable  or  doe  at  the  period  thereof.  7%t  Vmi€d  Atflte 
w.  The  StaU  Batik  qfMrthCaroluui.    t9. 

RECORDING  OF  DEEDS. 

1.  The  act  of  tlie  legislature  of  Kentucky,  of  17M,  rcspeeling  conveyaneai. 

restrains  the  right  to  eonvey  property  by  certain  rales  whieh  il  pre- 
aeribes,  and  which  aio  deeoied  necessiiy  for  public  conTenience.  The 
original  right  to  convey  property  remaioi  unhnpsired,  except  so  for  as  it 
is  abridged  by  the  stat\ite.    Leuee  nf  Sieard  v.  Jkaris  «l  ol.   124. 

2.  The  finpt  eeellon  of  the  act  can  apply  only  to  purchasers  of  the  dile  as- 

serted by  (he  conveyance,  and  to  tlie  creditors  of  (he  psrty  who  has 
made  it  It  protects  such  ptvehasert  from  a  conveyance  of  which  (hey 
hed  no  notice,  and  which,  if  known,  would  have  prevented  their  making 
(he  purchase;  because  it  would  have  informed  (hem  that  the  title  watf 
bed,  that  the  vendor  had  nothing  to  sell.  But  the  pmchaser  from  a  dif- 
ferent peison,  of  a  dUTerent  title,  claimed  under  a  diflbrent  patent^  would 
be  entirely  Qncoocemed  in  tlie  conveyance.  To  him  it  would  be  en- 
tirely unimportant,  whether  this  distinct  confllctii^  title  was  aaserted 
by  (be  original  patentee,  or  by  his  vendor.  The  same  general  (enni 
are  applied4o  cretUtom  and  to  purchasers;  and  the  word  creditors,  can 
mean  only  tlio  creditors  of  a  vendor,    ibid, 

9.  Under  thai  statute  the  only  requisites  lo  a  vaKd  conveynnce  of  lands  are, 
that  it  shall  be  in  writing,  and  ahall  he  sealed  and  dekvered.    Ibid. 

4.  The  acknowledgement,  and  the  proof  which  may  authorise  (he  admission 
of  (he  deed  (o  record,  and  (he  reeortibig  thereof,  are  provisions  which 
the  law  makaa  for  (he  security  of  creditors  and  purehaaers.  They  ate 
essential  to  the  validity  of  the  deed  as  to  persons  of  that  description,  not 
as  to  the  grantor.  His  estate  passes  out  of  bim  and  vests  in  the  grantee, 
as  lar  as  reapeets  himself,  as  entirely,  if  the  deed  be  in  writing,  sealed 
and  delivered,  as  if  it  be  also  acknowledged,  or  attested  and  proved  by 
thiee  subscribing  witnesMS,  and  lecorded  in  (he  proper  court.  In  a  suit 
between  lhem,such  a  deed  is  completely  eieculed,  and  would  be  con- 
clusive, although  never  admitted,  to  record,  nor  attested  by  any  snb- 
•eribing  witness.  Proof  of  scaling  and  delivering  would  alooe  be  re- 
qniied;  and  the  acknowledgement  of  the  iact  by  the  party  would  be 
Buffldent  proof  of  it.    Ibid, 

6.  Deeda  for  .lands  in  the  district  of  Columbia,  executed  by  an  Insolvent 
debtor*  under  the  hiaelvent  tows  of  the  state  of  Pennsylvania,  and  under 
and  in  conformity  with  (he  inaoivent  laws  of  the  atate  of  Marytond,  not 
having  been  enrolled  in  the  geneiai  court  whera  the  landa  He;  are,  in  a 
legal  aenae,  mesa  nullities,  and  Incapable  of  paaafaig  the  landa  described 
te  them.    GreeM/eaTt  Xessos  v.  Mirth.    802. 

REMAINDER. 

A  lemainder  may  be  limited  after  mlifc  estate  in  personal  property.    Smiih 

T.Bcfl    08. 
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SEAMEN'S  WAGES. 

L  HMContnctoftMtimn  for  hit  wagM«  b  •  4MmI  coBtiteti  illfc^mh 
l\%  mty  ligv  the  stroe  thlpplng  •rticlM  vllh  •thtft  Ht  ii  not  udor- 
stood  to  contftet  jointly,  or  to  ictwt  iitpoiHbilll]r  for  ooy  other.  Tho 
contract  is  to  eontonplated  by  tbo  Ml  of  ooii|i«hl  Otteor  gi  «l.  ▼• 
jnttander  et «!.    I4S. 

2  Svoiy  Momab  mty  «io  MTCnlly  io  t  eoQrt  of  eommon  hw  for  hit  wtgot . 
Bat  a  dafi^NDt  practico  prorailt  to  tho  admiralty,  at  a  special  foTow  and 
peeullar  pri flle|;o  to  seamen.    iU8. 

3.  Although  the  libel  it  joint  hi  itt  form,  the  contract  it  alwayt  treated  at  t 

•ofofil  distinct  contract  with  each  teaman.    Ibid. 

4.  The  defonco  which  it  good  againttono  teaman,  may  be  wholly  inappUca- 

ble  to  another.  One  may  have  been  paid;  another  may  not  hoTe  per- 
formed the  tervice;  and  another  may  have  forfoited  in  whole  or  in  part 
hie  claim  to  waget.  But  no  decree  whaterer,  which  le  made  io  regard 
10  tuch  claims,  can  poieibly  avail  to  the  prejudice  of  the  hMrItt  of 
olhert,  whieh  do  not  foil  within  the  tame  predicament.  And  wheierer, 
from  the  nalore  of  the  defence,  it  it  inapplioabfo  to  the  whole  crew,  the 
aotwer  Invariably  contains  aeparalo  tTeimentty  and  it  applied  to  each 
elalm.  aceoidlng  to  Its  own  peculiar  cireumttancet.    Ibid, 

y  The  decfoo  toJIowt  the  same  mlo,  and  attlgnt  to  each  teaman,  teverally. 
the  amount  to  which  he  it  etfUtled,  and  ditmittet  the  libel  at  to  those 
iod  those  only  who  have  maintaiaod  no  nght  to  the  Interposition  of  Iho 
court  in  their  fovoor.    IHd, 

6.  The  whole  proceeding,  though  it  attomet  tho  form  of  a  jomt  suit.  Is  la 
reality  a  mere  joinder  of  dittioci  causet  of  action  by  dittioct  partieti 
growing  out  of  the  tame  contiact;  and  heart  tome  anafogy  to  the  known 
practice  at  common  law  of  contoNdating  actlont  founded  on  the  tamo 
policy  of  faisunnce.  The  act  of  congress  adopts  and  tanctioat  tho 
practice,    ibid, 

S1>EC1F1C  PERFORMANCE. 

Chancery  and  chancery  practice,  4, 5 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Conttructidn  of  ttaiutet,  2,  8, 4, 6, 6. 

TREASURY  TRANSCRIPT. 

The  piinciplet  which  have  been  eslabli^eU  by  the  decitiont  of  tbit  court 
relative  to  the  admittloo  of  treatury  traotcriptt  In  evidence,  to  toils  by 
the  United  Statet  against  public  officers.  On  and  Dick  v.  Tb«  United 
Slates.    172. 

VIRGINIA  MILITARY  RESERVATION  OF  LANDS 
IN  OHIO. 

1.  Ejetimeni,  The  plaintiff  claimed  the  land  In  cootroretsy,  which  wu 
sltoaled  tai  the  Virginia  miliUry  district,  fai  the  sUte  of  Ohio,  under  a 
patent  fiom  the  United  States*  dated  1  December  1814,  founded  on  an 
•ntry  and  surrey  executed  in  tho  same  year.  The  defendants  offered 
in  evidence  a  patent,  issued  by  tho  sUte  of  Virginia  in  March  1789,  to 
Bichard  C.  Anderson,  for  the  same  land,  which  was  r^eetod  by  tho 
court;  and  they  gave  in  evidence,  an  entry  and  survey  of  tho  land  made 
In  January  1783,  recorded  on  the  7ih  of  April  in  the  seme  year,  and 
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prored  potienlop  for  upwirds  of  thirty  yetrt.  The  wtrrtot  under 
which  the  deftindantt'  survey  w»s  mide,  sdted'  that  the  serrices  for 
which  It  ianied  were  performed  iu  the  Virginia  state  Kne/  ami  not 
on  the  continental  eetabUtkment.  On  the  lit  of  March  1786,  Vir- 
gioia  coD¥eyed  to  the  United  Slatee  the  territoiy  north  weft  of  the  river 
Ohio»  with  tlie  reserration  of  such  a  portion- of  tlie  territory  ceded 
hetween  the  rivers  Sciota  and  Little  Miami,  as  might  he  required  to 
malie  up  deficiencies  of  land  on  the  south  side  of  the  Ohio,  called 
the  Green  River  lands,  reserved  for  the  Virginia  troops  on  eontimeniai 
estabVuhment,  The  holders  of  Virginia  warrintt  had  no  right  to 
locate  them  in  the  reservation  until  the  good  land  on  the  south  side 
of  the  Ohio  was  exhausted,  and  it  was  deemed  necessary  tliat  Vir- 
ginia should  give  notice  lo  the  general  government  when  the  Green 
RiTor  lands  weie  eihausted;  wliieh  would  giye  a  right  lo  the  holdem 
of  wsnsnts  to  locate  them  in  the  di«trict  north  of  the  Ohio.  I«ands 
couM  be  entered  in  this  district  only  by  virtue  of  warrants  issued  by 
Virginia  to  persons  who  had  served  threo  years  in  the  Virginia  line 
on  the  eontinenttU  eittablUJiment,    Undsty  it  al,  v.  Miller.    96%» 

2.  In  May  1800,  coogrei;s  auihoM!»ed  patents  lo  bsue  on  surveys  medo 
under  Virginia  warrants  issued  for  services  on  tlie  continenlal  etttb- 
Hshmcnt:  warrants  issued  by  Virginia  for  services  in  her  state  line,  gave 
no  right  to  the  holder  to  make  an  entry  iu  the  reserved  district.    Ihid. 

S.  The  hnd  in  the  poosesslon'of  the  defendant  was  suiveyed  uuder  a  warrant 
which  did  not  authorise  the  entry  of  lands  in  the  reserved  district. 
The  possession  of  the  samu  did  not  bar  the  pfaintilTs  action.    Ibid. 

4.  The  entry  and  survey  of  the  defenJiint  were  made  before  the  deed  of 

cession — at  the  time  the  location  wis  made,  the  laud  in  the  leserved 
district  was  not  liable  to  be  approprfated  in  satitftetion  of  warraoti 
granted  by  the  staite  of  Virginia  for  nilKtaa^  serviees,  in  the  state  line. 
Ibid. 

5.  No  act  of  congress  was  passed  subsequent  to  the  deed  of  cession,  which 

enlarged  the  rights  of  Virginia  to  the  lands  iu  the  militaiy  cohtraet  be- 
yond the  terms  of  the  cession.  Longer  time  has  repeatedly  been  given 
for  locations,  but  no  new  rights  have  been  created.  It  would  se^niB 
therefore,  to  follow,  tkut  when  the  act  of  1807  was  passed  for  the  pro- 
tection of  surveys,  coogicss  could  have  designed  to  protect  such  sur- 
veys only  as  had  been  made  in  good  faith;  they  could  not  have  intended 
to  sanction  surveys  made  without  the  shadow  of  authority,  or  what  Is 
the  same  thing,  under  a  void  authority.    Ibid. 

6.  It  IS  essential  to  the  validity  of  an  entry  that  it  shall  call  for  an  object 

notorious  at  the  time,  and  that  the  other  calls  sliall  have  precision.  A 
survey,  unless  carried  into  gmnt,  cannot  aid  a  defective  entry  against 
one  made  subsequently.  T*ie  survey,  to  be  good,  most  hare  been  mtdn 
in  pursuance  of  the  entiy.    Jbid. 

7.  To  cure  defects  in  entries  and  surveys  wu  the-design  of  the  act  of  180^ 

It  was  intended  to  sanctiofl  irregularities  whidi  had  occnired  without 
fraud,  in  the  pursuit  of  a  irilid  title.  In  the  passage  of  tbto  act,  con- 
gress could  liavo  had  no  reference  but  to  iueh  titles  u  were  embimced 
in  the  dee'd  of  cession.    Ibid*  ' 

8.  Construction  of  the  ecu  of  congress  relative  to  the  Virginia  reservation  of 

roiliury  lands  in  Ohio.     Wallace  \.  Parker.    680. 
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WILL. 

1.  TiM  tMdtor'a  will  was  ai  follows:  (bo  will  of  B.  G.  cootaiced  tho  follow- 

iDg  claofo:  "  tlio,  I  gi^o  to  my  wifo  Elfubeth  Ooodwio,  all  my  por- 
fODal  ottato  wbatfoovor  and  wberasoeror,  and  of  what  Dature,  Uiid  and 
qnaliCy  ao«var»  after  paymont  of  my  dobtt,  legacias  and  funeral  ezponaet, 
which  poiflonal  estate  I  g&vo  and  bequeath  unto  my  said  wife,  Elizabeth 
Goodwin,  to  and  for  her  own  nse  and  disposal  absolutely:  the  lemain- 
der  after  her  decease  to  be  for  the  ule  of  the  said  Jesse  Goodwin,"  the 
SOD  of  the  testator.  Jesse  Goodwin  took  a  vested  remainder  in  the  per- 
sonal estate,  which  came  into  possession  after  the  death  of  Elizabeth 
Goodwin.    Smith  r.  BeH    68. 

2.  Hie  first  and  great  rule  in '  the  exposition  of  wills,  to  which  all  ruleo 

most  bend,  is,  that  the  intention  of  the  testator  expressed  In  his  will 

shall  pieTaU,  provided  it  be  consistent  with  the  rules  of  law.    This 

principle  is  generally  asserted  in  the  construction  of  eveiy  testamentary 

disposition.    It  is  emphatically  the  witt  of  the  person  who  makes  it, 

and  is  defined  to  be  "  the  legal  declaration  of  a  man's  intentfons,  which 

he  wills  to  be  perfeimed  after  his  death."    These  intentions  are  to  be 

collected  from  his  words;  and  ought  to  be  carried  into  effect  if  they  be 

consistent  with  law.    Ihid, 

S.  In  the  construction  of  ambiguous  expressions,  the  sitiAtioB  of  the  parties 

may  very  properly  be  taken  into  view.    The  ties  which  connect  tho 

testator  with  his  legatees,  the  affection  sobsisttng  between  them,  the 

motives  which  may  reasonably  be  supposed  to  operate  with  him,  and 

to  influence  him  hi  the  disposition  of  his  property,  an  all  entitled  to 

consideration  in  expounding  doubtful  words,  and  ascertaining  the  meia- 

ing  in  which  the  testator  used  them.    iM. 

4.  The  rule  that  a  remainder  may  be  limited  after  a  Ufeostata  hi  penonal 

property,  is  as  well  settled  as  any  other  principle  of  our  law.  The  at- 
tempt to  create  such  limitations  to. not  opposed  by  the  policy  of  the 
law,  or  by  any  of  its  rules.  If  the  intention  to  create  such  limitation  to 
manifested  In  a  will,  the  courts  will  sustain  It.    Md 

5.  It  U  stated  in  many  cases  that  where  there  are  two  Intento,  inconsistent 

with  each  other,  that  which  to  primaiy  will  control  that  which  to  se- 
condaiy.    JHd, 

6.  Rules  as  to  the  construction  of  wilto.    lUd. 

WRIT  OF  ERROR. 

1.  Error,!. 

2.  Worcester  v.  The  State  of  Georgia.    516. 


THE  END. 
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